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APPEAL    C  A  S  E  S 


SEFOBE  THE  ',  • 


HOUSE  OF  LORDS. 

ENGLISH  AND  IRISH  APPEALS. 


-••♦- 


[Law  Reports,  7  Hoose  of  Lords,  606.] 
May  4,  7 ;   Jnne  7, 1876. 

*Maky  Williams,  Appellant ;  and  George  Aekle,  [606 

Respondent. 

WiU — Jiefidue — ExeeiUar,  Dnttiee,  or  Beneficiary, 

The  ancstion  whether  a  person  is  to  take  as  an  execntor  or  trustee  only,  or  to 
have  a  oeneficial  interest  under  a  will,  is  a  question  of  intention,  to  be  ascertained 
from  the  words  of  the*  will  itself. 

Where  there  are  trusts  to  be  performed,  though  they  do  not  exhaust  the  fund  (and 
then  there  is  a  general  gift  of  residue,  without  any  accompanying  trust,  to  the  ex- 
ecutor), they  may  be  taken  to  explain  special  provisions  in  the  will  exempting  the 
executor  from  expense  and  liability. 

A  testator  had  a  sister,  a  wife,  and  two  (illegitimate)  children.  By  his  will  he 
appointed  G.  A.,  if  G.  A.  should  surviye  him,  his  executor  and  trustee,  but  if  G.  A. 
ahoold  die  in  his  lifetime  he  appointed  B.  A  He  then  gave  ''  the  following  legacies : " 
^1,U00  each  to  G.  A.  and  B.  A.;  £2,000  to  a  great  nephew;  £100  to  his  wife,  and 
£100  apiece  to  his  two  children.  After  the  gift  of  other  legacies,  he  gave  annuities 
to  his  wife  and  to  his  two  children  subject  to  restrictions  as  to  anticipation,  and  an 
annaity  to  his  sister  M.  W.  He  then  gave  his  freehold  and  leasehold  property, 
(specially  described),  "  and  all  other  my  real  estate  and  the  residue  of  my  personal 
estate  "  (subject  to  two  debts  due  to  his  sister)  "  unto  the  said  G.  A.  for  all  my  estate 
and  iuterest  therein  respectively  if  he  shall  be  alive  at  my  decease,  but  if  he  shall 
die  in  my  lifetime,  then  I  give  my  said  real  estate  and  residdary  personal  estate  unto 
B.  A.  for  aU  my  estate  and  interest  therein  respectively.''  He  empowered  his  trustee 
to  retain  or  change  his  investments,  to  be  free  from  all  responsibility  on  that  ac- 
oant,  to  employ  accountants  and  receivers,  to  be  the  ^ardian  of  his  children  during 
their  minority,  and  he  directed  that  the  trustee  should  possess  all  powers  granted  to 
tiTMtees  by  the  23  A  24  Vict,  c  145. 

J/eld  (diss.  Lord  Chelmsford),  that  the  gift  of  the  real  and  of  the  residue  of  the 
personal  estate  (the  former  unaccompanied  by  any  trust)  was  not  affected  by  the 
other  provisions  of  the  will,  and  that  u-.  A.  took  them  beneficially. 

Lo94  v.  Oiue  (>)  and  Saltmarsh  v.  Barrett  (*)  commented  on. 

The  intention  of  the  statute  II  Geo.  4  <&  1  Will.  4,  c.  40,  explained. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices, by  which  a  previous  decision  of  Mr.  Little,  Q.C.,  the 
Vice-Chancellor  of  the  County  Palatine  of  Lancaster,  had 
been  affimied. 

James  Barton,  by  a  will  made  on  the  28th  of  March,  1871, 

(»;  6  Beav.,  472.  O  29  Beav.,  474 ;  8  De  G.  F.  A  J-,  279. 

14  Eng.  Rep.  1 


ENGLISH  AN5.JRIQH' APPEALS.  [L.  R. 


1875  ^AVyiiUma  v.  Arkle. 

■ — I- — ——^ 


607]  said :  *'^  I.ajip&m*t  my  friend  G-eorge  Arkle,  of  Liver- 
pool, banker,  if%h^.,slrall  survive  me,  executor  and  trustee ; 
out  if  he  shair^i®  in  niy  lifetime,  I  appoint  Benjamin  Arkle, 
of  Liverpool,  banker,  my  executor  and  trustee.  And  I  give 
the  folfO^-ing  legacies  and  annuities,  free  from  legacy  duty, 
nanwjl'VV 'to  the  said  George  Arkle  and  Benjamin  Arkle  the 
.^Uin.oi* £1,000  apiece ;  to  my  great  nephew  Adam  Cuppa^e, 
,  '. '^f'Grlen  Bank,  Bally  Castle,  County  Antrim,  Ireland,  the 
'•*.  "Bum  of  £2,000 ;  to  my  wife  the  sum  of  £100,  to  be  paid  her 
in  ten  days  after  my  decease ;  and  to  my  son  James  Alfred, 
and  daughter  Eliza  the  sum  of  £100  apiece ;  and  I  direct  my 
executor  to  pay  the  same  unto  them  in  ten  days  after  my 
decease,  if  they  shall*  have  attained  the  age  of  twenty-one 
years ;  but  if  they  shall  be  under  that  age,  I  direct  my  ex- 
ecutor to  pay  and  apply  all  or  any  part  of  the  said  two 
sums  of  £100  for  the  benefit  of  ray  son  and  daughter  as  he 
shall  think  fit."  He  then  gave  different  legacies  to  various 
people,  all  individualljr  named,  and  the  will  went  on  thus  : 
^'And  I  give  an  annuity  of  £52  to  my  wife,  and  the  like 
annuity  of  £52  apiece  to  my  said  son  and  daughter,  and  an 
annuity  of  £200  to  my  sister  Mary  Williams,  widow,  for 
their  respective  lives,  to  be  paid  quarterly,  and  the  first 
payment  to  be  made  in  three  months  after  my  death,  with  a 

Proportionate  part  thereof  to  the  day  of  their  respective 
ecease."  The  annuity  to  his  daughter  was  to  be  for  her 
•  separate  use ;  and  if  his  wife  married  again,  or  the  son  or 
daughter  should  mortgage  his  or  her  annuity,  it  was,  as  to 
any  one  of  them,  to  cease  and  fall  into  the  residue.  He 
gave  special  directions  about  his  being  buried  in  a  leaden 
coffin,  and  having  a  monument,  to  cost  not  less  than  £100, 
erected  over  his  grave;  and  then  the  will  went  on :  ''And 
I  give,  devise  and  bequeath,  and  in  pursuance  of  all  powers 
vested  in  me  appoint,  all  that  my  freehold  house  and  lands," 
&c.,  naming  several  different  properties,  freehold  and  lease- 
hold— ''and  all  other  my  real  estate  and  the  residue  of  my 
personal  estate,  subject  however"  to  a  debt  to  his  sister  of 
£3,000,  "unto  the  said  George  Arkle  for  all  my  estate  and 
interest,  therein  respectively  if  he  shall  be  alive  at  my  de- 
cease ;  but  if  he  shall  die  in  my  lifetime,  then  I  give  my 
said  real  estate  and  residuary  personal  estate  unto  the  said 
Benjamin  Arkle  for  all  [my]  estate  and  interest  therein  re- 
spectively. And  I  empower  my  trustee  to  invest  my  per- 
608]  sonal  estate  upon  such  securities  as  he  *shall  think 
best,  and  to  continue  any  investments  that  may  be  subsist- 
ing at  my  decease  for  such  period  as  he  shall  think  prudent, 
without  liability  for  any  loss  to  be  occasioned  thereby,  and 
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to  employ  such  accountants  and  receivers  as  shall  be  neces- 
sary. I  appoint  my  trustee  for  the  time  being  guardian  of 
my  children  during  their  minority,  and  to  my  said  trustee 
I  devise-all  estates  vested  in  me  upon  any  trust  or  by  way 
of  mortgage,  to  the  intent  that  the  same  may  be  disposed 
of  as  the  rules  of  law  and  equity  may  require ;  and  I  de- 
clare tliat  the  trustee  for  the  time  being  of  this  my  will  shall 
have,  and  may  exercise,  all  or  anv  ot  the  powers  and  au- 
thorities given  to  trustees  in  and  by  ch.  145  of  the  statutes 
passed  in  the  23  &  24  years  of  her  present  Majesty." 

James  Barton  died  on  the  19th  of  September,  1872,  and 
his  will  was  proved  by  George  Arkle,  in  the  district  registry 
of  Liverpool  on  23d  of  October,  1872.  He  left  no  legitimate 
issue,  and  his  sister  Mary  Williams  was  his  sole  heiress  at 
law  and  next  of  kin.  He  left  considerable  real  and  personal 
estate,  which  after  satisfying  all  debts  and  legacies  would 
give  a  large  residue. 

On  the  10th  of  December,  1872,  Anne  Jane  Barton,  the 
widow,  filed  her  bill  in  the  Court  of  Chancery  of  the  County- 
Palatine  of  Lancaster  against  George  Arkle,  praying  that  it 
might  be  declared  that  the  said  George  Arkle  was  not  en- 
titled to  any  beneficial  estate  under  the  said  will  beyond  the 
legacy  of  £1,000,  and  that  the  trusts  of  the  will  might  be 
carried  out  under  the  direction  of  the  court.  Inquiries  were 
directed,  and  leave  was  ^ven  to  Mrs.  Barton  to  amend  her 
bill  by  adding  such  parties  as  she  might  think  fit ;  and  the 
Registrar  having  made  his  report  declaring  the  appellant 
Mary  Williams  to  be  the  testator's  heiress  at  law  and  next 
of  kin,  her  name  was  added  as  a  defendant.  The  cause  then 
came  on  upon  a  motion  for  a  decree,  and  on  the  9th  of 
August,  1873,  the  Vice-Chancellor  of  the  County  Palatine 
made  a  decree  declaring  that  George  Arkle  was  entitled 
beneficially  to  the  residuary  real  and  personal  estate  of  the 
testator,  and  accounts  and  the  necessary  directions  were 
given. 

Mary  Williams  appealed  against  this  decree  so  far  as  it 
declared  George  Arkle  to  be  beneficially  entitled  to. the  resi- 
due, praying  that  George  Arkle  might,  as  to  the  real  estate, 
be  declared  a  trustee  for  the  appellant  as  heiress  at  law  to 
Barton,  subject  to  the  right  *of  dower  (if  any)  of  his  [609 
widow,  and  a  trustee  of  the  residuary  personal  estate  for  the 
apT)ellant  as  Barton's  next  of  kin. 

On  the  25th  of  March,  1873,  the  Lords  Justices  affirmed 
the  decree  of  the  Vice-Chancellor  of  the  County  Palatine 
of  Lancaster. 

This  api)eal  was  then  brought. 
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Mr.  i'Vy,  Q-C,  and  Mr.  Bardswell,  for  the  appellant : 
The  supposition  that  the  testator's  residuary  personal  estate 
waa  given  to  the  respondent  is  contrary  to  the  whole  pur- 
port of  the  will,  the  great  object  of  which  is  clearly  to  create 
a  trust,  and  to  appoint  a  trustee  to  carry  it  into  effect.  No  ■ 
one  person  alone  was  appointed  trustee.  A  person  (be  it 
recollected,  not  a  relative)  waa  appointed,  if  he  should  sur- 
vive the  testator,  but  if  he  should  not,  then  another  person 
was  to  be  the  trustee.  The  existence  of  a  trustee  was  thua 
secured.  That  showed  it  not  an  act  of  personal  favor,  which, 
might  account  for  a  gift  of  the  residue,  but  only  a  con- 
fidence in  the  proper  discharge  of  a  duty  imposed.  There 
was  an  ample  payment  provided  for  the  discharge  of  the 
duty.  That  alone  furnislies  a  strong  reason  for  saying  that 
notuing  more  was  intended  than  to  vest  the  property  in  the 
trustee  for  the  purposes  of  the  trust.  The  same  person  was 
appointed  guardian  of  the  children,  which  waa  also  th« 
imposition  of  a  duty  on  him,  and  conld  not  have  been  in- 
tended as  an  act  of  favor  to  him  at  the  cost  of  those  chil- 
dren. So,  too,  as  to  the  duty  of  the  investment  of  the 
Sroperty  and  the  payment  of  the  legacies.  For  the  due 
ischarge  of  these  daties  all  the  testator's  estate  waa  vested 
in  the  trustee  ;  but  it  was  so  vested  for  those  purposes,  and 
for  them  alone.  And  for  the  same  reason,  and  for  no  other, 
was  there  inserted  in  the  will  the  general  declaration  that 
the  trustee  should  have  all  the  powers  given  to  a  trustee 
under  the  provisions  of  the  23  &  24  Vict.  c.  145.  These 
various  matters  (especially  the  last,  which  was  most  impor- 
tant to  be  considered)  sliowed  most  plainly  that  a  mere 
trust  was  created — a  trust  with  large  powers  and  varied 
purposes,  but  still  simply  a  trust.  The  principles  appli- 
cable to  a  case  like  the  present  are  in  Ellcock  v,  Mapp  (') 
very  distinctly  expressed.  There  the  estate  was  given  to 
the  executor  for  the  purposes  of  trusts  which  were  specially 
610]  described.  *Tlio8e  trusts  did  not  exhaust  the  estate  ; 
and  the  executor  claimed  the  surplus,  as  the  declared  pur- 
poses of  the  will  had  been  entirely  fulfilled  ;  but  this  House, 
adopting  the  principles  laid  down  by  Lord  Eldon  in  Dawson 
V.  Clarke  (*),  held  that  the  personal  estate  thus  left  undis- 
posed of  vested  in  the  executor  only  as  a  trustee  for  tlie 

■'^ J^g^  next  of  kin.     The  statement  of  Lord  Thurlow 

er  V.  Hunter  (')  that  the  declaration  that  the  execu- 
;o  take  the  residue  "must  prevail  unless  there  was 
le  inference  to  the  contrary  "  had  not  been  acted  on 

^  C.  492.  (')  18  Vc9.,  HI. 

O  1  Bro.  C.  C,  S30. 
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in  Dawson  v.  CZarJce  (*) ;  and  in  Dean  v.  Dalton  (■)  Lord 
Thurlow  himself  held  that  the  gift  of  a  legacy  to  the  execu- 
tors and  the  direction  to  pay  their  expenses  snowed  that  the 
general  gift  of  residue  to  them  was  in  trust.  The  general 
intention  of  a  testator  to  be  gathered  from  the  whole  of  a 
will  would  have  governed  the  case  before  1  Will.  4,  c.  40,  and 
he  would  have  been  held  to  take  the  property  only  as  a 
trustee  ;  but  the  burden  of  showing  that  intention  to  be  in 
favor  of  the  executor,  and  adverse  to  the  next  of  kin,  is 
now  expressly  thrown  upon  him  by  that  statute.  He  must 
show  affirmatively  that  it  was  so  directed  by  the  will.  That 
cannot  be  done  here.  There  is  no  such  clear  direction  as  to 
overpower  the  general  legal  presumption  in  favor  of  the 
next  of  kin.  In  the  first  place,  here  is  a  gift,  and  a  large 
gift,  to  the  intended  trustee.  In  the  earlier  cases  that  it- 
self was  treated  as  showing  that  he  was  paid  for  his  trouble, 
and  that  the  residue  was  not  intended  for  him.  In  the  next 
place,  there  is  the  ffift  of  the  property  to  pay  debts,  legacies, 
and  annuities ;  and  the  gift  of  the  real  estate  and  the  residue 
of  the  personalty  is  not  absolute  to  George  Arkle,  but  ap- 
pears intended  only  to  enable  him  to  perform  the  duties 
imposed  on  him,  so  that  he  does  not  appear  to  have  a  per- 
sonal interest  conferred  upon  him,  one  that  would  pass  to 
his  representatives,  for  it  is  a  gift  which  is  to  take  effect 
only  on  his  surviving  the  testator,  and,  if  he  does  not  sur- 
vive the  test^itor,  the  gift  is  to  go  over  to  his  brother  Ben- 
jamin. Each  of  these  persons  appears,  in  the  first  instance, 
as  alternative  executor  of  the  testator ;  and  this  alternative 
gift  was  clearly  made  to  them  in  the  same  way,  that  is,  in 
the  character  of  executor  or  trustee,  and  not  for  any  per- 
sonal benefit.  But  then,  ^besides,  there  are  the  pro-  [oil 
visions  which  are  intended  to  secure  the  executor  from 

¥(^rsonal  liability  in  the  discharge  gf  the  duties  of  trustee, 
he  trustee  is  "  empowered"  to  retain  the  investments  where 
the  testator  has  made  them,  or  he  may  change  them  ;  and 
in  either  case  he  is  not  to  incur  any  personal  responsibility 
for  loss  consequent  thereon.  So,  also,  he  may  appoint  ac- 
countants and  receivers  without  incurring  personal  liability. 
These  protections  to  the  trustee,  especially  as  to  the  change 
of  investments  and  the  appointment  of  receivers,  might 
perhaps  (only  perhaps,  for  he  was  under  no  obligation  to 
change  the  investments,  and  he  could  not  be  answerable  for 
any  already  made  by  the  testator)  be  necessary  for  a  trustee, 
but  they  were  utterly  needless  for  a  person  who  was  himself 
to  j)ossess  the  property.     And  he  was  to  be  paid  the  ex- 

(«)  16  Vea.,  417;  18  Ves.,  247.  («)  2  Bro.  C.  C,  634, 
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penses  incurred  in  these  matters.  Surely  the  testator  could 
not  have  contemplated  that  there  must  be  a  provision  for 
paying  the  person  he  named  as  trustee  out  of  that  person's 
own  funds,  the  expenses  which  he  might  incur  of  his  own 
will,  on  his  own  account,  for  his  own  benefit,  and  with  re- 
gard to  his  own  property.  Such  a  fancy  was  too  absurd  to 
be  entertained,  but  the  protection  was  well  provided  for  a 
trustee  who  was  to  possess  the  property  as  a  trustee,  to 
administer  it  as  a  trustee,  and  who  might  be  called  on  to 
account  for  its  administration  as  a  trustee,  and  to  account 
for  the  expenses  he  had  incurred  in  its  administi-ation.  And 
if  this  was  meant  to  be  an  actual  gift,  and  not  a  mere  gift 
for  the  purposes  of  a  trust,  where  was  the  necessity  to 
insert  the  direction  that  the  trustee  should  have  all  the 
powers  and  protection  conferred  by  a  recent  statute  upon  a 
trustee — powers  and  protection  needed  by  a  trustee,  but 
quite  needless  and  indeed  ridiculous  to  be  applied  to  a 
beneficiary. 

Powell  on  Devises  (*),  and  the  cases  of  Briggs  v.  Penny  ("), 
Foster  v.  Munt  ('),  Parrington  v.  Kniglitley  (*),  Hames  v. 
Hames  ('),  Cole  v.  Jealous  (*),  Franms  v.  Orover  ('),  Barrs 
V.  Fewkes  (*),  Loze  v.  Oaze  ( ),  (which  was  much  relied  on), 
and  Merryon  v.  Collett  (*'),  were  cited  and  commented  on. 
612]  *SaltmarsTi  v.  Barrett  (")  is  a  very  important  case. 
There  legacies  were  given  to  the  executors,  and  the  residue 
was  bequeathed  to  them  "absolutely."  They  were  also  au- 
thorized to  deduct  their  costs,  charges,  and  expenses  out  of 
the  estate  ;  and  the  Master  of  the  Rolls  held  that  they  were 
trustees  of  the  residue  for  the  next  of  kin.  The  case  was 
taken  before  the  Lords  Justices  on  appeal,  and  the  decision 
below  was  affirmed,  though  Lord  Justice  Knight  Bruce  had 
some  hesitation  about  it.  But  it  was  never  carried  any 
farther,  and  therefore  ;nay  be  considered  as  a  settled  au- 
thority. 

And  in  Bird  v.  Harris  ("),  where  the  gift  was  of  all  the 
testator's  property  real  and  personal  to  the  two  persons  ap- 
pointed executors  "in  and  for  the  consideration  of  paying 
over"  the  rents  and  profits  to  the  testator's  wife  for  life,  it 
was  held  that,  subject  to  the  life  interest,  the  estate  was  un- 


0)  VoL  i.,  p.  663.  O  B  Hare,  39;  16  L.  J.  (Ch.).  99. 
(«)  3  Macn,  t,  Gord.,  646;    21   L.  J.        O  2  H.  <fe  M.,  60;  83  L.  J.  (Ch.),  484. 

(Ch.),  266.  (»)  8  Beav.,  472. 

(3)  1  Vern.,  478.  (><»)  8  Beav.,  886;  14  L.  J.  (Ch.),  869. 

(*)  1  P.  Wms.,  644.  (")  29  Beav.,  474;    3  De  G.  F.  <&   J., 
(*)  2  Keen,  646.                                             279-286. 

(•)  6  Hare,  61.  ('»)  Law  Rep.,  9  Eq.,  204. 
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disposed  of.  The  reasons  for  the  gift  ceased,  and  the  gift 
ceases  with  them. 

Mr.  Jackson^  Q.C.,  and  Mr.  Ford  Norths  for  the  respon- 
dents :  It  may  be  admitted  that  in  the  first  instance  the  duty 
of  paying  the  annuities  and  the  legacies  is  expressed  as  the 
imposition  of  a  trust ;  but  when  the  trusts  have  been  ex- 
hausted, there  is  a  general  gift  of  the  real  property  and  the 
residue  of  the  personal  property,  without  the  declaration  of 
any  trust  at  all.  There  are  stated  to  be  charges  amounting 
to  £3,000  on  that  property.  Those  charges  are  debts,  and 
the  gift  of  a  property  subject  to  a  charge,  that  is  a  debt,  is 
a  gift  of  the  property  itself,  when  that  debt  has  been  dis- 
charged, the  charge  being  something  which  must  be  dis- 
charged before  the  property  can  be  enjoyed.  That  is  an 
absolute  gift.  The  whole  purport  of  the  will  shows  that  to 
be  so  here.  The  gifts  to  the  wife,  to  the  sister,  and  the 
two  children,  are  all  specific  legacies  of  certain  sums  to  be 
paid  within  a  limited  time,  and  then  annuities  are  settled 
on  the  wife  and  children.  Their  amount  and  the  restrictions 
imposed  on  the  enjoyment  of  them,  show  what  was  the  real 
mind  of  the  testator  as  to  the  benefit  intended  to  be  con- 
ferred on  the  wife  and  children.  The  benefits  intended  for 
his  sister  are  clearly  defined,  and  there  is  nothing  to  show 
that  he  proposed  that  she  should  receive  anything  beyond 
the  amount  of  the  specific  annuity  and  the  payment  oi  the 
two  sums  due  to  her. 

*The  cases  cited  have  no  application  to  the  present.  [613 
There  was  not  in  any  one  of  them  a  clear  gift  of  the  prop- 
erty. Here  there  is  a  clear  gift  of  real  estate,  and  the  resi- 
due of  personal  estate,  and  no  restrictions  of  any  sort, 
express  or  implied,  are  imposed  on  that  gift. 

As  to  the  clauses  in  the  will  which  were  intended  for  the 
protection  of  the  trustee,  they  were  necessary  and  appli- 
cable. There  were  many  things  in  the  discharge  of  the 
trusts  that  were  created  as  to  wnich  the  trustee  might  re- 
quire protection,  and  if  the  testator  tried  to  give  more  pro- 
tection than  was  actually  necessary,  that  would  not  affect 
other  and  independent  parts  of  the  will. 

In  Batteley  v.  WindleQ)  it  was  held  that  appointing  an 
executor  trustee  shall  not  take  from  him  the  residue.  That 
showed  ^he  principle  under  the  old  law.  The  statute  1 
Will.  4,  c.  40,  was  not  intended  to  create  a  different  rule, 
but  to  render  it  necessary  where  the  words  of  the  will  were 
capable  of  admitting  of  two  constructions,  that  the  inten- 
tion should  be  made  plain  as  to  one  or  the  other — the  resi- 

(»)  2  Br.  C.  C,  «1. 
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due  was  not  to  go  to  the  executor  as  a  matter  of  course, 
nor  was  he  to  be  deprived  of  it  as  a  matter  of  course.     Tlie 
directions  of  the  testator  were  to  be  considered,  and  the  in- 
tention they  indicated  was  to  be  adopted.     The  intention 
indicated  here  was  plain ;  for  though  there  were  certain 
trusts  created  as  to  some  of  the  property,  the  plain  gift  of 
the  real  estate  and  of  the  residue  of  the  personal  estate  was 
not  encumbered  with  any  trust  whatever.  In  re  HenskatDC), 
a  decision  of  Vice-ChanceUor  Kindersley,  is  the  most  recent 
instance,  and  has  never  been  made  the  subject  of  appeal. 
There   the   testator  gave  several  legacies  of  considerable 
amount  to  his  children  to  be  paid  out  of  his  real  and  per- 
sonal estate,  and  he  gave  £10  each  to  his  executors  in  case 
they  accepted  the  office  and  acted.     He  then  made  various 
specific  bequests,  "and  as  to  the  rest,  residue,  and  remain- 
der of  my  real  and  personal  estate  not  hereinbefore  other- 
wise disposed  of"  he  gave  it  to  A.  and  B.,  and  made  them 
the  sole  executors  of  his  will.     By  a  codicil  the  testator  de- 
vised to  his  executors  a  particular  house  not  before  men- 
tioned, in  trust  for  sale,  and  the  proceeds  to  be  divided 
3  children.     Vice- Chancellor  Kindersley  held  that 
)f  the  executors  having  equal  legacies  given  them, 
I  taking  the  residue  *in  joint  tenancy,  though  suf- 
have  prevented  them  iTom  taking  the  residuary 
estate  oeneticially  by  virtue  of  their  office,  were 
it  to  prevent  the  opeiutioii  of  the  clear  gift  to  them 
Inals,  and  that  they  took  the  residue  under  the 
licially.     Here  was  a  distinct  gift  to  Arkle,  and 
nothing  whatever  in  the  will  to  nullify  or  afFect  it. 
1/  replied. 

>ED  Chancellor  (Lord  Caima) :  My  Lords,  the 
stion  in  the  present  appeal  is  the  meaning  of  the 
sentence  iu  the  will  of  James  Barton  :  [His  Lord- 
the  words  of  the  will,  see  ante,  p.  607.] 
Arkle  survived  the  testator  ;  and  there  is  no  doubt 
vords  which  I  have  read  would  be  sufficient  and 
I  to  give  George  Arkle  all  the  freehold  and  lease- 
lerties  of  the  testator,  and  the  residue  of  his  per- 
,te,  subject  to  the  charges  therein  meutioned.  The 
,  however,  contends  that  what  would  and  might 
itural  meaning  of  the  words  is  controlled  and  ex- 
y  other  provisions  in  the  will,  and  that  George 
ts  not  take  beneficially,  but  as  a  trustee  ;  and  that 
its  have  been  expressly  declared,  he  holds  the  real 
{')  34  L.  J.  (Cii.),  es. 
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estate  as  a  trustee  for  the  heir-at-law,  and  the  residue  of 
the  personal  estate  for  the  next  of  kin. 

The  Vice-Chancellor  of  the  Duchy  of  Lancaster  has  held 
that  George  Arkle  takes  beneficially,  and  the  Lords  Jus- 
tices have  been  of  the  same  opinion,  and  against  the  de- 
cision of  these  three  learned  judges  the  appellant,  the 
lieirs-at-law  and  sole  next  of  km  of  the  testator,  appeals. 

I  may  begin,  my  Lords,  by  putting  aside  several  cases 
which  were  cited,  and  which  have  little  or  no  bearing  on 
the  present  appeal.  It  is  an  undoubted  principle  of  con- 
struction that  where  you  find  property  given  to  one  individ- 
ual or  more,  and  a  trust  is  declared  of  a  part,  or  a  trust  is 
declared  which  does  not  exhaust  the  whole  of  the  property, 
there  the  creation  of  the  trust  is  considered  to  be  the  sole 
object  of  the  gift,  and  that  which  is  unconsumed  by  the 
trust  results  to  the  representative  of  the  donor.  In  the 
present  case  there  are  no  trusts  whatever  declared  of  the 
real  *estate,  and,  so  far  as  the  trusts  have  to  be  an-  [615 
swered  out  of  the  personal  estate,  these  trusts  are  not 
founded  upon,  or  to  be  answered  out  of,  the  gift  of  the 
residue,  but  are  declared  antecedently  to  the  gift  of  the 
residue. 

Cases  of  another  class  were  referred  to  and  relied  on  in 
the  argument,  but  they  appear  to  me  to  have  little  or  no 
bearing  upon  the  present ;  they  were  cases  arising  upon 
wills  to  which  the  statute  of  11  Geo.  4  &  1  Will.  4,  c.  40, 
would  apply.  Before  that  statute  was  passed,  an  executor 
was  entitled,  by  a  presumption  and  rule  of  law,  to  all  per- 
sonal estate  wnich  was  not  actually  given  to  any  one  else ; 
but  courts  of  equity  held  this  rule  or  presumption  to  be 
countervailed  and  rebutted  by  various  circumstances  which 
it  is  unnecessary  particularly  to  specify.  The  statute  which 
I  have  mentioned  recited  that  testators,  by  their  wills,  fre- 

Suently  appointed  executors  without  making  any  express 
ispositiou  of  the  residue  of  their  personal  estate,  and  that 
executors  so  appointed  became  by  law  entitled  to  the  whole 
residue  of  such  personal  estate,  and  that  courts  of  equity 
have  so  far  followed  the  law  as  to  hold  such  executors  to 
be  entitled  to  retain  such  residue  for  their  own  use,  unless 
it  appears  to  have  been  their  testator  s  intention  to  exclude 
them  from  the  beneficial  interest  therein,  in  which  case 
they  are  held*  to  be  trustees  for  the  person  or  persons  (if 
any)  who  would  be  entitled  to  such  residue  under  the 
Statute  of  Distributions,  if  the  testator  had  died  intestate, 
and  that  it  is  desirable  that  the  law  should  be  extended  in 
that  respect.  The  statute  then  enacts  that  when  any  per- 
14  Eng.  Rep.  2 
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Bon  shall  die,  having  by  will  appointed  any  person  or  per- 
sons to  be  his  executor  or  execators,  such  executor  or 
executors  shall  be  deemed  a  trustee  or  trustees  for  the  nest 
of  kin,  unless  it  shall  appear  by  the  will  that  the  person  or 
persons  so  appointed  executor  or  executors,  was  or  were 
intended  to  take  such  residue  beneficially. 

My  Lords,  notwithstanding  some  dicta  which  appear  to 
have  fallen  from  Lord  Langdale  in  the  case  of  Zo»e  v. 
Oaze  ('),  I  cannot  entertain  any  doubt  that  this  statute  did 
not  introduce  any  new  rule  for  the  construction  of  wills. 
It  provides  that  an  executor  shall  be  a  trustee  for  the  next 
of  Kin  unless  it  shall  appear  by  tlie  will  that  he  is  to  take 
616J  the  residue  benehcially.  *That  is  to  say,  he  shall  no 
longer  take  the  residue  by  implication  of  law.  If  the  resi- 
due is  given  by  the  will  to  the  executor,  the  court  must  de- 
cide the  effect  of  the  gift  upon  the  construction  of  the  will, 
and  upon  general  principles  applicable  to  that  construction, 
just  as  before  the  statute  it  would  have  construed  a  similar 
gift  of  real  estate.  The  statute  therefore  has,  of  necessity, 
no  application  where  there  is  an  expi-ess  gift  of  residue. 
In  my  opinion,  the  statute  was  intended  to  apply  only  in 
those  cases  where  the  rale  or  presumption  of  law  could  be 
held  to  operate,  and  that,  where  an  express  devise  of  resi- 
due is  found,  the  meaning  of  that  residuary  becjuest  must 
be  ascertained  by  the  ordinary  rules  of  construction. 

A  contrary  interpretation  of  the  statute,  which  would  in 
effect  say  that  the  words  of  a  testator  shall  be  construed, 
not  according  to  their  ordinary  meaning,  but  according  to 
an  artificial  construction,  raising  a  presumption  which  the 
law  does  not  raise,  and  throwing  a  burden  of  proof  where 
the  law  does  not  throw  it,  and  tlius  giving  by  statute  to  one 
person  what  the  law  on  ordinary  principles  of  construction 
would  or  might  give  to  another  person,  would,  as  it  seems 
to  me,  be  opposed  to  the  preamble  and  object  of  the  statute. 
In  this  particular  case  the  consequence  of  such  an  applica- 
tion of  the  statute  would  be  strange  indeed.     It  could  only 
affect  the  residue  of  the  personal  estate,  for  the  statute  re- 
fers to  pei-sonal  estate  only.     The  devise  of  the  real  estate 
therefore   would   have   to   be   construed   according   to  the 
natural  meaning  of  the  words,  while  the  bequest  of  the 
!  of  the  personal  estate  would,  ex  hypothesis  be  con- 
according  to  the  artiticial  or  parliamentary  rule,  and 
le  identical  words  might  be  lield  to  give  the  residue 
personalty  impressed  with  a  trust,  and  the  whole 
without  auy  trust.     I  observe  that  Lord  Romilly,  in 
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Sallmarsh  v.  Barrett  {'),  was  of  opinion  that  the  statute  did 
not  apply  where  there  was  an  express  gift ;  and  although 
Lord  J  ustice  Turner,  when  that  case  was  on  appeal  ('),  ex- 
pressed a  doubt  on  the  point,  he  desired  to  be  understood 
as  giving  no  distinct  opinion  upon  it.  I  cannot,  for  the  rea- 
sons I  have  stated,  look  upon  this  case  as  affected  by  the 
statute.  I  put  aside,  therefore,  the  cases  of  executors  claim- 
ing undisposed-of  kist2Lte  virtiUe  o^lciL  My  *Lords,  .[617 
these  observations  would  bring  this  case  to  be  decided  upou 
the  construction  of  this  particular  will,  and  not  upon  any 
general  rule  or  principle  of  law. 

On  the  construction  of  this  will  the  points  upon  which  the 
appellant  relies  are  these:  George  Arkle,  the  respondent, 
does  not  appear  to  be  a  relative  of  the  testator.  The  residue 
is  given,  in  case  George  Arkle  dies  in  the  lifetime  of  the 
testator,  to  Benjamin  Arkle.  The  same  George  Arkle  is 
made  executor,  and  the  same  Benjamin  Arkle  appointed 
executor  in  case  George  shall  die  in  the  testator's  lifetime — 
George,  and,  in  the  event  of  his  death,  Benjamin  is  appointed 
not  merely  executor,  but  trustee  of  the  will.  George  and 
Benjamin  have,  each,  a  legacy  of  £1,000.  After  the  residu- 
ary clause  there  is  a  power  authorizing  the  testator's  trus- 
tee to  invest  his  personal  estate  on  such  securities  as  he  shall 
think  best,  and  to  continue  any  investments  subsisting  at 
the  testator's  death,  and  to  employ  such  accountants  and 
receivers  as  shall  be  necessary.  The  trustee  is  appointed 
guardian  of  the  children,  and  it  is  declared  that  the  trustee 
shall  have,  and  may  exercise,  all  or  any  powers  and  author- 
ities given  to  trustees  by  the  act  commonly  called  Lord 
Cranworth's  Act.  These  are  the  provisions  in  the  will  relied 
upon  by  the  appellant. 

It  is  to  be  observed  that  none  of  these  provisions  refers  to 
or  touches  the  real  estate,  and,  as  I  have  already  said,  no 
trust  has  to  be  answered  out  of  the  devise  of  the  real  estate. 
As  regards  the  personal  estate,  there  are  legacies  given 
amounting  to  about  £5,000,  and  annuities  which  would 
require  the  appropriation  of  something  like  £10,000  more ; 
and  one  of  these  annuities  was  for  the  separate  use  of  a  mar- 
ried woman.  There  were,  therefore,  trusts  connected  with 
tlie  pei-sonal  estate  as  to  which  the  executors  would  be  trus- 
tees, and  as  to  which  powers  for  investment  would,  and 
powers  for  employing  clerks  and  accountants  might,  be 
necessary  ;  but  all  these  trusts  and  purposes  connected  with 
tlje  personal  estate  would  have  to  be  satisfied  before  the 
residue  could  be  ascertained,  and  it  is  the  residue  and  not 

(0  29  Bear.,  474-477.  (*)  8  De  G.  F.  4  J.,  279. 
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the  universitas  of  the  persoual  estate  which  is  given   to 
George  Arkle. 

But  there  are  several  other  circumstances  connected  with 
the  will  which  in  my  opinion  strongly  support  the  natural 
construction  of  the  words  as  a  beneficial  gift  to  Gieorge 
618]  Arkle.  The  testator  *had  a  wife  and  two  illegitimate 
children,  who  at  the  date  of  the  will  were  of  the  ages  of 
twenty  and  sixteen,  and  for  all  of  them  he  made  specific 
provision  by  his  will.  His  sister,  the  appellant,  was  at  the 
date  of  the  will  his  heiress  and  sole  next  of  kin,  and  the 
person  to  whom  undisposed-of  realty,"  and  undisposed-oE 
personalty,  other  than  thatwhich  awitiow  would  take,  would 
result.  It  is  true  that,  at  her  death,  other  persons  might 
have  become  interested ;  but  testators  do  not  generally  look 
beyond  the  state  of  their  families  at  the  time.  It  is  difficult 
to  reconcile  the  gifts  to  the  sister  and  to  the  wife,  both  of 
them  apparently  intended  for  maintenance,  with  a  right, 
reserved  to  them,  to  a  large  undisposed-of  residue.  Again,  if 
the  wife  was  to  marry,  or  mortgage  her  annuity,  it  was  to  fall 
into  the  residue ;  but  of  the  residue,  according  to  the  appel- 
lant's hypothesis,  she  would  take  one-half.  Again,  the  real 
estate  is  apparently  subject  to  a  charge  in  favor  of  the  tes- 
tator's sister.  But  if  she  were  to  take  the  estate  as  heiress-  ■ 
at-law  under  a  resulting  trust,  a  charge  in  her  favor  would 
be  unmeaning.  Lastly,  there  is  a  devise,  to  the  trustee  of 
the  will,  of  trust  and  mortgage  estates.  But  this  also  would 
be  more  consistent  with  a  construction  which  gave  the  tes- 
tator's own  real  estate  to  George  Arkle  beneficially,  than 
with  one  which  would  make  the  devise  of  all  real  estate  to 
be  a  devise  in  trust. 

My  Lords,  1  have  thus  gone  throngh  the  more  minute  de- 
tails of  this  wiU  for  the  purpose  of  pointing  out  that  they 
appear  to  me  to  support  the  case  of  the  respondent  rather 
than  that  of  the  appellant ;  and  as  I  think  it  cannot  be 
shown  that  the  testator  has  used  the  words  in  the  general 
gift  to  George  Arkle,  which  I  commenced  by  reading,  other- 
wise than  in  their  natural  sense,  according  to  which,  I  re- 
peat, they  import  a  beneficial  gift,  the  case  of  the  appellant 
appears  to  me  to  fail,  and  the  appeal,  as  I  submit,  and  move 
■■■""-  Lordships,  ought  to  be  dismissed,  with  costs. 

KD  CuELMSFOKD ;    My  Lords,  I  have  the  misfortune  to 
alone  in  the  conclusion  to  which  I  have  arrived  upon 

ppeal.     In  this  position  I  cannot  feel  much  confidence 

Y  own  judgment,  opposi?d  as  it  is  to  the  unanimous 
opinions  of  all  who  have  before  decided,  and  "who 

have  to  decide,  the  case.     Having,  however,  foimed 
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my  opinion,  not  without  frequent  and  anxious  consideration, 
I  feel  that  I  ought  not  to  refrain  from  expressing  it,  and 
that  it  would  not  be  proper  merely  to  state  that  f  was  en- 
able to  concur  in  the  affirmance  of  the  decree  appealed  from, 
without  explaining  the  reasons  which  have  lea  me  to  this 
difference  of  opinion. 

The  question  whether  a  person  is  to  take  as  executor  or 
trustee  only,  or  the  benehcial  interest  under  a  will,  is  a 
question  oi  intention  to  be  collected  from  the  whole  of  the 
wilL  Before  the  statute  of  1  Will.  4,  c.  40,  the  onus  pro- 
handi  was  on  the  party  opposing  the  executor  to  establish 
that  he  was  not  intended  to  take  beneficially ;  but  since  that 
statute  it  is  otherwise.  In  Ellcock  v.  Mapp  (')  it  is  said, 
"in  the  former  class  of  cases  there  must  appear  to  be  an  in- 
tention to  exclude  the  executor  from  the  beneficial  interest, 
in  the  latter,  to  confer  that  interest  upon  him." 

In  the  course  of  the  argument  it  was  suggested  that  the  1 
Will.  4,  c.  40,  did  not  apply  to  a  case  where  there  was  a  gift  to 
the  executor  without  a  trust  being  expressly  connected  with 
it.  I  do  not  consider  that  this  is  a  correct  view  of  the  effect 
of  the  act.  In  Love  v.  Oaze  (')  a  trustee  gave  in  the  most 
general  terms  all  his  pergonal  estate  to  his  executor  to  *'  pay 
as  follows."  He  then  §ave  several  legacies,  and  added,  ''I 
wish  all  to  be  paid  in  six  months  after  my  death."  It  was 
held  by  Lord  Langdale,  the  Master  of  the  Rolls,  under 
1  Will.  4,  c.  40,  that  the  executors  did  not  take  the  unex- 
hausted residue  beneficially,  but  in  trust  for  the  next  of  kin, 
on  the  ground  that  the  statute  required  that  the  intention 
that  an  executor  should  take  beneficially  should  appear  by 
the  will,  and  that  such  an  intention  did  not  appear  merely 
by  the  gift  of  the  residue  to  the  executors. 

In  SaUmarsh  v.  Barrett  ('),  where  there  was  a  bequest  of 
the  whole  of  a  testator's  estate  and  effects  to  three  executors 
by  name  absolutely,  neither  the  Master  of  the  Rolls  nor 
Lord  Justice  Turner  thought  that  he  was  precluded  by  the 
bequest  from  considering  whether,  upon  a  view  of  the  whole 
will  it  appeared  to  be  intended  that  the  executor  should 
have  the  estate  beneficially.  The  Master  of  the  Rolls  was 
of  opinion  (*)  ''that  the  statute  had  *no  application  [620 
because  the  residue  was  expressly  disposed  of,  the  onlv 
question  is  whether,  upon  the  whole  will,  the  executors  took 
it  as  trustees  or  beneficially."  Lord  Justice  Turner,  on  the 
contrary  (*),   looking  to  the  decision  in  Love  v.  Qaze  ('), 

0)  8  H.  L.  C,  507.  (*)  29  Beav.,  477. 

O  8  Beav.,  47*2.  (*)  3  De  G.  F.  <&  J.,  284. 

\f)  29  Beav.,  474 ;  8  De  G.,  F.  <&  J.  279. 
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expressed  hirast-lf  aa  not  satistied  that  the  statute  of  1  Will. 
4,  c.  40,  alone  did  not  furnish  a  sufficient  foundation  for  the 
d^ree  against  the  executors. 

My  noble  and  learned  friend  (the  Lord  Chancellor)  agrees 
with  the  Master  of  the  Rolls  that  where  there  is  an  ex- 
press devise  of  the  residue  the  statute  does  not  apply.  But, 
with  great  submission,  I  should  have  thought  that  this 
was  just  the  case  to  whiclj  the  statute  is  applicable.  If  there 
is  no  express  devise  to  an  executor  there  is  no  room  for  any 
question  in  what  character  he  is  to  take.  But  as  a  devise  to 
him  woald  in  itself  import  that  he  was  to  take  beneficially, 
then  the  meaning  of  the  statute  seems  clear  that  it  shall  not 
be  sufficient  for  the  executor  to  show  that  the  will  gives  bira 
the  residue,  but  he  must  further  show  that  it  appears  by  the 
will,  that  is  by  the  whole  will,  that  he  was  intended  to  take 
the  residue  beneficially. 

The  question  upon  the  will  in  the  present  case,  in  my 
opinion,  not  being  concluded  by  the  devise  and  bequest  of 
the  testator's  freeholds  and  leaseholds,  and  the  residue  of 
Ills  personal  estate,  to  George  Arkle,  the  executor  and  trus- 
tee, by  name,  he  being  bound  to  show  that  it  was  intended 
lie  should  take  the  estates  beneficially,  I  will  advert  to  some 
of  the  circumstances  which  in  cases  cited  in  argument  liave 
been  held  to  raise  a  presumption  against  an  executor.  At 
the  same  time  observing  that  circumstances  which  before 
the  act  of  1  Will.  4,  c.  4U,  were  held  to  be  sufficient  to  rebut 
the  pri7aa  facie  title  of  the  executor  to  the  estate  for  his 
own  benefit,  must  have  additional  force  since  the  act,  when 
he  is  required  to  overcome  any  presumption  against  him  by 
showing  that  there  appears  upon  the  face  of  the  will  a  clear 
and  manifest  intention  that  he  should  take  beneficially.  A 
mere  presumption  will  not  be  sufficient  to  establish  the  right 
of  the  executor,  the  words  of  the  act  being  "it  shall  appear 
by  the  will,"  which  words  cannot  be  satistied  by  saying  "it 
may  he  presumed  from  the  will"  that  the  executor  was  in- 
tended to  take  for  his  own  benefit. 
621]       *it  la  said  in  Williams'  Executors  (')  that  it  has  been 

1 „-,tn„^  ttigt  a_  legacy,  however  small,  to  a  sole  executor 

the  necessary  presumption  against  him.  This 
a  was  supported  in  the  argument  by  the  cases  of 
Mu7ii{'),  and  H^arrington  v.  Knighiley{').  In 
these  cases  it  was  observed  that  there  was  in 
them  any  gift  of  the  residue.  But  by  law,  before 
.  4,  c.  40,  all  the  personal  estate  of  a  testator,  un- 
t  by  the  will,  belonged  to  the  executor  beneficially, 

■oL  i.,  p.  1368.  (')  1  Vern.,  473.  (•)  1  P.  Wma,  044. 
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which  at  all  events  placed  him  in  as  good  a  situation  as  if 
he  had  had  an  absolute  gift  of  the  residue.  In  Saltmarsh 
V.  Barrett  {'),  which  I  have  already  referred  to  for  another 
purpose,  wliere  there  was  a  bequest  of  the  whole  of  the 
estate  to  the  executors  by  name,  the  Master  of  the  Rolls 
first,  and  afterwards  Lord  Justice  Turner  upon  the  appeal, 
were  influenced,  in  their  decisions  against  the  executors, 
partly  by  the  circumstances  of  a  legacy,  though  of  very 
small  amount,  being  given  to  each  of  them.  There  were 
other  circumstances  in  that  case  adverse  to  the  executors, 
and  it  was  regarded  as  one  of  difficulty,  Lord  Justice  Knight 
Bruce  differing,  and  Lord  Justice  Turner,  probably  on  that 
account,  expressing  his  opinion  doubtfully.  Therefore  I  lay 
no  farther  stress  upon  the  case  than  to  observe  that  circum- 
stances of  presumption,  and  amongst  them  a  gift  of  legacies 
to  executors,  was  held  sufficient  indication  that  an  absolute 
gift  to  them  was  not  intended  to  be  for  their  benefit. 

I  have  mentioned  these  cases  simply  because,  in  consider- 
ing the  will  in  the  present  case,  1  could  not  help  being 
struck  with  the  large  legacy  which  is  given  to  the  executor, 
which,  with  other  circumstances  that  I  shall  presently  men- 
tion, have  led  me  to  the  conclusion  at  which  1  have  arrived. 

It  would  be  useless  to  examine  the  other  cases  which  were 
cited  on  each  side,  because  the  question  is  one  of  intention, 
which  must  be  collected  from  the  different  circumstances  of 
each  particular  will.  I  must  notice,  however,  the  case  of 
He  IIe7i8haw{^\  on  which  the  learned  counsel  for  the  re- 
spondents laid  some  stress.  In  that  case  there  was  a  devise 
and  bequest  of  the  residue  of  real  *and  personal  estate  [622 
to  executors  by  name,  and  Vice  Chancellor  Kindersley  held 
that  the  facts  of  the  executors  having  equal  legacies,  and 
taking  the  residue  in  joint  tenancy,  though  sufficient  to  have 
prevented  them  from  taking  the  residuary  personal  estate  by 
virtue  of  their  office,  were  insufficient  to  prevent  the  opera- 
tion of  the  clear  gi  ft  to  them  as  individuals,  and  that  they 
took  the  residue  beneficially.  The  will  in  that  case  was 
made  long  prior  to  the  1  Will.  4,  when  the  presumption  was 
in  favor  of  the  executor's  right  to  the  undisposed  of  per- 
sonal estate  for  his  own  benefit,  and  when  the  onus  was 
upon  the  i)erson  opposing  him  to  exclude  him  from  the 
beneficial  interest,  so  that  the  bequest  of  the  residue  came 
in  aid  of  the  prima  facie  right  of  the  executor.  But  the 
case  shows  that,  even  before  the  1  Will.  4,  an  express  and 
absolute  gift  to  executors  might  be  presumed  to  have  been 
intended  not  to  be  given  beneficially,  from  circumstances  of 

(»)  29  Beav.,  474 ;  3  De  G,  F.  «fe  J.,  879.  («)  34  L.  J,  (Ch.),  98. 
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presumption  to  the  contrary  contained  in  other  parts  of 
the  will. 

I  will  now  proceed  to  point  ont  various  circumstances  in 
the  present  wul  which,  to  my  mind,  raise  "a  plain  implica- 
tion or  'strong  presumption''  (to  use  the  words  of  the  Lord 
Chancellor  in  Ellcock  v.  Mapp{'))  against  the  executor. 

In  looking  at  the  will  as  a  whole,  It  is  impossible  not  to 
be  struck  with  what  Mr.  Jackson,  the  learned  counsel  for 
the  respondent,  felt  himself  compelled  to  admit  to  be  a  dis- 
tingaisning  feature  of  it,  that  an  air  of  trust  pervades  it 
throughout.  He  also  confessed  that  there  were  difficulties 
on  his  side  as  well  as  on  that  of  the  appellant,  but  he  did 
not  appear  to  remember  that  the  onus  of  proving  the  execu- 
tor to  be  beneficially  entitled  was  upon  him,  and  that  if  any 
clond  of  doubt  rested  upon  this  case,  it  was  for  him  to  dis- 
perse it  before  he  could  make  it  clearly  appear  that  this  was 
the  intention  of  the  testator. 

The  presumptions  against  the  respondent  are  more  nu- 
merous and  stronger,  in  my  Judgment,  than  in  any  former 
case  in  which,  in  consequence  of  them,  an  executor  has  been 
unable  to  establish  a  clear  intention  to  confer  the  beneficial 
interest  upon  him. 

In  the  lirst  place  the  respondent,  at  the  very  commence- 
ment of  the  mil,  is  appointed,  if  he  survive  the  testator, 
executor,  and  trustee  ;  out  if  he  die  in  the  testator's  lifetime, 
623]  Benjamin  Arkle  is  *appointed  executor  and  trustee,  as 
if  the  intention  was  that  these  characters  should  apply  re- 
spectively throughout  the  will  to  the  different  descriptions 
01  property,  personal  and  real,  afterwards  named  in  it.  The 
appointment  is  immediately  followed  by  the  bequest  of  a 
very  large  legacy  of  £1,000  to  the  respondent  and  to  Benja- 
min Arkle  (whom  I  may  call  the  contingent  executor  and 
trustee),  presumably,  at  least,  on  account  of  their  having 
been  appointed  originally  or  contingently  to  carry  out  the 
trusts  oi  the  will. 

The  will  then  proceeds  to  declare  in  the  first  part  of  it  the 
duties  which  are  to  be  performed  by  the  executor  as  execu- 
tor.    Then  follows  the  devise  and  bequest  of  the  freehold 

-_j  1 u_i^  ^^^  j.j^g  residue  of  the  personal  estate  to 

3  for  all  the  testator's  estate  and  interest  therein 
if  he  shall  be  alive  at  the  testator's  decease, 
1\  die  in  his  lifetime,  to  Benjamin  Arkle  in  like 
observable  that  this  devise  and  bequest  to  the 
n  similar  terras  of  contingent  succession  with 
ppointing  the  executor  and  trustee  of  the  will, 

(I)  8  H.  L.  C,  4B2. 
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apparently  giving  the  estates  to  them  so  that  one  or  other 

of  them,  as  execntor  and  trustee,  should  have  the  power  of 

performing  any  trusts  imposed  upon  him.     It  appears  to 

me  very  significant  that  the  former  part  of  the  will  having 

dealt  with  the  duties  which  belong  to  an  executor,  after  this 

devise  and  bequest  the  remainder  of  the  will  is  confined  to 

what  is  to  be  performed  in  the  character  of  trustee.     Thus, 

upon  the  bequest  of  the  residue  of  the  personal  estate  there 

immediately  follow  the  words:    "I  empower  my  trustee  to 

invest  my  personal  estate"  (evidencing  that  it  was  given  to 

him  as  trustee)  "upon  such  securities  as  he  shall  think 

best,  without  liability  for  any  loss  to  be  occasioned  thereby." 

If  the  personal  estate  had  been  meant  to  be  given  to  the 

respondent  for  his  own  benefit,  what  necessity  was  there  to 

confer  this  power,  as  he  might  do  what  he  liked  with  his 

own,  and  why  provide  for  his  exemption  from  liability  for 

a  loss  which  must  necessarily  fall  exclusively  upon  himself  i 

If  it  be  admitted  that  the  respondent  is  a  trustee,  but  of 

the  personal  estate  only,  it  may  fairly  be  asked  of  him  (who 

is  bound  to  prove  that  it  appears  by  the  will  that  he  was 

intended  to  have  the  beneficial  interest),  how  that  intention 

can  be  shown  by  the  rest  *of  the  estates  being  given  [624 

by  the  same  clause  and  in  the  very  same  terms  as  the  trust 

estate  is  given  i    One  would  rather  sajj  that  the  association 

indicates  very  strongly  an  intention  that  all  the  estates 

-  should  be  taken  in  the  same  character. 

Again,  the  will  empowers  the  trustee  to  employ  such  ac- 
countants and  receivers  as  shall  be  necessary.  Not  an  im- 
proper provision  if  the  respondent  were  really  a  trustee — an 
idle  and  ridiculous  one  if  ne  were  intended  to  have  the  ben- 
eficial interest  in  the  property. 

It  would  appear,  from  the  witnesses  to  the  will  being  a 
solicitor  and  his  clerk,  that  it  was  probably  prepared  by  a 
professional  person,  who  must  hafe  considered  that  the  re- 
spondent was  a  trustee,  because  he  introduced  a  clause  de- 
claring that  the  trustee  for  the  time  being  of  the  will  should 
have  and  exercise  all  or  any  of  the  powers  and  authorities 
given  to  trustees  in  and  by  23  &  24  Vict.  c.  145.  The 
statute  would  have  applied  without  this  declaration,  as  the 
lowers  aie  applicable  unless  they  are  negatived  by  an  ex- 
press declaration.  But  the  clause  is  not  the  less  a  proof 
that  a  trusteeship  was  intended  to  be  created.  Against  all 
these  accumulated  presumptions,  what  is  opposed  as  evi- 
dence of  intention  1  Nothing  whatever,  except  the  fact  of 
the  estates  being  given  to  the  respondent  by  name,  and  no 
trust  being  expressly  imposed  upon  the  gift.  In  other 
14  Eng.  Rep.  3 
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words,  that  a  gift  to  an  executor  by  name,  withont  more, 
is  a  sufficient  proof  that  it  appears  to  be  intended  by  the 
will  that  he  should  take  beneficially.  But  no  case  can  be 
cited,  whether  before  or  since  the  statute  of  Will.  4,  which 
has  determined  that  an  executor  must  be  intended  to  have 
a  beneficial  interest  merely  by  a  gift  to  him  absolutely  and 
by  name.  In  all  the  cases  the  question  is  considered  to  be 
one  to  be  collected  from  the  whole  will,  whether  the  gift  to 
the  executor,  however  absolute  in  its  terms,  was  meant  to 
confer  the  estate  upon  him  beneficially. 

In  the  present  case,  all  the  circumstances  of  presumption 
adverse  to  that  conclusion  appear  to  me  to  be  so  strong  that 
I  am  totally  unable  to  understand  how  it  can  be  said  that 
the  respondent  has  satisfied  the  obligation  cast  upon  him  by 
the  statute  to  show  that  it  appears  by  the  will  (which  must 
mean  not  presumptively,  but  clearly  and  manifestly)  that 
he  was  intended  to  take  beneficially.  Every  part  of  the 
will,  except  the  devise  and  bequest,  upon  which  the  ques- 
tion turns,  seems  to  me  to  indicate  a  contrary  intention. 
625]  *Not  that  it  is  necessary  to  go  the  length  of  proving 
the  negative  in  opposition  to  the  claim*  of  the  executor ;  it 
is  sufficient  to  rebut  it  by  relying  upon  his  failure  to  prove, 
as  he  was  bound  to  do,  an  intention  not  resting  upon  pre- 
sumption, but  clearly  and  distinctly  manifested,  that  he  was 
to  have  the  estat.es  beneficially. 

For  these  reasons,  which  I  have  felt  bound  to  state,  and 
which  I  have  expressed,  perhaps,  with  too  much  confidence, 
I  find  it  impossible  to  concur  in  the  affirmance  of  the 
decree. 

Lord  Hatherley  :  My  Lords,  I  am  obliged  to  differ  from 
the  opinion  expressed  by  my  noble  and  learned  friend  who 
has  last  addressed  your  Lordships.  And  being  aware  that 
the  difference  of  opinion  existed  which  has  now  been  ex- 
pressed, I  have  thought  it  necessary  to  go  a  little  more  fully 
than  I  otherwise  should  have  done  into  the  facts  of  this 
case. 

The  testator  made  his  will  on  the  28th  of  March,  1871. 
He  was  then  a  man  of  the  age  of  seventy-four.  He  had  at 
the  time  of  making  his  will  a  wife,  and  he  had  two  children, 
neither  of  whom  was  bom  in  wedlock,  and  the  younger  of 
whom  appears  at  that  time  to  have  been  about  thirteen 
years  of  age.  His  sister,  Mary  Williams,  was  at  that  time 
his  presumptive  heir-at-law  and  sole  next  of  kin.  Now,  on 
looking  at  the  will,  we  find  that  he  begins  by  appointing 
his  ''friend"  (for  so  he  terms  him),  ''George  Arkle  of  Liv- 
erpool, banker,  if  he  shall  survive  me,  executor  and  trustee ; 
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but  if  he  shall  die  in  my  lifetime,  I  appoint  Benjamin  Arkle 
of  Liverpool,  banker,  my  executor  and  trustee."  The  tes- 
tator then  proceeds  to  deal  with  his  property,  and  he  gives 
these  two  legacies  free  from  legacy  duty ;  first  he  gives  to 
George  Arkle  and  Benjamin  Arkle,  describing  them  not  as 
executors  but  by  name  only,  £1,0()0  each.  The  bequest 
here  is  clearly  beneficial  and  not  intended  to  dei)end  upon 
whether  the  executorship  falls  to  the  one  or  to  the  other. 
He  gives  to  them  £1,000  apiece  without  any  limitation  as  to 
the  contingency  of  the  one  surviving  the  other,  and  there- 
fore those  legacies  would  be  effective  legacies  to  each  of 
them,  whatever  might  be  the  result  as  to  the  one  surviving 
the  other,  unless  of  course  one  of  the  legacies  lapsed  by  one 
of  the  two  Arkles  dying  in  the  lifetime  of  the  testator. 

*The  testator  then  gives  to  his  great  nephew,  Adam  [626 
Cuppage,  £2,000,  to  his  wife  £100,  to  be  paid  in  ten  days 
after  his  decease ;  to  his  son  James  Alfred  (one  of  the  ille- 
gitimate children),  and  to  his  daughter  Eliza  (the  other 
ill^timate  child),  £100  apiece,  and  ne  directs  his  executor 
to  pay  that  sum  to  them  in  ten  days  after  his  decease  if  they 
shall  have  attained  the  age  of  twenty-one ;  but  if  not,  then 
to  apply  all  or  any  part  of  those  two  sums  for  the  benefit  of 
his  son  and  daughter  in  such  manner  as  his  executor  shall 
think  lit.  He  then  gives  several  legacies  to  be  paid  within 
six  months  after  his  decease ;  and  he  gives  an  annuity  of 
£62,  that  is  just  £1  a  week,  to  his  wife,  and  a  like  annuity 
to  his  son  and  daughter  apiece ;  and  he  gives  an  annuity  of 
£200  to  his  sister,  Mary  Williams.  All  these  annuities  are 
to  be  paid  for  their  respective  lives,  and  to  be  paid  quar- 
terly, and  that  given  to  his  daughter  is  to  be  for  her  sepa- 
rate use.  He  then  proceeds  with  a  proviso  that  if  his  wife 
shall  marry  again,  or  if  she  or  his  son  or  his  daughter  shall 
mortgage  or  assign  their  said  annuities,  or  any  part  thereof, 
or  do  any  act  by  which  except  for  this  clause  those  annui- 
ties would  be  payable  to  any  other  person,  they  shall  cease 
and  fall  into  his  residuary  estate.  It  is  remarkable  that  he 
makes  no  such  provision  as  to  the  larger  annuity  of  £200  a 
year  that  is  given  to  his  sister,  his  heir-at-law  and  next  of 
kin.  Then  he  directs  his  executor  to  purchase  a  grave  and 
to  erect  a  monument  to  him.  Then  he  proceeds  to  give,  and 
in  pursuance  of  all  powers  vested  in  him  to  appoint,  certain 
8X>ecified  freehold  and  leasehold  property,  and  all  other  his 
real  estate  and  the  residue  of  his  personal  estate  (subject  to 
two  debts  to  his  sister)  to  the  said  George  Arkle  for  all  his 
(the  testator's)  estate  and  interest  therein  respectively  if  he 
should  be  alive  at  the  testator's  decease ;  and  if  he  should 
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die  in  the  testator's  lifetime,  then  he  gives  his  said  real 
estate  and  residuary  personal  estate  to  the  said  Benjamin 
Arkle  "  for  all  estate  and  interest  therein  respectively.*'  As 
has  been  obsarved  in  the  court  below  the  word  "my"  ap- 
pears to  have  been  omitted  there.     It  is  of  no  importance. 

Now,  stopping  at  this  point,  the  will  seems  to  be  in  every 
respect  but  one,  which  1  shall  presently  refer  to,  of  t)ie  most 
ordinary  form  which  a  testator  can  adopt  when  he  intends 
that  the  person  appointed  as  his  executor  and  trustee  shall 
6271  ^"  *^®  residue  *for  his  own  benefit  after  payment  of 
the  debts  and  legacies.  Because,  be  it  observed,  the  per- 
sonal estate  as  a  whole  passes  to  the  executor  for  the  pay- 
ment of  debts  and  legacies,  and  then  you  find  the  testator 
giving  to  this  person  upon  whom  he  has  imposed  the  duty 
of  executing  his  will,  t^e  whole  of  his  real  estate  without 
any  trust  whatsoever,  but  giving  him  only  the  residue  of 
the  personal  estate  after  the  payment  of  debts  and  legacies. 
Now  the  peculiarity  in  which  this  will  differs  from  any 
ordinary  will  is  this,  that  the  devise  of  the  real  estate,  and 
the  gift  of  the  residue  of  the  personal  estate,  are  to  George 
Arkle  first,  and  to  his  brother  Benjamin  in  the  event  of 
George  predeceasing  the  testator.  There  would  have  been 
nothing  remarkable  in  this  if  it  had  not  been  that  the  limi- 
tation 18  in  the  same  form  as  the  executorship.  The  execu- 
torship likewise  was  to  devolve  upon  his  friend  George  in 
the  first  instance  if  he  should  be  alive  at  the  testator's 
death,  and  if  he  should  not  be  alive  the  executorship  was  to 
devolve  upon  Benjamin  Arkle.  But  does  this  substitution 
make  any  difference  t  If  the  gift  would  be  valid  and 
effectual  supposing  there  had  been  only  one  person  named 
as  executor  and  one  person  named  as  tnistee,  it  appears  to 
me  that  the  circumstance  that  the  gift  is  in  the  same  form 
as  that  iu  which  the  testator  has  appointed  the  executorship 
and  the  trusteeship  only  reduces  it  to  this  simple  question. 
Is  he  or  is  he  not,  intending  by  what  he  has  done  to  give 
his  property,  both  the  really  and  the  residuary  personal 
estate,  after  payment  of  debts  and  legacies,  beneficially  to 
the  same  person  whom  he  has  appointed  as  his  executor 
and  trustee?  Now  when  a  testator  has  provided,  as  the 
testator  has  done,  most  remarkably  in  this  will,  for  his  wife, 
for  his  sister  (his  presumptive  heir-at-law),  for  his  illegiti- 
lildren,  and  for  his  great  nephew  in  Ireland,  to  whom 
given  a  considerable  legacy,  namely  £2,000;  when 
provided  for  all  of  them,  what  is  there  to  make  it 
able,  or  anything  out  of  the  ordinary  course  of  a 
■'s  will,  that  this  bequest,  which  undoubtedly  was  an 
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absolute  devise  for  these  persons  successively,  not  qu&  ex- 
ecutors or  trustees  but  nominaJtim^  should  be  with  the  in- 
tention of  leaving  (as  he  does)  the  whole  of  his  real  estate 
beneficially,  and  the  residue  of  his  personal  estate  bene- 
ficially, to  them  after  the  payment  of  his  debts  and  legacies  ? 

*My  Lords,  I  have  only  hitherto  proceeded  through  [628 
that  part  of  the  will  by  which  the  testator  disposes  of  his 
property.  But  doubts  have  been  raised  in  consequence  of 
the  provisions  which  follow  in  a  subsequent  part  of  the  will. 
In  a  subsequent  part  of  the  will  there  are  clauses  upon 
which  great  reliance  has  been  placed  by  the  counsel  for  the 
appellant,  directing  that  his  trustee  shall  be  empowered  to 
invest  upon  such  securities  as  he  shall  think  best,  and  also 
to  continue  the  testator's  own  investments  for  such  period 
as  he  shall  think  prudent,  without  liability  for  loss,  and 
also  to  employ  such  accountants  and  receivers  as  shall  be 
necessarv.  He  appoints  the  trustee  for  the  time  being  guar- 
dian of  his  children  during  minority,  and  he  gives  afl  his 
trust  and  mortgage  estates  to  his  trustee,  to  be  disposed  of 
as  the  rules  of  law  and  equity  may  require  ;  and  declares 
that  his  trustee  for  the  time  being  shall  have  all  or  any  of 
the  powers  given  to  trustees  under  the  act  which  is  com- 
monly called  Lord  Cran worth' s  Act,  23  &  24  Vict.  c.  145. 

It  may  be  observed  upon  those  provisions,  that  all  of 
them  are  equally  applicable  to  the  will  on  either  hypothe- 
sis. The  payment  of  the  annuities  would  require  nearly 
£10,000  of  personal  estate  to  be  invested  by  the  trustee ;  and 
the  power  of  investing  upon  such  securities  as  the  executor 
mignt  think  best  may  very  well  be  read  as  applicable  to 
that' investment  which  would  be  necessary  for  the  payment 
of  the  annuities.  The  power  to  continue  investments  that 
the  testator  had  himself  made  might  also  well  be  used 
for  the  same  purpose  as  an  actual  investment  by  the  execu- 
tor, namely,  for  the  purpose  of  appropriating  a  suflicient 
portion  of  the  testator  s  personal  estate  to  the  payment  ol 
the  annuities  given  by  his  will.  Then,  again,  accountants 
and  receivers  might  well  be  employed.  Accountants  would 
be  wanted  for  settling  all  the  accounts  of  the  testator's  es- 
tate ;  and  I  may  observe  that  he  seems  to  have  had  other 
investments,  at  least  it  appears  so  by  his  saying  that  the 
trustee  is  to  have  the  power  of  continuing  the  testator's  in- 
vestments if  he  thinks  fit.  In  addition  to  the  accountants 
who  would  be  required  for  those  purposes,  a  receiver  might 
be  employed  useiiilly  for  receiving  the  income  of  the  per- 
sonal estate,  or  receiving  the  interest  on  any  mortgages  to 
which  the  testator  might  be  entitled,  and  the  interest  of 
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629]  which  would  have  to  be  *received  either  by  the  trus- 
tee himself  or  by  a  receiver  to  be  employed  at  the  expense 
of  the  estate.  So,  again,  aa  regards  the  indemnity  from  any 
loss.  In  this  case  the  instrument  which  would  be  neces- 
sary to  provide  for  the  payment  of  the  annuities  would 
amount,  as  I  have  said,  to  nearly  £10,0(10,  supposing  it  to 
produce  Interest  at  6  per  cent.  In  the  event  of  a  loss  oc- 
curring upon  those  investments  without  any  impropriety 
on  the  part  of  the  trustee,  the  provision  for  indemnity 
against  personal  loss  in  that  respect  would  seem  to  have  its 
proper  meaning  and  proper  effect.  It  was  possible  that  the 
Btate  of  the  testator's  assets  at  his  death  might  be  such  that 
the  £10,000  which  would  have  to  be  invested  would  not  be 
forthcoming,  and  that  a  deficiency  might  accrue  during  the 
cnrrency  of  the  annuities.  A  special  clause  of  indemnity 
was  therefore  necessary  to  protect  the  trustee  from  personal 
liability  for  the  payment  of  annuities  which  the  investment 
should  be  insumcient  to  meet.  In  the  same  way  Lord 
Cranworth's  Act  appears  also  to  be  one  that  is  perfectly 
capable  of  being  adopted  and  used  for  this  trust,  which  un- 
doubtedly had  to  be  carried  into  e£Eect  during  the  period  of 
the  currency  of  the  annuities. 

Then,  my  Lords,  the  statute  of  1  WiU.  4,  c.  40,  has  been 
referred  to  ;  and  my  noble  and  learned  friend  who  spoke 
last  has  considered  that  that  statute  has  an  effect  upon  the 
decision  of  the  present  case,  and  throws  upon  the  executor 
whoever  he  or  they  may  be  (there  can  never 
one  executor,  however,  under  this  will),  the 
ving  that,  while  taking  the  legacy,  he  is  in- 
Jtbe  gift  of  the  residue  for  his  own  beneJit. 
I  entirely  agree  with  the  opinion  which  has 
expressed  by  the  Lord  Chancellor,  that  that 
ly  wholly  inapplicable  to  the  present  case. 
il  to  be  remedied  by  that  statute  1  The  pre- 
t  correctly  thus :  Testators  have  frequently 
outors  without  making  any  express  oisposi- 
idue  of  their  personal  estate,  and  the  execu- 
ed  have  become  entitled  to  the  whole  residue, 
not  aware  of  the  rule  of  law  which  said,  when 
a.ppointed  an  executor  you  pass  ipsofaeto  the 
■  personal  estate  to  that  executor,  and  you 
m  the  owner  of  it  for  all  purposes,  *unle3s 
lear  indication  upon  the  face  of  Che  will  that 
ided  to  be  a  trustee.  Before  this  statute,  the 
ist,  upon  those  who  wished  to  make  him  a 
wing  that  he  was  so  from  clear  indications 
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on  the  face  of  the  will ;  and  all  such  indications  were  laid 
hold  of,  especially  the  word  "trustee"  used  with  reference 
to  the  appointment  of  an  executor,  and  with  reference  to 
the  disposition  of  the  property,  that  he  took  by  virtue  of 
that  appointment.  But  the  legislature  felt  that  testators 
were  frequently  not  aware  of  the  consequences  of  their  own 
act ;  and  that,  therefore,  if  they  intended  that  the  executor 
should  take  beneficially,  it  would  be  right  to  invert  the  onus 
of  proof  and  to  throw  upon  the  executor,  when  so  appointed, 
the  necessity  of  showing  that  the  testator  intended  some- 
thing naore  than  a  trust,  and  indeed  something  to  the  con- 
trary. Accordingly 'the  Legislature  said:  lour  merely 
being  appointed  eitecutor  shall  not  carry  any  portion  of  the 
personal  estate  whatever  for  your  own  benefit,  unless  you 
show  clearly  an  indication  to  that  effect  on  the  face  of  the 
will.  It  was  not  intended  to  lay  down  any  new  rule  of  con- 
struction with  regard  to  the  words  used  by  testators,  but 
simply  to  say  that  the  word  "executor"  alone  sliould  not 
have  the  effect  it  up  to  that  time  had,  and  that  you  must 
have  some  other  words  besides  in  order  to  show  that  an  ex- 
ecutor is  entitled  to  take  in  some  other  capacity,  that  is  to 
say,  beneficially. 

In  this  case  Mr.  Arkle  not  being  merely  appointed  execu- 
tor, but  having  all  the  residuary  personal  estate  given  to 
him  by  name  without  reference  to  his  office,  it  appears  to  me 
that  the  burden  remains  where  it  was  before  the  passing  of 
that  act.  It  remains  upon  those  who  wish  to  show  that  a 
clear  absolute  gift  of  property  was  not  intended  to  be  a  gift 
to  him  beneficially,  but  that  some  trust  is  to  be  imported 
into  the  will  where  no  such  trust  is  expressed.  In  this  will 
the  testator  devises  the  whole  of  his  personalty  to  George 
Arkle-  As  I  said  before,  Mr.  Arkle  takes  the  whole  per- 
sonal estate  for  any  purposes  that  the  will  may  require,  arid 
then  he  takes  the  residue  after  those  purposes  are  satisfied, 
without  any  intimation  whatever  being  expressed  that  it 
is  given  to  him  in  any  other  way  than  in  his  own  personal 
absolute  position  as  (xeorge  Arkle. 

*Now  the  gift  of  real  estate  seems  to  make  this  [631 
much  stronger.  My  noble  and  learned  friend  has  observed, 
in  the  opinion  which  he  has  delivered  to  your  Lordships,  as 
representing  his  view  upon  the  subject,  that  a  portion  of 
the  estate  being  given  to  George  Arkle  (who  is  also  executor 
and  trustee)  with  certain  trusts  attached  to  it,  his  inference 
would  be  tnat  the  trusts  must  run  through  the  whole  of  tbe 
will.  Mjr  Lords,  I  fail  to  see  in  this  case  that  any  trust 
whatever  is  attached  to  that  portion  which  is  given  to  George 
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Arkle.  As  in  the  l^acy  of  £1,000  he  is  simply  called 
George  Arkle,  and  not  executor  or  trustee,  so  in  the  gift  of 
the  real  estate  he  is  simply  called  George  Arkle.  The  real 
estate  is  devised  to  him,  and  no  trust  whatever  is  imposed 
upon  him  as  to  that ;  and  as  to  the  only  remaining  portion 
of  the  gift,  it  is  not  a  gilt  of  the  whole  personalty,  but  a  gift 
of  the  residue  of  the  personalty  after  the  trusts  of  the  will 
have  been  satisfied.  It  appears  to  me,  therefore,  that  no 
part  of  the  property  comes  to  hira  as  George  Arkle  by  vir- 
tue of  the  gift  until  all  the  trusts  of  the  will  are  exhausted, 
there  being  no  trust  at  all  as  to  the  real  estate,  and  as  to  the 
personal  estate  only  the  payment  of  debts,  leaving  the  whole 
of  the  remainder  to  come  to  him  in  his  personal  capacity. 

But,  my  Lords,  the  difficulty  is  extreme,  as  it  seems  to 
me,  of  holding  (for  it  comes  back  to  that  point)  that  the  tes- 
tator, who  had  so  carefully  provided  in  nis  will  for  those 
who  would  be  entitled  to  his  personal  estate,  namely,  his 
widow  and  his  sole  next  of  kin,  a  testator  who  has  carefully 
provided  against  any  imprudence  on  the  part  of  that  widow 
and  his  daughter  with  reference  to  the  annuities  which  he 
has  given  to  them,  and  which  are  to  fall  into  the  i-eaidue  in 
case  of  their  attempting  to  alienate  them,  should  proceed 
afterwards,  having  provided  an  annuity  only  during  that 
time  for  hia  presumptive  heir-at-law,  his  sister  Mary  Wil- 
liams, who  was  at  that  time  of  the  age  of  sixty-nine,  the  tes- 
tator himself  being  of  the  age  of  seventy-four,  to  give  to 
George  Aikle  the  whole  of  his  real  estate  without  saying  one 
word  about  trust  for  her  or  for  anybody  else,  without  any 
apparent  object  in  creating  a  trust,  inasmuch  as  (I  have  said) 
he  has  not  mistrusted  her.  Is  it  likely  that,  having  a  per- 
fect confidence  in  her,  he  should  give  the  property  to  George 
Arkle  (referring  expressly  to  a  debt  of  £2,500  owing  to  bis 
632]  presumptive  heir-at-law,  and  to  another  debt  *of  £fiOO 
"     '  hich  he  states  to  be  in  his  hands)  subject  to  this 

ereas  she  being  heir-at-law  and  presumptive  heiress 
ole  estate,  there  was  no  need  whatever  of  mention- 
harge  that  she  had  upon  it,  becauae  she  would  be 
if  the  whole  property  ? 

rds,  taking  the  view  which  I  do  take  of  these  cir- 
es,  and  the  conclusion  I  have  arrived  at  in  point  of 
;  that  the  statute  of  the  1  Will.  4,  c.  40,  has  nothing 
th  the  case  before  your  Lordships,  I  cannot  but 
the  conclusion  at  which  the  Lord  Chancellor  has 

Chelmsford  :  My  Lords,  before  the  question  is 
uld  ask  whether  iu  this  case  the  costs  ought  not 
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to  come  out  of  the  estate,  as  there  is  a  difference  of  opinion 
among  us. 

Lord  Hatherley  :  My  Lords,  I  confess  that  after  the  sift- 
ing that  this  case  has  undergone  in  the  courts  below,  first 
before  the  Vice-Chancellor  of  the  County  Palatine,  and  then 
before  the  two  Lords  Justices,  with  tneir  general  concur- 
rence in  the  view  now  entertained  by  your  Lordships'  House, 
it  would  seem  to  me  to  be  somewhat  burdensome  to  cast 
upon  the  residuary  legatee  the  costs  of  the  suit.  But  at  the 
same  time  I  think  there  ought  to  be  that  good  feeling  on  the 

Eart  of  these  gentlemen,  the  Messrs.  ArMe,  towards  their 
enefactor's  family  which  would  induce  them  to  say  that 
they  would  not  ask  for  costs  in  such  a  case. 

The  Lord  Chancellor  :  My  Lords,  I  do  not  think  it 
would  be  according  to  your  Lordships'  practice,  more  es- 
pecially in  a  case  where  the  two  courts  below  were  unani- 
mous in  their  opinion,  to  do  otherwise  than  dismiss  an 
appeal  which  was  unsuccessful  here  with  costs.  At  the 
same  time  I  join  entirely  in  what  my  noble  and  learned 
friend  has  said  in  expressing  a  hope  that  the  parties  will 
think  it  right,  more  especially  considering  who  they  are  who 
are  successful  in  this  litigation,  to  consider  whether  they 
should  exact  the  order  Which,  in  point  of  form,  would  regu- 
larly be  made  upon  the  dismissal  of  the  appeal. 

Mr.  Jackson :  My  Lords,  I  am  without  any  instructions 
on  this  point.  Of  course  what  your  Lordships  have  now 
said  shall  be  *communicated  to  Mr.  Arkle.  He  was  [633 
willing  in  the  court  below,  if  no  appeal  was  made  to  this 
House,  to  give  up  the  costs.  I  have  no  doubt  he  is  a  man 
who  would  attend  to  what  your  Lordships  have  said ;  but 
in  the  absence  of  instructions  I  should  be  taking  upon  my- 
self too  much  if  I  were  to  do  other  than  ask  for  the  order 
which  your  Lordships  think  tit  to  make  upon  the  appeal. 

Decree  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lords^  Journals^  7th  June,  1875. 

Solicitors  for  appellant :    Fields  Hoscoe,  Fields  Francis 
<6  Osbaldeston. 
Solicitors  for  respondents :    i2.  M.  &  F.  Lowe. 

14  Eng.  Rep.  4 
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[Law  Reports,  7  House  of  Lords,  684.] 
July  11,  14,  1876. 

634]  *JosEPH  TuiTE,  Appellant ;  and  William  Berming- 
ham and  Otners,  Respondents. 

WUl—Eld&a  San, 

The  only  son  of  a  marriage  cannot  succeed  to  an  estate  which  had  been  limited  to 
A.  and  his  heirs  in  tail  male,  **  except  an  eldest  son,"  and  does  not  come  in  under  a 
proviso  giving  the  estate  to  A.  and  **  all  and  every  other  the  sons  of  the  body  of  A^, 
save  and  except  an  eldest  son." 

"  Eldest"  and  "first-born"  to  be  treated  as  synonymous  terms. 

H.  T.,  who  was  possessed  of  an  estate  called  S.,  married,  in  1792,  Elizabeth  C, 
who  was  possessed  of  an  estate  called  B.  They  had  three  children,  H.  M.  T.,  G.  G.  T., 
and  Melesina  T.  On  the  marriage  of  H.  M.  T.  in  1 826  the  estate  of  S.  was  settled  on 
H.  T.  and  Elizabeth  (father  and  mother)  for  life,  with  an  annuity  to  II.  M.  T.,  and 
on  the  death  of  the  father  and  mother  the  estate  of  S.  was  to  go  to  H.  M.  T.  for  life, 
and  then  to  his  sons  in  tail  male,  in  default,  Ac,  to  G.  G.  T.  and  his  sons  in  tail 
male.  On  the  marriage  of  G.  G.  T.  in  1834  the  estate  of  B.  was  settled  on  H.  T.  (the 
father)  for  life,  then  on  Elizabeth  his  wife,  then  on  G.  G.  T.  for  life,  then  to  his  sons 
in  tail  male,  and  in  default,  dice,  to  Melesina  for  life,  then  to  the  use  of  H.  M.  T., 
then  to  the  use  of  the  second  son  of  H.  M.  T.  and  his  heirs  male,  and  in  default,  to 
the  use  of  the  third,  fourth,  fifth,  and  of  **  all  and  every  other  the  son  of  the  body  of 
H.  M.  T.,  save  and  except  an  eldest  son,  severally,  successively,  and  in  remainder  one 
after  another,"  <&c.,  "  the  elder  of  such  son  and  sons,  other  than  an  eldest  son  as  afore- 
said, to  be  preferred,"  <tc.,  **  and  in  default  or  failure,  Ac,  to  the  use  of  Henry  Ara- 
bin,  his  heirs  and  assigns  forever."  And  in  case,  under  the  deed  of.  1826,  any  person 
of  the  issue  of  G.  G.  T.,  other  and  except  a  youngest  or  only  son,  or  the  heir  male 
of  his  body,  should  become  entitled  to  S.,  then  the  use  of  the  estate  of  B.  should 
thereupon  cease,  and  the  lands  of  B.  should  thereupon  go  over  to  the  person  next 
entitled.  H.  M.  T.  had  one  only  son.  G.  G.  T.  had  no  issue.  Melesiua  had  been 
in  possession  of  the  estate  B.,  and  was  dead  : 

JJeld,  that  on  her  death  the  ultimate  remainder  in  the  estate  of  B.  given  to  Henry 
Arabin  took  effect  under  the  words  which  excluded  an  eldest  son  of  H.  M.  T.  holding 
S.,  from  succeeding  to  the  possession  of  B.,  and  that  an  onli/  son  of  H.  M.  T.  had  no 
title  to  B.,  and  was  not  to  be  treated  as  other  than  an  eldest  son  under  the  dauses 
which  gave  B.  to  the  second,  third,  fourth,  fifth)  and  all  and  every  other  son  of  H. 
M.  T.,  save  and  except  an  eldest  son. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls  in  Ireland. 

In  1792  Hugh  Tuite  married  Sarah  Elizabeth  Chenevix. 
635]  *The  settlement  before  marriage,  dated  the  7th  of  No- 
vember, 1792,  recited  that  Miss  Chenevix  was  seised  to  her 
and  her  heirs  of  certain  lands  called  Ballycoramon  and 
Clubbin,  in  the  King's  County ;  and  that  Hugh  Tuite  was  to 
receive  a  certain  sum  of  money,  beside  these  lands,  as  her 
,  marriage  portion ;  that  the  parties  were  then  in  Scotland, 
and  that  the  lands  were  to  be  held  in  trust.  And  Hugh 
Tuite  covenanted  that  he  and  his  intended  wife  would,  after 
the  niarriage,^ettle  the  said  lands,  &c.,  to  the  use  of  the 
said  Sarah  Elizabeth  for  life  for  her  separate  use,  then  to 
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the  use  of  Hugh  Tuite  for  life,  and  after  the  death  of  the 
survivor  to  the  use  of  the  said  Sarah  Elizabeth  and  her  heirs 
forever.  And  Hugh  Tuite  covenanted  that  in  case  he 
should  succeed  to  any  lands,  &c.,  by  the  death  of  his  elder 
brother,  Sir  Henry  Tuite,  without  issue,  he  would  secure, 
out  of  such  lands,  to  the  said  Sarah  Elizabeth  such  jointure 
as  therein  mentionecl.  He  did  succeed  to  a  certain  m^,nor 
(of  considerable  value)  called  the  lands  of  Sonna,  in  the 
county  of  Westmeath,  and  to  other  lands  called  Barne,  in 
the  county  of  Longford.  By  a  deed-poll  of  the  21st  of  Sep- 
tember, 1805,  setting,  forth  these  matters,  it  was  recited  that 
there  were  several  children  issue  of  the  said  marriage,  and 
Hugh  Tuite,  under  powers  which  he  possessed,  and  in  ac- 
cordance with  the  settlement  of  1792,  charged  the  lands  with 
a  jointure  of  £400  a  year  for  his  wife,  and  with  £3,000  for 
the  portions  of  younger  children.  In  Michaelmas  Term  of 
the  same  year  Tuite  and  his  wife  levied  a  fine  in  the  Com- 
mon Pleas  in  Dublin,  sur  conusance  de  droit  come  ceo,  of 
the  lands  of  Ballycommon  and  Clubbin,  to  enure  to  such 
uses  as  Hugh  Tuite  and  his  wife  should  during  their  joint 
lives  by  deed  appoint,  and  in  default  of  such  appointment 
to  the  use  of  the  said  wife  and  her  heirs  forever,  and  by  an 
indenture  of  November,  1805,  the  purposes  thus  declared 
were  carried  into  efifect.  The  children  of  the  maiTiage,  at 
that  time,  were  Hugh  Morgan  Tuite  (the  appellant's  father), 
George  Gustavus  Tuite,  and  Penelope  Melesina  Tuite,  since 
become  Mrs.  Lyons,  but  now  dead. 

In  February,  1826,  H.  Morgan  Tuite  married  Mary  O'Con- 
nor, and  by  a  settlement  then  made,  to  which  Hugh  Tuite 
(the  father)  of  the  first  part,  H.  Morgan  Tuite  of  the  second 
part,  Mary  O'Connor  of  the  third  part,  Gustavus  Rochfort  of 
the  fourtn  part,  *Henry  William  Arabin  of  the  fifth  [636 
part,  and  Sir  John  Burke  and  William  Arabin  of  the  sixth 
part,  were  parties,  reciting  the  deed  of  September,  1805,  and 
the  other  matters,  Hugh  T.  and  H.  Morgan  Tuite,  in  considera- 
tion of  the  marriage,  limited  the  Sonna  estate  to  Rochfort  and 
his  heirs  to  the  use  that  H.  Morgan  Tuite  should  receive, 
during  the  joint  lives  of  himself  and  his  father,  £600  a  year, 
and  subject  thereto  to  the  use  of  H.  Morgan  Tuite  for  life, 
and  after  the  decease  of  H.  Morgan  Tuite  (subject  and 
charged  as  aforesaid)  ''to  the  use  of  the  first  or  only  son  of 
the  said  H.  Morgan  Tuite  and  Mary  O'Connor,  and  the  heirs 
male  of  the  body  of  such  first  or  only  son  lawfully  issuing, 
and  in  default  of  issue  male  of  a  first  or  only  son,  to  tlie 
use  of  the  second  and  all  and  every  other  son  of  the  said  H. 
Moi^gan  Tuite  and  Mary  O'Connor,  severally  and  succes- 
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sively,  and  the  heirs  male  of  their  respective  bodies,"  and  in 
default,  &c.,  to  the  sons  of  H.  Morgan  Tuite  in  like  manner, 
and  in  default  of  such  issue  male,  &c.,  "to  the  nse  ot  the 
said  George  Gnstavns  Tuite,  second  son  of  the  said  Hugh 
Tuite,  for  life,  with  remainder  to  the  use  of  the  firat  and 
every  othei  son  of  the  body  of  the  said  George  Gustavus 
Tuite,  severally  and  successively,  au.d  the  heirs  male  of 
their  respective  bodies." 

There  were  two  children  bom  of  the  marriage  of  H.  Mor- 
gan Tuite  and  Mary  O'Connor,  the  present  appellant  and  a 
daughter. 

By  an  indentare  of  settlement  of  the  30th  of  December, 
183^  made  between  Hugh  Tuite  and  Sarah  Elizabeth,  his 
wife,  of  the  first  part,  George  Gustavus  Tuite  of  the  second 
part,  H.  W.  Arabin  of  the  third  part,  H.  Morgan  Tuite  and 
Colonel  Thomas  Wood  of  the  fourth  part,  after  reciting  th« 
indenture  of  November,  1805,  and  the  limitation  therem  of 
the  lands  of  Ballycommon  and  Clubbin,  and  that  a  marriage 
was  intended  shortly  to  be  had  between  George  Gustavus 
Tuite  and  Dorothea  Wood,  it  was  agreed  to  appoint  and 
assure  the  said  lands  of  Ballycommon  and  Clubbin  to  H. 
W.  Arabin  and  his  heirs  to  the  nse  of  Hugh  Tuite  for  life, 
then  to  his  wife  Sarah  Elizabeth  for  life,  and  after  her  death 
to  the  use  of  George  Gustavus  Tuite  for  life,  &c.,  and  then  to 
the  sons  of  George  Gustavus  Tuite  in  atrict  settlement,  and 
in  default  to  Penelope  Melesina  Tuite  for  life,  and  after  her 
death,  to  the  use  of  H,  Morgan  Tuite  for  life,  "remainder 
637]  to  the  use  of  the  aecond  son  *of  H.  Morgan  Tuite  and 
the  heirs  male  of  hig  body,"  and  in  like  manner  to  the  third, 
fourth,  fifth,  and  every  other  son  of  H.  Morgan  Tuite,  save 
and  except  an  eldest  son,  severally  and  successively  in  re- 
mainder, one  after  another,  in  seniority  of  age  and  priority 
of  birth,  and  of  the  heirs  male  of  their  respective  bodies, 
the  elder  of  such  son  and  sons,  other  than  an  eldest  son  as 
aforesaid  and  the  heirs  of  his  body,  to  be  preferred  and 
take  before  the  younger  of  such  sons,  and  in  default  or 
failure  of  such  issue  to  the  use  of  Henry  Arabin,  his  heirs 
and  assigns  forever."  And  it  was  provided  that  in  case 
under  tlie  limitations  contained  in  the  indenture  of  Feb- 
ruary, 1826,  being  the  settlement  made  on  the  marriage  of 
H.  Morgan  Tuite  and  Mary  O'Connor,  any  persons  being 
issue  male  of  George  Gustavus  Tuite,  "other  than  or  except  a 
youngest  or  an  only  son,  should  become  entitled  in  posses- 
sion to  the  manor  and  lands  of  Sonna,  the  use  and  estate  now 
is  indenture)  limited  to  the  person  so  becoming  enti- 
I  Sonua,  and  the  lauds  comprised  in  the  indenture  of 


VoL  VII.]  ENGLISH  AND  IRISH  APPEALS.  29 

Tuite  V.  Bermingham.  1876 

February,  1826,  should  cease  and  become  void,  and  the 
lands  by  this  present  indenture  limited*  should  go  over  to 
the  use  of  the  person  who,  by  virtue  of  the  limitations  here- 
in contained,  would  be  next  entitled  in  remainder  expectant 
on  the  failure  of  issue  male  of  the  person  so  becoming  enti- 
tled to  the  Sonna  estate,  as  if  such  person  was  dead  without 
issue  male." 

There  was  no  issue  male  of  the  marriage  of  George  Gus- 
tavus  Tuite  and  Dorothea  Wood. 

Mrs.  Sarah  Elizabeth  (Chenevix)  Tuite  died  in  the  lifetime 
of  her  husband.  He  died  in  1843.  On  the  death  of  George 
Gastavus  Tuite,  without  issue,^  Penelope  Melesina  (Mrs. 
Lyons)  entered  into  possession  of  Ballycommon  and  Club- 
bin,  as  tenant  for  life  under  the  indenture  of  December, 
1834.  She  died  in  1855,  and  H.  Morgan  Tuite  then  entered 
into  possession  of  these  lands  as  tenant  for  life  under  that 
indenture. 

By  a  lease,  bearing  date  in  1867,  he  demised  these  lands 
to  Mr.  Bermingham.  H.  Morgan  Tuite  died  in  August, 
1868,  and  thereupon  the  appellant,  his  only  son,  claimed 
possession  of  the  lands.  The  neirs  of  Henry  Arabin  claimed 
m  Opposition  to  him,  insisting  that  in  the  events  that  had 
happened  the  lands  of  Baflycommon  and  Clubbin  had 
passed  to  the  heirs  of  Henry  Arabin  under  the  provisions 
of  the  deed  of  1834.  Actions  for  rent  were  brought  by 
*both  sets  of  claimants  against  Mr.  Bermingham,  [638 
who  took  on  himself  to  defend  the  action  brought  by  the 
heirs  of  Arabin.  A  verdict  was  given  against  him,  and  he 
then  filed  a  bill  of  interpleader,  and  an  injunction  was 
granted  restraining  both  sets  of  plaintiffs  from  farther  pro- 
ceedings. The  case  having  thus  been  brought  into  the 
Court  of  Chancery,  it  was  heard  before  the  Master  of  the 
Kolls  who,  on  the  22d  of  November,  1872,  made  a  decree  in 
favor  of  the  heirs  of  Henry  AiubinC).  This  appeal  was 
then  brought. 

Mr.  C.  Andrews,  Q.C.  (of  the  Irish  bar),  and  Mr.  Fry^ 
Q.C.,  for  the  appellant :  It  cannot  be  supposed  that  it  was 
the  intention  of  the  parties  to  this  settlement  to  exclude 
from  the  enjoyment  of  one  of  their  estates  a  descendant  of 
their  marriage,  a  child  of  their  own  blood.  All  that  was 
intended  was,  that  if  there  was  an  eldest  son  who  was  pos- 
sessed of  the  Sonna  estate,  and  another  son  who  could  re- 
ceive no  benefit  from  it,  both  estates  should  not  be  combined 
in  the  possession  of  the  eldest  son,  but  that  the  younger 
son  should  be  provided  for  by  becoming  entitled  to  the 

(>)  Ir.  Rep.,  7  Eq.,  221. 
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Ballycommon  estate.  It  was  not  foreseen  that  there  might 
be  no  child  of  the  marriage  of  George  Gr.  Tuite,  and  that 
there  might  be  but  one,  an  only  son  of  the  marriage  of  H. 
Morgan  Tuite,  capslble  of  taking  the  family  estates ;  and 
therefore  there  was  no  intention  shown,  that,  if  such  an 
event  should  happen,  the  Ballycommon  estate  was  to  go 
over  to  a  stranger.  In  truth,  "eldest,"  so  far  from  being 
here  synonymous  with  ''only,"  was  really  distinguished 
from  and  opposed  to  it,  as  the  phrase  "other  than  an  eldest 
son"  plainly  indicated. 

It  was  clear,  from  the  language  of  the  deeds  as  well  as 
from  the  proper  grammatical  construction  of  the  particular 
words  here  used,  that  "  eldest"  son  meant,  and  was  restricted 
to  mean,  a  son  who  had  younger  brothers  living.  He  could 
not  be  an  eldest  son  if  he  was  an  only  son,  for  "eldest" 
was  a  word  of  relation  and  comparison ;  nor  could  he  be  a 
"first-born"  son  if  there  never  was  a  second ;  and  if  there 
was  no  other  who  stood  in  brotherly  relationship  to  him,  or 
who  in  comparison  with  him  was  younger  than  he,  neither 
word  could  be  properly  applicable.  And  this  gave  double 
639]  force  to  *the  distinction  taken  by  the  use  of  the  words 
"other  than  an  eldest  son,"  it  being  the  intention  of  the 
parties  to  the  settlement  that  any  son  other  than  an  eldest 
son,  who  must  be  a  son  with  younger  brothers,  should  suc- 
ceed to  the  estate. 

The  principle  to  be  extracted  from  the  cases  did  not  war- 
rant the  decision  of  the  court  below.  In  ColUngwood  v. 
StanJiope  (*),  Lord  Westbury  described  a  shifting  clause  of 
this  sort  as  one  where  it  was  the  "great  object  of  parties,  in 
making  provision  for  children,  that  no  one  should  obtain  a 
double  portion  at  the  expense  of  another."  That  was  a 
correct  description,  and  it  excluded  this  case  from  being 
treated  as  one  where  there  was  a  rivalry  between  two  chil- 
dren, for  no  child  would  here  be  doubly  benefited  at  the  ex- 
pense of  another,  since  there  was  only  one  who  could  take, 
namely,  the  present  appellant.  The  principle  of  construc- 
tion was  therefore  in  his  favor.  In  Langston  v.  Lang- 
ston{*)j  an  eldest  son  was  allowed  to  take  under  worAs 
which  described,  as  here,  the  second,  third,  fourth,  and 
every  "  other  son  "  and  sons.  Wilbraham  v.  Scarisbi^ick  (*) 
established  that  a  word  of  description,  as  used  here,  is  to  be 
construed  by  reference  to  the  intention  of  the  parties  ;  and 
there  can  be  no  doubt  here  that  by  the  use  of  the  word 

0)  Law  Rep.,  4  H.  L.,  48-57.  O  1  H.  L.  C,  167. 

C)  2  CL  A  F.,  194. 
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"eldest"  there  was  no  intention  to  exclude  an  only  son. 
Such  a  thought  never  entered  the  minds  of  the  parties.  In 
In  re  Blokes  Estate (^)  there  was  a  marriage  settlement  bv 
which  lands  were  limit-ed  to  the  first  son  oi  C.  B.,  by  J.  P. 
his  intended  wife,  and  the  heirs  male  of  the  body  of  such 
son,  with  remainder  to  the  second,  third,  fourth,  fifth,  and 
all  and  every  other  the  sons  of  C.  B.,  severally  and  succes- 
sively, one  after  another,  in  seniority  of  age  and  priority  of 
birth,  in  tail  male.  There  was  no  child  by  the  first  wife. 
On  her  death  C.  B.  manied  again,  and  had  two  sons.  There 
it  was  held,  on  appeal,  confirming  the  decision  of  the 
Landed  Estates  Court,  that  the  eldest  son  of  C.  B.  by  his 
second  marriage  was  entitled  to  the  lands  as  tenant  in  tail 
in  preference  to  the  second  son  of  such  marriage.  [Lord 
O'Hagan  :  In  that  case  there  was  a  specific  exception  as  to 
the  first  son  by  J.  P.,  but  there  was  no  *exception  [640 
whatever  aa  to  the  first  son  of  a  second  wife.]  Here  there 
was  no  son  but  of  the  first  marriage ;  but  in  the  word 
"eldest"  there  was  an  exception  as  to  one  son  of  that  mar- 
riage. The  appellant  does  not  come  within  that  exception, 
for  he  is  an  only  son  ;  and  the  exception  was  only  meant  to 
apply  to  an  eldest  son  properly  so  called  ;  that  is,  to  a  son 
who  had  younger  brothers.  And  in  Driver  v.  Frank  (^) 
there  was  a  devise  to  B.  F.  for  life,  remainder  to  the  second, 
third,  fourth,  and  all  and  every  other  the  sons  of  B.  P., 
except  the  first  or  eldest  son,  successively  in  tail  male,  with 
a  remainder  over  to  P.  S.  B.  P.  had  no  issue  at  the  death 
of  the  testatrix.  He  had  afterwards  four  sons,  all  of  whom, 
except  the  fourth,  died  in  his  lifetime  without  issue.  It 
was  held  that  the  remainder  over  was  only  contingent  till 
B.  P.  had  two  sons  living,  and  not  until  his  death ;  and 
that  as  soon  as  he  had  two  sons  alive  it  became  vested,  and 
not  liable  to  be  divested  by  any  subsequent  change  in  the 
family  of  B.  P.,  and  therefore  that  B.  F.'s  fourth  son  was 
entitled  under  the  devise.  That  fourth  son,  by  the  events 
which  happened,  had  become  the  only  son,  and  therefore, 
though  in  common  parlance  he  might  have  also  been 
called  the  eldest  son,  his  character  as  an  only  son,  and  not 
as  an  eldest  son,  was  recognized,  and  he  succeeded  to  the 
estate. 

The  sentence  which  gave  Ballycommon  to  the  use  of  the 
second  and  "every  other  son  of  the  said  H.  Morgan  Tuite" 
cannot  be  treated  as  without  any  meaning.  An  eldest  son, 
that  is  a  son  with  younger  brothers,  was  excluded  ;  but  if 

(')  In  the  Court  of  Chancery  in  Ireland.        («)  8  Maul,  ck  Sel,  25 ;  2  B.  Moore,  519 ; 
19  W.  K,  765.  8  Taunt.,  468. 
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there  was  no  such  person,  if  the  relation  of  elder  and 
yonnger  did  not  exist,  then  any  "other  son,"  which  would 
certainly  include  an  only  son,  might  take.  This  construc- 
tion of  the  words  was  not  only  warranted  in  itself,  but,  on 
reference  to  the  clanse.as  to  the  sons  of  George  Gustavus 
Tuite,  it  could  hardly  be  doubted  to  have  been  the  meaning 
of  the  parties.  P'or  in  that  clause,  which  equally  excluded 
an  eldest  son,  it  was  provided  that  a  youngest,  or  "an  only 
son"  of  George  Gustavus  Tuite  might  hold  Sonna  without 
the  shifting  clause  having  effect  as  to  Ballycommon.  So 
that  it  was  clearly  contemplated  that  a  case  might  arise  in 
which,  there  being  but  an  only  son  of  the  Tuite  family,  he 
might  hold  both  estates  together. 

641)  *Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Howard  El- 
pliinstone,  for  the  respondents,  were  not  called  on.         ' 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  after 
the  full  opportunity  your  Lordships  have  had  of  consider- 
ing the  very  short  and  narrow  question  which  is  presented 
for  our  consideration  in  this  appeal,  I  think  your  Lordships 
can  have  no  hesitation  as  to  arriving  at  the  conclusion  that 
the  decision  of  the  court  below  is  completely  correct,  and 
ought  to  be  affirmed. 

The  question  lies  entirely  within  the  form  of  one  not  very 
lengthy  sentence,  and  upon  the  construction  of  that  sentence 
must  be  solved.  The  sentence  to  which  I  refer  is  that  which 
limits  the  devolution  and  deatination  of  the  estate  of  Bally- 
common within  the  famOy  of  Hugh  Morgan  Tuite.  Your 
Ijordships  will  bear  in  mind  that  Mr.  and  Mrs.  Tuite,  who 
are  termed  the  parents,  that  is  to  say,  Hugh  Tuite  and  Sarah 
Elizabeth  his  wife,  had  two  estates,  the  one  called  Sonna  and 
the  other  Ballycommon.  When  I  say  they  had  these  two 
estates,  I  ought,  more  accurately,  to  explain  that  Hugh 
Tuite,  the  father,  had  the  estate  of  Sonna,  the  hereditary 
estate  of  the  Tuite  family,  and  that  Sarah  Elizabeth,  his 
wife,  either  had,  or  had  the  means  of  appointing  to,  and  dis- 
posing of,  another  which  belonged  to  her  and  her  fa,mily, 
the  estate  of  Ballycommon.  Hugh  Tuite  and  Sarah  Eliza- 
beth his  wife  had  two  sons,  the  elder  son,  Hugh  Morgan 
Tuite,  and  the  second,  George  Gustavus  Tuite.  Hugh 
Morgan  Tuite  was  married  in  the  year  1896,  and  iipon  his 
■iage  the  family  estate  of  Sonna  was  settled.  Tlie  man- 
n  which  it  was  settled  was  this :  it  was  limited  after  the 
ests  of  the  parents  to  Hugh  Morgan  Tuite  for  his  life, 
to  his  first  and  other  sons  m  tail. 

en,  ray  Iiords,  in  the  year  1834  George  Gustavus  Tuite 
married  ;  and  it  is  the  settlement  upon  his  marriage 
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which  raises  the  present  question.  By  that  settlement  the 
estate  of  Ballycommon  was  settled,  and  it  was  settled  again, 
after  interests  given  to  the  parents,  to  George  Gustavns 
Tuite  for  his  life,  and  then  to  his  first  and  other  sons,  pro- 
viding for  them ;  but  in  the  event  of  his  issue  failing  the 
second  estate,  that  is  what  I  might  term  the  maternal  estate 
of  Ballycommon,  was  limited  to  go  over  in  a  *certain  [642 
manner  to  Hugh  Morgan  Tuite  and  his  issue.  It  was  to  go 
to  Hugh  Morgan  l\iite  for  his  life,  and  in  Hugh  Morgan 
Tuite  both  the  estates  might,  and  were  intended  to,  coalesce. 
But  after  his  death  the  maternal  estate  of  Ballycommon  was 
to  be  separated  from  the  destination  of  the. estate  of  Sonna, 
so  that,  if  it. could  be  done,  a  second  family  might  be  created 
to  hold  the  second  estate.  The  way  in  which  it  was  done 
was  by  the  sentence  which  I  began  by  referring  to,  namely, 
"from  and  after  the  decease  of  the  said  Hugh  Morgan  Tuite 
to  the  use  of  the  second*  son  of  the  body  of  the  said  Hugh 
Morgan  Tuite  lawfully  begotten,  and  oi  the  heirs  male  of 
the  body  of  such  second  son  lawfully  issuing,  and  for  de- 
fault of  such  issue  male  of  such  second  son,  to  the  use  of 
the  third,  fourth,  fifth,  and  of  all  and  every  other  the  son 
and  sons  of  the  body  of  the  said  Hugh  Morgan  Tuite  law- 
fully to  be  begotten,  save  and  except  an  eldest  son,  sever- 
ally, successively,  and  in  remainder  one  after  another  as 
they  and  every  of  them  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  "several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  sons  and 
son  lawfully  issuing,  the  elder  of  such  son  and  sons,  other 
than  an  eldest  son  as  aforesaid,  and  the  heirs  male  of  his 
body  issuing  being  always  to  be  preferred,  and  to  take  be- 
fore the  younger  of  such  son  and  sons,  and  the  heirs  male 
of  his  and  their  body  and  bodies,  and  in  default  or  failure 
of  such  issue  to  the  use  of  Henry  Arabin,"  "in  the  county 
of  Meath,  esquire,  his  heirs  and  assigns  forever."  What 
the  precise  relationship  of  Henry  Arabin  to  the  mother  was, 
we  are  not  informed,  but  we  are  informed  that  he  stood  in 
some  relationship  towards  her. 

Now,  my  Lords,  putting  aside  for  a  moment  the  little 
clause  containing  the  words  "save  and  except  an  eldest 
son,"  upon  which  so  much  argument  has  turned,  your 
Lordships,  I  think,  will  be  of  opinion  that  if  any  person 
had  read  this  clause  without  tjiose  words  he  would  not  have 
hesitated  to  say  that  the  intention  of  those  who  framed  this 
deed  was  this:  to  take  the  second  son  of  Hugh  Morgan 
Tuite,  and  to  commence  with  him  as  the  head  of  a  series  of 
limitations  running  on  downwards  from  the  second  son  as 
14  ExG.  Rep.  5 


34  ENGLISH  AND  IRISH  APPEALS.  [L.  B. 

187a  Tuite  v.  Berniin^iam. 

the  head,  that  ia  to  say,  the  second  son  first,  then  the  third 
son,  then  tlie  fourth  son,  then  the  fifth  son  ;  and  then  having 
arrived  at  the  fifth,  the  author  of  tlie  deed  bearing  in  mind 
643]  that  there  might  be  six,  and  *that,  if  six,  there  might 
also  be  twelve  sons,  intended  in  a  compendious  way  to 
describe  all  the  sons  that  might  come  after  the  fifth  by  tlie 
words  "all  and  every  other  the  son  and  sons  of  the  body  of 
the  said  Hugh  Morgan  Tuite  lawfully  to  be  begotten."  But 
having  osea  those  words  "  all  and  everv  other  "  he  appears 
to  have  thought  that  those  words  might  not  of  themselves 
have  been  sufficient  to  indicate  that  from  the  fifth  down- 
wards they  were  to  take  in  the  order  in  which  they  came 
into  the  world,  tlie  sixth,  the  seventh,  and  so  on  ;  and  there- 
fore he  appended  this  general  statement,  that  the  elder  of 
such  son  and  sons  and  the  heirs  male  of  his.  body  should 
always  be  preferred  and  take  before  the  younger. 

And,  my  I^ords,  there  is  not  the  slightest  doubt  that  in 
the  early  history  of  conveyancing  this  was  the  meaning  of  . 
a  clause  of  this  kind.    It  was,  I  repeat,  a  compendious  mode 
adopted  by  conveyancers  to  denote  the  succession  of  a  num- 
ber of  sons,  in  place  of  specifying  each  by  name,  indicating, 
however,  that  tney  sliould  all  take  in  the  order,  as  I  have 
said  before,  in  which  they  came  into  the  world.     But,  then, 
it  was  found  out  in  process  of  lime,  and  perhaps  in  conse- 
quence of  some  decisions  which  took  place,  that  the  gen- 
erality of  the  words  "  all  and  every  other  sons,"  where  you 
commenced,  as  here,  in  the  middle  of  a  family,  or  not  from 
the  eldest  son,  might,  from  the  efiEect  of  the  words,  result  in 
including  some  elder  son  whom  yon  had  in  the  first  instance 
passed  over  ;   and  therefore  in  a  clause  like  this,  where  the 
eldest  son  had  been  passed  over,  it  became  necessary  to 
notice  that  fact  in  forming  the  cla^  or  in  speaking  in  gen- 
eral words  of  the  members  of  a  class  who  were  to  succeed. 
It  became  necessary  to  put  in  an  exception  in  order  to 
negative  any  intention  of  returning  or  going  back  upon  a 
son  who  had  in  the  first  instance  been  excluded.    And  there 
is  no  doubt  that  it  is  for  that  reason  that  having  mentioned 
"the  third,  fourth,  fifth,  and  of  all  and  every  other  the  sou 
"     ons  of  the  body  of  the  said  Hugh  Morgan  Tuite  law- 
to  be  begotten,"  the  words  were  added,  "  save  and 
t  an  eldest  son,"  indicating  that  under  the  general 
ption  of  "all  and  every  other  sons,"  there  was  no  in- 
n  of  going  back  upon  that  son  who  had  in  the  first  in- 
I  been  passed  over,  and  giving  the  estate  to  him. 

*But,  my  Lords,  what  was  the  son  who  had  been 
I  over?    It  is  quite  true  that  if  there  were  several 
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sons,  lie  would  be  called,  as  among  those,  the  eldest ;  but 
he  was  not  only  the  eldest,  he  was  also  of  necessity  the 
first-born.  Now  it  is  by  no  means  an  uncommon  use  of 
language,  even  with  regard  to  the  term  "eldest  son,"  where 
there  is  only  one,  to  speak  of  the  first-born  as  the  ''eldest," 
and  that  for  this  reason.  In  speaking  of  those  who  may 
become  a  class,  as  to  whom  there  is  an  expectation  that 
there  naturally  will  be  more  than  one,  an  expectation 
always  entertained  at  the  time  of  a  marriage  settlement  like 
the  pr^ent,  it  is  not  only  not  an  uncommon  use,  but  the 
natural  and  ordinary  use,  of  language  to  speak  of  the  one 
(of  that  which  is  expected  to  be  a  class)  who  first  comes 
into  the  world  as  being  the  fii*st-bom  or  the  eldest,  even  at 
a  time  when  no  others  have  been  added  to  the  class.  It  is 
obvious  to  my  mind  that  it  was  in  this  ordinary  and  natural 
use  of  this  well-known  term  that  the  phrase  which  I  have 
read  was  inserted,  namely,  "save  and  except  an  eldest 
•  son,"  that  is  to  say,  save  and  except  a  first-born  son.  The 
meaning  of  the  settlors  of  the  Bally  common  estate  was: 
We  have  no  intention  of  giving  this  estate  of  Ballycommon 
to  the  first-born  son,  to  him  who  has  the  hereditary  estate 
of  Sonna,  the  paternal  estate  of  the  family.  We  mean  to 
start  with  the  second  son,  and  go  down  from  him  to  any 
younger  sons  there  may  be  of  the  family. 

My  Lords,  the  whole  argument  of  the  appellant  seems  to 
me  to  have  rested  upon  an  assumption  which  I  must  say  we 
have  no  right  to  drq.w  from  this  deed.  The  argument  starts 
with  the  assumption  that  there  never  was,  and  there  never 
could  have  been,  an  intention  on  the  part  of  the  settlors  of 
this  Ballycommon  estate  to  make  it  pass  over  to  Henry 
Arabin  as  long  as  there  was  any  issue  of  Hugh  Morgan 
Tuite  alive.  My  Lords,  I  find  no  expression  of  intention  as 
to  that  matter  in  the  deed,  except  in  this  very  clause,  which 
is  the  clause  under  construction.  It  is  in  this  very  clause 
that  the  expression  must  be  found  which  indicates  it,  if  it 
is  to  be  found  at  all,  for  it  is  not  to  be  found  certainly  in 
any  other  part  of  the  deed.  I  cannot  think,  however,  that 
the  shifting  clause  has  any  bearing  upon  this  question.  It 
might  very  well  be  that  with  regard  to  the  maternal  estate, 
the  value  of  *which  we  do  not  know,  the  parents  were  [645 
well  content  that  if  Sonna  came  to  an  only  son  holding  the 
Ballycommon  estate,  there  it  should  stay,  and  the  two 
estates  should  be  united  in  that  son  holding  the  Ballycom- 
mon estate ;  but  that  the  same  parents  might  well  wish, 
and  especially  the  mother  might  desire,  that  as  long  as  the 
Sonna  family  estates  were  in  existence,  and  were  held  by  a 
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6on  or  by  isaue  of  Hugh  Morgan  Tuite,  then  if  their  object 
of  establishing  the  second  family  could  not  be  accomplished, 
that  Ballycommon  estate  should  go  over  to  Henry  Arabin, 
rather  than  that  it  should  be  consolidated  with  the  Sonna 
estate  in  the  issue  of  Hugh  Morgan  Tnite. 

My  Lords,  we  cannot  speculate  upon  whether  that  would 
or  would  not  have  been  the  intention  of  the  mother.  It 
may  well  have  been  her  intention.  There  is  no  improb- 
ability in  it.  I  cannot  at  all  draw  from  any  part  of  the 
deed  the  conclusion  that  that  may  not  very  well  have  been 
her  intention.  Therefore,  we  are  driven  to  consider  the 
clause  according  to  the  natural  meaning  of  the  words  with- 
out any  inference  of  intention  to  be  raised  against  that 
natural  meaning  from  other  parts  of  the  deed.  My  Lords, 
according  to  the  natural  and  ordinary  meaning  of  the 
words,  it  appears  to  me  that  the  limitation  to  a  son  of 
Hugh  Morgan  Tuite  expressly  excludes  his  first-bom  son, 
whether  the  tirst-bom  was  the  eldest  among  several  brothers, 
or  whether  he  was  the  only  son  of  that  family. 

My  Lords,  I  therefore  move  your  Lordships  that  this  ap- 
peal should  be  dismissed  with  costs. 

IjOBD  Chelmsford  :  My  Lords,  I  entirely  agree  with  my 
noble  and  learned  friend. 

In  construing  the  clause  of  the  deed  in  question  we  can- 
not resort  to  conjecture.  If  we  were  at  liberty  to  do  so 
there  misht  perhaps  be  a  difficulty  in  conjecturing  what  is 
likely  to  nave  been  the  intention  of  the  parties  to  the  deed. 
But  the  intention  is  to  be  collected  only  from  the  expression 
of  it  in  the  deed  itself  ;  and  founding  my  opinion  on  the 
words  used,  and  taking  them  in  their  pl^in  and  obvious 
sense,  I  think  that  a  flrst-bom  son,  who  in  the  event  became 
an  only  son,  is  clearly  excluded  from  taking  under  the 
limitations  of  the  lands  of  Ballycommon. 
646]  *LoRD  Hatherlet  ;  My  Lords,  I  am  of  the  same 
opinion.  This  case  has  undoubtedly  been  very  ably  ai^jaed ; 
but  the  great  difficulty,  as  it  appears  to  me,  in  which  the  ap- 
pellants are  placed  is  this  :  that  they  cannot  find  any  gift 
whatever  to  the  eldest  son,  except  in  that  clause  which 
speaks  of  "all  and  every  other  the  son  and  sons." 

'"*"3re  is  a  distinct  gift  to  the  second  son  of  Hugh  Morgan 
,  and  to  the  heirs  male  of  that  second  son  lawfully 
ig ;  then,  in  default  of  the  second  son,  to  the  third 
in  default  of  the  third  son,  to  the  fourth  son  ;  and, 
fault  of  the  fourth  son  to  the  fifth  son,"  "and  all  and 
other  the  son  and  sons  of  the  body  of  the  said  Hugh 
an  Tuite."    There,  the  appellant  says,  I  bring  my  case 
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within  the  principle  laid  down  in  Langston  v.  Langston  (*) ; 
the  only  son  of  Hugh  Morgan  Tuite  is  not  the  *' eldest :" 
plainly,  he  is  not  the  second,  nor  the  third,  nor  the  fourth, 
nor  the  fifth,  but  he  is  "another"  son.  But  then  the  difiB- 
culty  is  this :  you  have  here  that  which  you  had  not  in 
Langston  v.  Langstoni^).  In  that  case  you  had  simply  the 
words  "all  and  every  other  the  son  and  sons."  Here  you 
find  also  the  words,  '*  save  and  except  an  eldest  son."  It 
appears  to  me  to  be  clear  that  the  whole  line  of  limitations, 
commencmg  with  the  second  son,  and  going  on  to  the  third, 
fourth,  and  fifth,  and  only  then  bringing  in  the  other  sons, 
and  excluding  the  eldest  son,  prevents  the  application  of 
the  principle  adopted  in  Langston  v.  Langston  (*).  It  pre- 
cludes you  from  saying  that  under  the  description  of  "other 
sons"  you  can  take  one  son  out  of  the  order  in  which 
the  others  have  been  following,  namely,  a  first-born  or  an 
only  son,  where  you  have  sucn  words  as  you  have  in  this 
limitation,  namely,  "of  all  and  every  other  the  son  and 
sons,"  followed  by  "save  and  except  an  eldest  son." 

It  is  clear  to  me  that  there  is  an  intention  that  one  son 
(the  eldest)  should  be  always  excepted.  It  so  happens  that, 
as  events  have  occurred,  the  eldest  son  is  now  the  only  son 
of  the  marriage.  But  in  all  these  settlements  the  contem- 
plation of  the  parties  in  using  the  expression  "eldest  son," 
18  that  there  will  be,  after  the  first-bom,  a  succession  of  sons. 
That  succession  is  provided  for  here,  and  although  it  may 
be  that  in  a  case  where  the  succession  *becomes  some-  [644 
what  irregular,  you  find  a  possibility  of  admitting  under 
the  term  "other  sons"  one  who  has  not  been  included  in 
the  previous  class,  yet  it  seems  to  me  to  be  impossible  to  do 
that  where  the  limitation  commences  with  a  clear  exclusion 
of  the  first-bom  child.  In  reading  this  settlement  I  think  it 
is  clear  that  you  must  construe  the  word  "eldest"  as  mean- 
ing **  first-born."  You  find  the  exception  of  the  eldest  son  oc- 
curring first  in  the  first  gift ;  you  find  that  exception  repeated 
in  the  gift  over  after  the  fourth  and  fifth  sons  to  other  sons. 
Then  finding  the  exception  made  in  the  first  instance,  and 
finding  it  again  repeated  in  the  gift  over  after  the  fourth 
and  fifth  and  other  sons,  you  have  no  possibility  of  adopt- 
ing the  .conclusion  which  was  adopted  m  the  case  of  Lang- 
ston V.  Langston{^\  which  let  in  the  intention  of  the 
parties  by  means  of  which  the  court  was  enabled  in  that 
case  fortunately  ^I  say  fortunately,  because  it  there  hap- 
pened that  the  difficulty  arose  entirely  from  a  mere  omis- 

« 

(')  2  Cl.  A  P.,  194. 


38  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1876  Tuil«  V.  Bermingham, 

sion)  to  let  in  a  son  who  on  the  face  of  the  deed  seemed  to 

be  excluded. 
I  do  not  think  there  18  any  case  here  of  this  being  in  itself 

a  capricious  limitation.     There  is  nothing  at  all  upon  the 

face  of  the  instrument  which  leads  to  that  conclusion,  nor, 
i,  have  we  any  right  to  conjecture  from  anything  exist- 
ehars  this  clause,  in  the  oniinary  arrangements  of  the 
■•}  estates  that  that  waa  the  case.  Here  waa  the  eldest 
'.  Hugh  Morgan  Tuite,  and  the  only  son,  as  it  happens, 
L  be  the  "eldest  son"  in  the  sense  in  which  those 
\  are  usually  intended  to  be  construed  in  documents 
8  description.  You  find  that  the  deeds  of  settlement 
y  one  estate  limited,  in  the  first  instance,  to  the  eldest 
.nd  a  second  estate  limited  to  the  second  son.  You 
hat  in  this  shifting  clause  the  first-born  son  of  Hugh 
m  Tuite  must  absolutely  take  the  paternal  estate  ;  the 
ra  wished,  apparently,  that  there  should  be  a  shifting 
ese  estates ;  and  although  in  a  subsequent  proviso 
provide  that  the  shifting  shall  not  take  place  with  re- 
to  an  only  chUd  of  the  second  son,  if  we  may  at  all 
Jture  from  that  circumstance  alone,  there  was  not  the 
reason  for  a  similar  provision  with  regard  to  one  who 
I  have  the  paternal  estates.  There  may  have  been  rea- 
sons which  would  induce  them  to  say  that  rather  *thau 
he  eldest  son  of  Hugh  Morgan  Tuite  should  have  had 
family  both  the  estates  of  the  husband  and  the  wife, 
ife's  estate  should  go  back  to  her  family. 
>n  the  face  of  this  mstrument,  there  appears  to  me  to 
thing  which  would  justify  our  arriving  at  a  conclusion 
different  from  that  which  is  expressed  in  these  words. 
eords  themselves  seem  to  me  far  too  clear  in  their  ex- 
on  to  enable  us  to  override  them  by  considerations 
13  those  which  were  very  ably  brought  forward  by  tbo 
id  counsel.  For  these  reasons,  my  Lords,  I  concur  in 
idgment  which  has  been  proposed  by  the  Lord  Chan- 

tD  O'Hagan:  My  Lords,  I  should  have  been  content 
y  to  express  my  concurrence  with  the  noble  and 
fd  Lords  who  have  preceded  me  in  holding  the  de- 

of  the  court  below  to  be  very  clearly  right,  notwith- 
ing  the  very  able  and  ingenious  argument  wliich  we 
heard,  but  that  I  wish  to  indicate  in  a  few  words  the 
ds  on  which  I  think  that  the  judgment  in  In  re 
:(')  so  much  relied  on  for  the  appellant,  and  to  which 

myself  a  party,  is  perfectly  consistent  with  this  de- 

(')  m  Wuekly  RciJ.,  7il5. 
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cision  and  its  affirmation  by  your  Lordships.  Of  course, 
even  if  it  were  otherwise,  the  House  is  in  no  way  bound  by 
it ;  and  it  is  generally  vain  to  apply  to  the  phraseology  of 
one  instrument  a  ruling  as  to  the  phraseology  of  another 
with  which  it  is  not  absolutely  identical. 

The  distinction  in  the  case  before  us  seems  to  me  clear 
alike  in  the  terms  and  the  substance  of  the  provisions  dealt 
with  in  In  re  Blake^  and  those  to  be  dealt  with  here.  Here 
we  have  the  words  "save  and  except  an  eldest  son,"  which 
were  wanting  there,  and  essentially  distinguish  the  settle- 
ments on  the  very  point  in  controversy  ;  and  then  the  word 
*' other,"  on  which  so  much  stress  was  laid  in  argument, 
became  applicable  to  the  eldest  son  of  a  second  marriage  as 
well  as  to  the  other  sons,  because,  although  the  first  son  of 
Charles  Blake  by  Elizabeth  Patten  had  been  mentioned  be- 
fore, the  first  son  by  a  second  wife  had  not  been  mentioned 
at  all,  and  there  was  no  ground  in  reason  or  in  grammar  for 
excluding  *him  from  the  scope  ctf  the  description  "aU  [649 
and  every  other  the  son  and  sons"  of  Charles  Blake,  with- 
out any  reference  being  made  to  a  particular  wife.  It  seems 
to  me  that  the  cases  are  wholly  distinguishable,  and  that 
the  principle  of  the  ruling  in  in  re  Blake^  when  properly 
understood,  would  rather  necessitate  a  different  ruling  on 
the  very  different  words  before  us. 

On  the  case  generally,  I  shall  only  add  that  "eldest" 
son,  in  the  exception,  appears  to  me,  according  to  the  or- 
dinary meaning  of  words,  to  point  clearly  to  a  first-bom 
son  or  a  son  entitled  to  the  estate  of  Mr.  Tuite.  And  this 
the  more,  because  I  think  extreme  difficulty  would  arise  if, 
holding  an  eldest  son  to  be  different  from  a  first-born  or  only 
son,  we  should  hold  as  a  consequence  that  the  estate  must 
vest  in  the  first-born  at  the  moment  of  his  birth,  to  be  di- 
vested when  he  should  be  turned  into  an  "  eldest  son  "  on  the 
birth  of  a  second  or  more  properly  of  a  third.  And  then, 
on  the  death  of  the  second  or  the  third,  it  has  not  been  sat- 
isfactorily shown  how  the  estate  could  get  back  to  the  eld- 
est, whom  the  terms  of  the  settlement  forbids  to  take  it,  or 
in  what  way  he  could  have  it  in  remainder,  as  I  understood 
the  learned  counsel  for  the  appellant  to  urge  at  the  bar. 

No  such  difficulties  arise  if  we  give  tne  exception  its 
natural  and  probable  meaning,  which  does  not  appear  to  be 
brought  in  (juestion  by  the  argument  as  to  intention,  which 
is  not  sustained  by  any  clear  language  in  the  deed,  and  as 
to  which  we  are  not,  upon  any  principle  of  construction,  to 
indulge  in  speculation.  Indeed  I  do  not  see  ground  to  con- 
clude that  the  intention  was,  as  has  been  suggested,  that 
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there  should  be  an  end  to  all  the  children  of  the  settlor, 
Hugh  Morgan  Tuite,  before  Ballycommon  should  go  over. 
The  two  estates  came  from  the  husband  and  the  wife  re- 
epectively.  Of  the  circumataaces  and  connections,  or  of 
the  views  and  purposes  of  the  husband  and  the  wife  respect- 
ively, we  are  without  any  knowledge,  save  in  as  far  as  it  is 
communicated  in  the  deed ;  and  can  we  conclude  with  any 
certainty  that  it  may  not  have  been,  for,  to  her,  apparently 
good  reasons,  a  design  in  the  wife,  accepted  by  the  hus- 
band, that  the  possession  of  Sonna  by  the  son  of  Hugh 
Morgan  Tuite  should  be  sufficient  for  him,  and  that  the 
Arabin  family,  in  certain  possible  contingencies,  should 
take  Ballycommon  t 

650]  *At  least,  there  is  nothinjj  on  the  face  of  the  deed 
indicating  clearjy  an  intention  inconsistent  with  the  con- 
struction applied  to  it  by  the  Master  of  the  Rolls ;  and  we 
cannot  imagine  or  invent  provisions  to  produce  an  eflect 
which  the  settlors  have  deliberately  omitted.    On  the  whole, 
I  am  clearly  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 
Lord  Selborne:  My  Lords,  I  am  of  the  same  opinion. 
It  is  indisputable  that,  by  this  deed,  every  person  claim- 
ing an  estate  under  the  limitations  to  the  use  of  "  all  and 
every  other  the  son  of  the  body  of  Hugh  Morgan  Tnite 
lawfully  begotten,  save  and  except  an  eldest  son,"  must 
take,  if  he  takes  at  all,  by  way  of  contingent  remainder 
after  the  .preceding  limitations  to  the  second,  third,  fourth, 
and  fifth  sons  of  Hngh  Morgan  Tuite,  and  the  heirs  of  their 
respective  bodies ;  and,  farther,  that  he  must  take  according 
to  the  rule  of  seniority  of  age  and  priority  of  biith.     And  t 
think  it  would  probably  be  enough  to  decide  this  case,  that 
the  first-born  son  of  Hugh  Morgan  Tnite  could  never  take 
by  way  of  remainder  after  a  second,  third,  fourth,  or  fifth 
'■■■"  'whose  existence  ia  contemplated  by  the  deed),  either 
ding  to  the  rule  of  seniority  of  age  and  priority  oC 
,  or  consistently  with  the  express  exclusion  of  an  eld- 
>n. 

3  said  that  the  words,  "an  eldest  son,"  imply  the  ex- 
je  of  at  least  one  younger  son,  and  that  untd  a  second 
i  born  there  cannot  be  au  eldest.  The  argument  which 
ive  heard  has  not  persuaded  me  that  in  clauses  of  this 
occurring  in  family  settlements,  such  words  as  "save 
ixcept  an  eldest  son,"  ought  not  (generally  and  prima 
)  to  oe  taken  as  excluding  a  iii'st-born  son  from  the 
int  of  his  birth,  when  his  succession  to  certain  prop- 
by  right  of  primogeniture  appears  to  be  the  motive  for 
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exclusion.     There  is  no  more  incorrectness  of  speech  in  this 
form  of  language,  so  understood,  than  in  the  use  of  the 

I  words  '*first"  or  ''first-born"  son,  when  no  second  child 

lias  been  bom  ;  and  Mr.  Fry,  feeling  this,  has  excepted  to 
that  use  of  language  also. 

However  this  may  be,  I  entertain  no  doubt  that,  in  this 
particular  clause  or  this  particular  deed,  the  words  ''save 
and  except  *an  eldest  son,"  do  exclude  the  son  who  [651 
is  first-born  (whether  any  other  son  is  afterwards  born  or 
not)  from  the  moment  of  his  birth.  Nothing  is  given  to  an 
only  son  as  snch,  nor  to  any  son  at  all,  except  the  second, 
third,  fourth,  and  fifth,  and  other  sons  (save  and  except  an 
eldest),  by  way  of  remainders  after  the  second,  third, 
fourth  and  fifth,  and  their  respective  male  issue,  as  already 
stated.  What  Mr.  Andrews  and  Mr.  Pry  contended  for 
was,  that  the  first-bom  son  would  take,  necessarily,  and 
immediately  on  his  birth,  an  estate  liable  to  be  divested 
(once  and  forever,  as  I  understood  them  to  admit),  on  the 
birth  of  another  son ;  it  being,  of  course,  uncertain,  when 

I  the  first  son  was  bom,  whether  he  would  eventually  be  an 

only  son  or  not,  though  it  was  quite  certain  that,  if  there 
were  any  other,  he  must  be  the  eldest.  This  argument 
seems  to  me  to  change  the  order  and  the  legal  effect  of  the 
limitations  in  the  deed.  It  transposes  their  order,  by  limit- 
ing (in  effect)  the  first  estate,  after  the  life  interest  oi  Hugh 
Morgan  Tuite,  to  the  first-born  son ;  whereas,  by  the  deed, 
this  is  limited  to  the  second  son;  and  the  first-born  (if  he 
were  to  come  in  at  all)  could  •  do  so  only  by  force  of  the 
words  introducing  the  subsequent  remainders  after  the  fifth 
son  and  his  issue.  It  also  changes  their  legal  effect ;  be- 
cause it  makes  the  words,  "save  and  except  an  eldest  son," 
operate  by  way  of  defeasance,  to  divest  an  estate,  assumed 
to  have  vested  in  the  son  first-born  at  the  moment  of  his 

j  birth  ;  whereas  the  real  office  of  those  words  is  to  exclude 

an  eldest  son,  cib  initio^  from  being  ever  reckoned  as  a  mem- 
ber of  that  class  of  children  to  whom  alone  estates  are 

I  meant  to  be  limited,  and  in  whom  alone  estates  could  vest 

under  the  deed. 

As  for  the  argument,  that  some  implication  in  the  appel- 
lant's favor  may  be  drawn  from  the  shifting  clause  appli- 
cable to  the  event  of  the  succession  of  a  son  (or  male  issue 
of  a  son),  other  than  an  only  or  youngest  son,  •f  George 
Gustavus. Tuite,  to  the  Sonna  estate,  it  is  enough  to  say  that 
I  do  not  find  here  any  words  so  ambiguous  as  to  admit  of  any 
snch  aid  to  their  construction.  I  must,  however,  add  that 
there  is  no  possibility,  even  if  the  appellant's  argument  could 
14  Eng.  Rep.  6 
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f)revail,  of  bringing  the  limitations  applicable  to  the  male 
ine  ol  Hugh  Morgan  Tuite  into  complete  harmony  with 
those  (including  the  shifting  clause)  applicable  to  the  male 
line  of  George  Gustavus  Tuite.    It  may  seem  to  be  arbitrary, 
652]  that  the  two  "estates  should  be  allowed  to  be  united 
in  the  person  of  an  only  son  of  the  younger  brother,  and 
not  in  that  of  an  only  son  of  the  elder.     But  it  seems  to 
ot  less  arbitrary  to  permit  the  two  estates  to  be  united 
second,  third,  or  any  other  younger  son  of  the  elder 
ler,  and  not  in  any  younger  son  of  the  younger  brother, 
pt  the  youngest ;  and  yet  this  is  altogether  inevitable, 
:  being  a  shifting  clause  applicable  to  all  the  younger 
of  George  Gustavus  except  the  youngest,  but  none 
Lcable  to  any  younger  son  whatever  of  Hugh  Morgan 

Decree  appealed  from  affirmed;,  and  appeal  dis- 
missed with  costs. 

Lords'  Journals,  \Ath  June,  1875. 
licitors  for  the  appellants :    Whyte,  QoUisson  &  Pritck- 

licitors  for  the  respondents  :  Clobon  &  Fearon. 


[L«w  Beporta,  7  HouBe  of  Lords,  653.] 
June  1,  4, 1,  18T6. 

I  *TiiE  Directors,  &c.,  op  tiir  Asiibury  Railway 
RRiAQE  AND  Iron  COMPANY  (Limited),  Plaintiffs  in 
ror;  and  Hector  Kiche,  Defendant  in  Error  ('). 


mpany,  creatod  a  cornaraUon  under  the  Companies  Act,  1BG2  {20  <t  26  VieL 
IB  not  Uiereby  crealed  a  cor[)oralioa  with  iiihereat  caiumon  law  ri|;)ila. 
objucU  of  B  coiDpaoy  proposetl  to  be  incorporated  under  that  act,  ae  etat«d  in 
iiiiorandiira  of  aaaociaUon  requln-d  by  tha  8th  eeclion  of  tlie  act,  cannot  bo 
sd  froni,  except  bo  far  ag  the  12th  Bection  permits  tbe  uhatige.  The  mumo- 
I  is  the  charter  ot  tlia  company. 

equently  a  contract  made  by  the  directors  of  sucii  a  company  upon  a  matter 
;]uded  in  Hie  mcioorandura  of  asaociation  is  uftm  vim  of  the  dirccltirs,  and  is 
iding  on  the  company. 

can  such  a  contract  be  rendered  binding  on  the  company  though  afterwards 
ily  BBKonted  to  at  a  gtnenil  meeting  of  sbareholders.  Being  iu  i(e  inception 
9  beyond  the  provisions  uf  the  statute,  it  cannot  be  ratitied  even  by  tlie  asBcnt 
vbole  body  of  shareholders. 

tnpany  was  registered  under  the  Joint  Stock  Com]ianici<  Act,  1B62.    Its  objccla, 
ed  iu  the  memorandum  of  SMocialion.  were  tliesc  i  "to  make,  and  acil,  ui' 
1  hire,  railwuy  carriages  and  wagons,  and  oil  kinds  of  railway  plant,  fitting, 
(1)  Rcvtraing  10  Eng.  Rep.,  SUB. 
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macbinery,  and  rolling-stock ;  to  carry  on  the  business  of  mechanical  engineers  and 
Qeneral  contractor* :  to  purchase,  lease,  work,  and  sell  mines,  minerals,  land,  and 
bniidings;  to  purchase  and  sell,  as  merchants,  timber,  coal,  metals,  or  other  mate- 
riAla.  and  to  buy  and  sell  any  such  materials  on  commission  or  as  agents."  Tho 
directars  agreed  to  purchase  a  concession  for  making  a  railway  in  a  foreign  country, 
and  afterwards  (on  account  of  difficulties  existing  by  the  law  of  that  country),  agreed 
to  assign  the  concession  to  a  S<>ci6te  Anonyme  formed  in  that  country,  which  societe 
was  to  supply  the  materials  for  the  construction  of  the  railway,  and  to  receive  peri- 
odical payments  from  the  English  company : 

Hda^  Uiat  this  contract,  being  of  a  nature  not  included  in  the  memorandum  of 
association,  was  ultra  vires  not  only  of  the  directors  but  of  the  whole  company,  so 
that  even  the  subsequent  assent  of  the  whole  body  of  shareholders  would  have  no 
power  to  ratify  it. 

Observations  upon  what  must  have  been  done  to  constitute  a  ratification  of  any 
contract  which,  though  not  absolutely  void,  as  unwarranted  by  the  *memo-  [654 
random  of  association,  had  been  in  excess  of  the  powers  possessed  by  the  directors 
under  the  articles  of  association. 

The  50th  section  only  authorizes  alterations  which  are  within  the  limits  provided 
1>T  the  memorandum  of  association. 

Mr.  John  Ashbury  had  carried  on  at  fcwo  places  in  Lan- 
cashire a  very  extensive  business  in  making  railway  car- 
riages and  wagons,  turn-tables,  points,  crossings,  and  roofs, 
and  other  things  of  a  like  sort  needed  by  a  railway  company, 
but  had  not  been  concerned  in  the  construction  of  railways 
themselves. 

A  company  called  "The  Ashbury  Railway  Carriage  and 
Iron  Company,"  incorporated  under  the  Companies  Act, 
1862,  was  started  for  the  purpose  of  buying  Mr.  John  Ash- 
bury's  business,  and  among  the  other  articles  in  the  agree- 
ment for  its  purchase  was  this,  that  the  said  John  Ashbury 
shall  not  be  interested  (except  as  shareholder  in  a  company) 
in  *'the  business  of  a  railway-carriage  maker,  iron  manu- 
facturer or  contractor,  or  any  other  ousiness  or  branch  of 
business  theretofore  carried  on  by  him  at  the  said  works." 

A  memorandum  of  association  of  the  company,  dated  on 
the  12th  of  September,  1862,  was  drawn  up.  By  the  3d 
clause  of  this  memorandum  of  association  the  objects  of  the 
company  were  thus  defined:  "The  objects  for  which  the 
company  is  established  are  to  make  and  sell,  or  lend  on 
hire,  railway-carriages  and  wagons,  and  all  kinds  of  rail- 
way plant,  fittings,  machinery,  and  rolling-stock ;  to  carry 
on  the  business  of  mechanical  engineers  and  general  con- 
tractors; to  purchase  and  sell,  as  merchants,  timber,  coal, 
metals,  or  other  materials ;  and  to  buy  and  sell  any  such 
materials  on  commission,  or  as  agents." 

The  articles  of  association  recited  an  agreement  to  pur- 
chase the  business  of  John  Ashbury.  The  first  portion  of 
these  articles  need  not  be  referred  to.  In  a  second  portion 
(which  was  marked  by  a  different  enumeration  of  clauses), 
under  the  heading  "Business"  the  4th  clause  was  in  these 
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terms :  "  An  extension  of  the  company's  business  beyond  or 
for  other  than  the  objects  or  purposes  expressed  or  implied 
in  the  memorandum  of  association  shall  take  place  only  in 
pursuance  of  a  special  resolution.  By  clause  36  of  the 
articles  it  was  provided  that  "the  directors  may,  with  the 
sanction  of  a  special  resolution  of  the  company,  previously 
given  in  general  meeting,  increase  its  capital,''  &c.  By 
d55]  clause  68  the  *directors  were  to  have  the  general 
conduct  of  the  business  of  the  company,  and  to  "exercise 
all  such  powers  of  the  company  as  are  not,  by  the  act  of 
Parliament  or  the  regulations  of  the  company"  to  be  exer- 
cised in  general  meeting.  By  clause  70  tne  directors  might 
"at  any  board  meeting  direct  the  affixing  of  the  seal  of  the 
company  to  any  deed  or  document."  By  clause  85  the 
directors  might  delegate  "any  of  their  powers  to  committees 
consisting  oi  such  member  or  members  of  their  body  as  they 
shall  think  fit." 

In  1864  Mr.  Riche,  the  defendant  in  error,  was  carrying 
on  business  in  Belgium,  in  partnership  with  his  brother 
(since  deceased")  as  a  railway  contractor.  On  the  14th  of 
March,  1864,  tne  Belgian  Government  granted  to  certain 
persons  named  Grillon  and  Baertsoen  a  provisional  concession 
for  making  a  line  of  railway  from  Antwerp  to  Tournay,  the 
payment  of  two  sums  of  £4,000  and  £16,000  being  settled 
as  what  is  called  "caution  money."  The  two  concession- 
aries desired  a  company  .to  be  formed  to  caiTy  this  con- 
cession into  effect.  It  was  agreed  that  Messrs.  Riche  were 
to  have  the  construction  of  the  line ;  and  in  the  early 
part  of  1865  the  two  concessionaries  and  Messrs.  Riche  and 
the  directors  of  the  Ashbury  Company  met  together,  and 
agreed  to  form  a  company  (Societe  Anonyme)  to  work  the 
concession.  The  arrangement  was  for  the  Ashbury  Com- 
pany to  purchase  the  concession  from  Messrs.  Gillon  for 
£70,000,  and  to  give  the  contract  for  its  construction  to 
Messrs.  Riche,  the  company  thus  becoming,  in  fact,  the 
contractor  for  the  construction  of  the  line.  In  this  negotia- 
tion Mr.  James  Ashbury,  one  of  the  directors  of  the  English 
company,  represented  that  company,  and  entered  into  the 
contracts.  Sir  Cusack  Roney  afterwards  acted  in  the  same 
character. 

The  formation  of  a  societe  anonyme  in  Belgium,  and  the 
agreement  with  Messrs.  Riche  that  they  should  construct 
the  line — the  Ashbury  Company  undertaking  to  supply  the 
societe  anonyme  with  the  requisite  funds — was  said  to  have 
been  adopted  because  the  rails,  &c.,  supplied  by  a  Belgian 
house  would  be  free  from  the  duty  that  tne  Belgiau  Govern- 
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ment  imposed  on  rails  imported  from  England,  and  conse- 
quently the  profit  from  the  construction  of  the  line  would 
be  increased.  Messrs.  Riche  began  and  for  some  time  con- 
tinued the  works  for  the  construction  of  the  line ;  and  for 
some  time,  too,  the  Ashbury  directors  paid,  in  the  name  of 
their  company,  *money  to  the  Societe  Anonyme  to  [656 
which  Messrs.  Riche  had  become  entitled. 

Difficulties  about  payment  arose  as  the  work  went  on,  the 
English  shareholders  not  adopting  the  views  of  their  direc- 
tors as  to  the  speculation. 

In  May,  1867,  there  was  an  "extraordinary  meeting  of 
the  shareholders  of  the  company,"  at  which  a  report  was 
read  from  a  committee  previously  appointed  at  the  general 
meeting  of  December,  1866.  This  report  disapproved  of 
what  had  been  done  by  the  directors  m  the  matter  of  the 
Belgian  railway  (and  likewise  of  what  had  been  done  by 
them  in  a  similar  manner  with  respect  to  a  Spanish  railway), 
and  contained  the  following  declarations :  "  As  regards  the 
two  railway  concessions,  the  committee  consider  the  items 
apx)ertaining  to  these  concessions  should  not  have  appeared 
in  the  companjr's  books,  nor  in  the  balance  sheets.  But, 
looking  at  the  important  interests  involved,  and  the  extent 
to  which  they  would  be  jeopardized  by  proceedings  in  chan- 
cery, extending  over  a  considerable  period,  they  would 
recommend  the  shareholders  to  endeavor  to  effect  an  ami- 
cable settlement  with  the  directors,  without  having  recourse 
to  legal  proceedings." 

The  annual  meeting  was  held  on  the  14th  of  May,  1867,  to 
consider  (among  other  things)  this  report.  This  recommen- 
dation in  the  report  of  an  "amicable  settlement  with  the 
directors"  was  considered,  and  an  arrangement  was  pro- 
posed by  which  the  directors  were  to  "purchase  from  the 
Adhbury  Company  any  estate  or  interest  which  the  company 
may  have  in  the  Antwerp  and  Toumay  railway  contract  or 
concession."  The  Ashbury  Company  was,  by  the  same 
arrangement,  to  allow  legal  proceedings  to  be  taken  to  en- 
force the  claims  or  defend  any  actions,  or  otherwise,  in  rela- 
tion to  the  said  businesses,  which  might  be  required,  in  the 
name  of  the  Ashbury  Company,  but  "at  the  expense  of  the 
said  purchasers"  (the  directors),  who  were  to  indemnify  the 
company  against  all  liabilities. 

At  a  general  meeting  on  the  24th  of  December,  1867,  this 
arrangement  was  sanctioned,  and  though  a  resolution  was 
proposed  "That  the  accounts  be  approved  and  adopted, 
witn  the  exception  that  the  term  'advances  or  contracts'  be 
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expun^^ed,"  that  was  withdrawn  and  the  accounts  passed, 
including  that  item. 

The  company,  however,  dealing  with  the  brothers  Riche 
657]  repudiated  *the  contract  for  constructing  the  line  as 
one  ultra  vires.  Messrs.  Riche  brought  an  action  for  dam- 
ages for  breach  of  contract.  The  case  was  referred  to  a  bar- 
rister to  state  a  special  case,  and  the  question  of  ultra  vires 
was  that  on  which  the  decision  was  to  depend.  The  court 
was  to  be  at  liberty  to  di-aw  inferences  of  fact.  The  ques- 
tion of  ultra  vires  was  to  depend  on  the  following  consid- 
erations : 

First :  The  declaration  of  the  objects  of  the  company 
made  in  the  Memorandum  of  Association. 

Secondly :  The  words  of  several  of  the  articles  of  associa- 
tion. 

Thirdly :  The  acts  of  the  directors,  and  of  meetings  of  the 
company. 

The  case,  setting  forth  the  various  matters  already  stated, 
was  heard,  on  tliH  25th  of  November,  1872,  before  the  Court 
of  Exchequer,  consisting  of  Barons  Martin,  Bramwell,  and 
Channel!,  when  the  judges  differed  in  opinion,  Baron  Bram- 
well thinking  that  the  verdict,  ought  to  be  entered  for  the 
defendants,  who  represented  the  shareholders  of  the  com- 
pany, and  the  other  two  leai-ned  Barons  being  in  favor  of 
entering  the  verdict  for  the  plaintiffs,  the  Messrs.  Riche.    It 
was  HO  entered,  and  the  judgment  was  taken  on  error  to  the 
Exchequer  Chamber,  where  there  was  again  a  difference  of 
""'"'■"n ;  Mr.  Justice  Blackburn  delivering  a  judgment  in 
Mr.  Justice  Brett  and  Mr.  Justice  Grove  concurred, 
>r  of  affirming  the  judgment  of  the  court  below,  and 
istice  Archibald  delivering  an  opinion  on  behalf  of 
istice  Keating,  Mr.  Justice  Quam,  and  himself,  for 
ng  itC).     The  judges  being  thus  equally  divided,"it 
iffirmed,  and  error  was  then  brought  to  this  House. 
iVatkin  Williams,  Q.C.,  and  Mr.  Uohen,  Q.C.,  for  the 
ffs  in  error  (the  shareholders  of  the  company,  who 
efendants  in  the  court  below) :    The  objects  of  this 
ny,  as  stated  in  the  memorandum  of  association,  were 
ply  and  sell  the  materials  required  to  construct  rail- 
but  not  to  undertake  their  construction.     The  con- 
,ere  was  Co  construct  a  railway,  using  Messrs.  Riche 
s  the  persons  to  be  employed  in  the  construction, 
as  contrary  to  the  memorandum  of  association  ;  what 
ivas  done  by  the  directors  *in  entering  into  that  con- 
as  therefore  in  direct  contravention  of  the  provisions 

The  case,  in  both  courU,  is  fully  reported,  Law  Eep.  9,  Ei.  224,  249. 
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of  the  Companies  Act,  1862  (*).  The  12th  section  of  that 
statute  permits  a  company,  limited  by  shares,  so  far  to 
modify  the  conditions  contained  in  its  memorandum  of  as- 
sociation (subject  to  certain  regulations  therein  stated)  as  to 
increase  its  capital  by  the  issue  of  new  shares,  or  so  as  to 
divide  its  shares  in  a  different  manner,  or  to  convert  its 
paid-up  shares  into  stock  ;  "  but  save  as  aforesaid,  and  save 
as  IS  hereinafter  provided  in  the  case  of  a  change  of  name, 
no  alteration  shall  be  made  by  any  company  in  the  condi- 
tions contained  in  its  memorandum  of  association."  It  was, 
therefore,  not  merely  in  excess  of  legal  powers,  but  was 
absolutely  illegal  for  the  directors  to  change  those  condi- 
tions. No  consent  of  the  shareholders  could  make  such  a 
contract  legal.  But  in  fact  no  such  assent  was  ever  given. 
The  whole  body  of  the  shareholders  could  not  give  such  an 
assent,  and  never  had  intended  or  attempted  to  give  it. 

The  very  numerous  cases  arising  out  of  the  affairs  of  the 
Agricultural  Assurance  Company,  such  as  Spackman  v. 
Eeansi^\  Evans  v.  8mallc(ymbe  (^\  and  Hauldsworth  v. 
^vansi^\  and  all  of  that  class,  are  inapplicable  here.  In 
all  of  them  there  was  no  legal  objection  to  the  power  of  the 
directors ;  the  question  was  whether  they  had  exercised  it 
properly ;  whether  the  conditions  on  which  they  had  granted 
compromises  were  ratified  or  not,  and  whether  the  persons 
to  whom  they  were  granted  had  fulfilled  the  conditions. 
Here  the  objection  was  to  the  power  of  the  directors  to  do 
auy  thing  of  the  kind  they  had  done,  namely,  to  change  the 
object  of  the  company  and  to  make  it  engage  in  a  business 
never  mentioned  in  the  memorandum  of  association.  It 
was  insisted  that  they  had  no  such  power.  It  was  a  farther 
objection  that  if  they  could  have  done  such  a  thing  as  that, 
the  shareholders  had  not  in  fact  ratified  it.  And,  lastly, 
that  even  if,  as  a  matter  of  fact,  the  shareholders  had  pre- 
tended to  ratify  it,  the  legal  objection  still  existed  that  they 
had  no  power  to  ^ve  any  such  ratification.  The  contract 
itself  was  made  without  lawful  authority  ;  it  was  therefore 
void.  Being  void,  it  could  not  be  ratified  even  by  the  as- 
sent of  the  whole  body  of  shareholders.  But  finally,  the 
shareholders  had  *never  done  any  thing  which  was  in-  [659 
tended  to  be,  or  could  be  construed  to  be,  a  ratification. 

In  the  case  of  the  Attorney -Oeneral  v.  Or  eat  Northern 
Hallway  Company  i^^  it  was  held  that  a  company  might  be 
restrained  at  the  instance  of  a  relator  from  carrying  on  a 

(»)  25  <&  26  Vict,  c.  89.  (^)  Law  Rep..  3  H.  L.,  263. 

(»)  Law  Rep.,  8  H.  L.,  171.  (*)  6  Jur.,  UK)6. 

(*j  Law  Rep.,  8  H.  L.,  249. 
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trade  for  which  no  certificate  had  been  gi^anted.  The  PJios- 
phdte  of  Lirae  Compaity  v.  Ghreen  (*)  had  no  application  to 
this  case,  for  there  it  was,  at  the  utmost,  only  doubtful 
whether  the  directors  had  not  the  power  to  act  as  they  did, 
and  that  doubt  was  settled  in  their  favor  by  the  conduct  of 
the  shareholders.  Here  there  was  no  authority  whatever 
for  the  directors  so  to  act.  In  all  the  three  cases  of  Spack- 
man  v.  Evans  (*),  JEvan^  v.  Smallcombe  Q,  and  Houldsworth 
V.  Evans  (*),  the  same  explanation  of  tne  decisions  may  be 
given.  In  the  East  Anglian  Railway  Company  v.  Eastern 
Counties  Railway  Company  i^\  it  was  distinctly  declared 
that  a  railway  company  cannot,  even  with  the  assent  of  all 
its  shareholders,  legally  enter  into  contracts  involving  the 
application  of  any  portion  of  its  funds  to  purposes  foreign 
from  those  for  whicn  it  was  incorporated.  The  case  of  Reg, 
V.  Arnxiud  (")  is  another  instance  that  the  legal  right  must 
be  clear ;  it  was  so  there,  for  though  it  was  urged  that  the 
corporation  consisted  of  foreigners  as  well  as  natives,  and 
that  the  policy  of  the  navigation  laws  was  not  to  permit 
foreigners  to  be  owners  of  British  ships,  the  answer  was  that 
the  court  could  only  recognize  the  corporation,  and  not  the 
individual  members  of  it,  and  that  as  the  application  for 
registration  was  made  by  the  corporation,  and  the  corpora- 
tion was  a  lawfully  existing  body,  the  registration  must  be 
granted.  There  the  title  was  plainly  apparent,  and  was  not 
allowed  to  be  contradicted  by  suggestions  into  which  the 
court  had  no  power  to  inquire.  Here  the  title  of  the  direc- 
tors depends  altogether  on  the  memorandum  of  association, 
and  that  memorandum  showed  on  the  face  of  it  that  they 
had  no  title  to  do  what  they  had  done.  So  in  Taylor  v. 
Chichester  Railway  Company  C),  the  directors  were  acting 
within  the  scope  of  their  legal  authority,  and  the  person 
with  whom  they  contracted  had  a  good  title  to  contract  so 
far  as  they  were  concerned.  It  is  true  that  all  corporate 
660]  *bodies .  are  prima  facie  bound  by  contracts  under 
their  common  seal,  but  thej  are  not  so  when  the  legal  object 
of  their  incorporation  prohibits  them  from  making  such  con- 
tracts. In  Soames  v.  Spencer  Q  there  was  a  mere  defect  in 
the  power  to  contract ;  that  delect  could  be  removed,  and, 
in  fact,  was  removed  by  the  person  who  alone  could  have 
prevented  the  contract ;  he  ratified  it,  and  then,  of  course, 
the  other  parties  had  no  power  to  object.     Here  it  was  not  a 

0)  Law  Rep.,  1  C.  P.,  43.  (•)  9  Q.  B..  806. 

O  Law  Rep.,  3  H.  L.,  lYl.  O  Law  Rep.,  2  Ex.,  856  ;  Ibid.,  4  H. 

(8)  Ibid..  249.  L.,  628. 

(^)  Ibid.,  263.  (8)  1  Dowl.  <&  R.,  32. 

(5)  11  C.  B.,  116  ;  21  L.  J.  (C.P.),  28. 
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mern  defect  of  i)ower,  but  the  conti-act  itself,  not  being  in 
accordance  with  the  memorandum  of  association,  must  be 
treated  as  actually  prohibited  by  the  words  of  the  statute. 

Mr.  Griff ard^  Q.Cf.,  and  Mr.  Benjamin.  Q.C.  (Mr.  W.  O. 
Harrison  was  with  them),  for  the  plaintiff  in  the  court  be- 
low, the  now  defendant  in  error :  There  had  not  been  here 
any  contravention  of  the  words  contained  in  the  memoran- 
dum of  association,  and,  consequently,  the  case  is  in  no  way 
brought  within  the  provisions  of  the  statute.  That  docu- 
ment not  only  described  the  proposed  company  as  a  com- 
pany intended  to  deal  in  railway  materials  and  carriages,  but 
also  to  purchase,  lease,  and  work  mines  and  minerals,  and 
also  to  carry  on  the  business  of  mechanical  engineers  and 
''general  contractors."  The  description  of  the  objects  of  the 
company  was,  therefore,  of  the  most  extensive  kind.  Surely 
if  the  company  could  purchase,  lease,  and  work  mines  and 
minerals,  and  land,  and  buildings,  it  could  employ  them,  or 
any  of  them,  in  any  way  which  promised  to  oe  profitable. 
And  then  came  the  words  "general  contractors,"  which 
were  large  enough  to  include  the  making  of  any.  contracts — 
at  least,  contracts  which  had  some  reference  to  the  use  of 
mines,  lands,  and  buildings.  So  that,  upon  a  fair  construc- 
tion of  the  memorandum  of  association,  what  had  been 
done  was  really  within  the  object  of  the  company  as  there 
described. 

It  might  be  that  the  construction  of  a  railway  was  not 

EositiveTy  authorized  by  the  very  words  of  the  memorandum, 
ut  it  was  not  prohibited  by  them.  And  if  the  making  of 
such  a  contract  could  be  said  to  be  an  excess  of  the  powers 
actually  conferred  on  the  directors  (which  was  not  admitted), 
still  that  contract  was  capable  of  ratification  by  the  share- 
holders if  they  deemed  it  to  be  one  which  was  for  the  benefit 
of  the  company.  They  had  thought  so  *here,  and  so  far  [661 
from  repudiating  it,  they  had  actually  adopted  it,  for  they 
treated  themselves  as  having  the  power  (which  they  could 
only  have  obtained  through  the  act  of  their  directors)  to  sell 
the  contract;  they  treated  their  directors  as  having  the 
power  to  become  the  purchasers  from  them  of  that  contract, 
and  though  they  stipulated  to  be  held  free  from  liability  on 
it,  they  so  far  acknowledged  themselves  to  be  the  formal 
legal  holders  of  it,  that  they  agreed  to  let  the  purchasing 
directors  sue  on  the  contract  in  the  name  of  the  company. 
It  would  be  difficult  to  say  what  could  be  a  ratification  of 
any  contract  if  these  acts  on  the  part  of  the  shareholders  did 
not  constitute  a  ratification. 
A*  corporation  has  at  common  law  a  right  to  enter  into 
14  E>-Q.  Rkp.  7 
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contracts,  and  is  bound  by  any  contract  into  which  it  has 
entered,  as  attested  by  the  affixing  of  its  corporate  seal.  That 
common  law  right  of  a  corporation  cannot  be  taken  away, 
except  bv  the  express  words  of  a  statute,  or  by  the  inten- 
tion of  the  Legislature  so  clearly  implied  as  not  to  be  mis- 
taken. Nothing  of  the  sort  is  so  expressed  or  implied  here. 
And  that  was  the  opinion  of  Mr.  Justice  Blackburn,  who, 
on  this  point,  referred  to  the  cases  of  the  South  Yorkshire 
Haihoay  Company  v.  Or  eat  Northern  Railway  Company  {'), 
and  Tayl,or  v.  Chichester  and  Midhurst  Railway  Com- 
pany ('),  in  the  latter  of  which  this  House  had  treated  as 
valid  an  agreement  to  take  land,  made  by  the  directors  of  a 
railway  company  before  the  bill  passed  which  gave  them  the 
power  to  enter  into  such  an  agreement. 

It  could  not  be  said  that  the  Ashbury  directors  had  parted 
with  a  contract  to  supply  the  materials  for  the  railway,  and 
had  made  themselves  merely  the  contractors  to  make  the 
railway  leaving  the  supply  of  the  materials  in  the  hands  of 
another  company,  the  Soci6t6  Anonyme,  for  there  was  in  the 
arrangement  with  that  body  (which  was  really  created  only 
for  the  benefit  of  the  Ashbnry  company)  a  stipulation  that 
there  should  always  be  a  certain  number  of  the  Ashbury 
directors  in  the  direction  of  the  Soeiete  Anonyme.  And 
this  had  been  done,  and  in  fact  the  Belgian  soci6t6  consisted 
chiefly  of  the  directors  of  the  English  company,  that  it 
might  be  under  the  control  of  the  Aahbury  Company.  It 
6621  was,  therefore,  *quife  natural  that  the  shareholders  of 
the  English  company  should  consider  the  contract  as  their 
own  property,  and  should  deal  with  it  as  such,  even  when 
they  were  casting  on  their  directors  all  the  liabilities  that 
might  possibly  attach  to  it.  But,  if  so,  there  was  an  end 
of  their  claim  to  repudiate  it. 

But,  if  there  was  any  objection  capable  of  being  raised  to 
the  conti-act  itself  as  being  in  any  way  unsuited  to  the  de- 
clared objects  of  the  company,  it  is  clear  that  that  contract 
has  been  ratified  by  the  acts  of  the  shareholders  themselves, 
and  ratified,  too,  not  in  hasty  mistake,  but  after  deliberate 
consideration.  For,  first,  there  was  a  discussion  upon  some 
items  in  the  company's  accounts;  then  a  committee  of  in- 
vestigation appointed ;  then  a  report  of  that  committee 
made  :  then  a  discussion  of  that  report ;  and  then  a  resolu- 
the  company  that  the  directors  who  had  made  the 
ct  should  themselves  purchase  It  from  the  company, 
idertake  its  execution.    There  was  no  distinct  repudi- 
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ation  of  it ;  on  the  contrary,  there  was  a  real  adoption  of  it ; 
for,  though  the  company  required  the  directors  to  undertake 
it,  they  were  required  to  do  so  as  purchasers  of  it  from  the 
company  ;  while,  at  the  same  time,  the  shareholders,  treat- 
ing the  contract  as  one  which  could  be  enforced,  authorized 
the  directors  to  mxe  on  it  in  the  name  of  the  company,  only 
indemnifying  the  company  against  all  costs.  In  this  way 
the  shareholders  really  asserted  the  contract  to  be  a  valid 
contract,  and  themselves  to  be  the  owners  of  it ;  they  affected 
to  sell  it  as  a  property  belonging  to  themselves,  and  claimed 
to  have  the  power  of  authorizing  the  name  of  their  company 
to  be  used  in  suits  relating  to  it.  Surely  these  acts  consti- 
tuted a  complete  ratification  of  the  contract.  Or  if  they  did 
not,  as  between  the  directors  and  the  company,  they  did  so 
as  between  the  company  and  those  with  whom  the  directors 
had  been  dealing.  It  would  be  so  even  where  a  contract 
had  been  entered  into  without  the  observance  of  those  forms 
which  a  public  statute  required  in  order  to  give  a  contract 
ralidity.    The  case  of  Soames  v.  Spencer  (*)  abundantly 

{proved  that.  And  Bargate  v.  Shortridge  Q  clearly  estab- 
ished  that  acts  which,  as  between  a  shareholder  and  the 
directors  might  be  wholly  invalid,  so  as  to  subject  the  direc- 
tors to  liability  to  him,  might  be  perfectly  good  as  to  third 
persons,  so  as  *to  subject  the  whole  company,  share-  [663 
holders  included,  to  liability  to  such  third  persons. 

This  is  not  a  question  merely  between  a  shareholder  who 
says  that  his  agents,  the  directors,  have  exceeded  their 
powers,  and  that  his  fellow-shareholders  have  never  adopted 
what  they  have  done ;  it  is  a  question  between  the  directors 
and  shareholders  on  the  one  hand,  and  an  innocent  third 
party,  a  contractor  with  them,  on  the  other.  In  such  a  case 
the  principle  must  be  in  favor  of  the  innocent  contractor, 
and  the  relative  powers  of  the  directors  and  shareholders 
are  matters  which  cannot  aflfect  him.  He  was  not  bound  to 
inquire  what  was  the  exact  extent  of  the  powers  of  the 
directors.  To  all  appearance  they  were  in  tne  full  enjoy- 
ment of  the  powers  they  pretended  to  exercise,  and  the 
contract  into  which  they  entered  was  for  some  time  fully 
performed ;  and  when,  afterwards,  their  prudence  in  enter- 
ing into  it  was  questioned,' the  shareholders  did  not  treat  it 
as  null  and  void,  but  substantially  adopted  it. 

In  all  respects,  therefore,  it  was  a  good  contract,  and  the 
judgment  of  the  court  below  was  right. 

The  cases  already  cited  were  commented  on  ;  and  others, 

0)  1  Dowl.  A  R.,  82.  (»)  6  H.  L.  C,  297. 
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where  subsequent  confirmation  had  affirmed  contracts,  were 
referred  to. 

Mr.  Watkin  Williams  replied. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
history  and  progress  of  the  action  out  of  which  the  present 
appeal  arises  is  not,  I  must  say,  creditable»to  our  legal  pro- 
ceedings. There  was  not  in  the  case  any  fact  in  dispute ; 
and  the  only  questions  which  arose  were  questions  of  law, 
or  questions,  perhaps,  as  to  the  proper  inference  to  be  drawn 
from  facts  as  to  which  there  was  no  dispute.  The  action, 
however,  was  commenced  so  long  ago  as  the  month  of  May, 
1868.  The  litigation  appears  to  have  been  active  and  con- 
tinuing, and  yet  seven  years  have  been  consumed,  and  the 
result  of  all,  up  to  the  present  time,  is  this,  that  in  the 
Court  of  Exchequer,  two  out  of  the  three  judges  were  of 
opinion  that  the  plaintiff  should  have  Judgment ;  and  when 
the  case  came  before  the  Exchequer  dhamber,  it  was  heard 
before  six  judges,  three  of  whom  were  of  opinion  that  the 
664]  plaintiff  *was  entitled  to  judgment,  the  other  three 
thinking  that  the  defendant  was  entitled  to  judgment. 
The  result,  therefore,  was  that  the  judgment  of  the  Court 
of  Exchequer  was  affirmed. 

My  Lords,  but  for  this  difference  of  opinion  among  the 
learned  judges,  I  should  have  said  that  the  only  questions 
of  law  which  arise  in  the  case,  the  questions  wnich  appear 
to  me  to  be  sufficient  altogether  to  dispose  of  the  case,  were 
of  an  extremely  simple  character.  The  action  was  brought 
by  the  plaintiffs,  who  appear  to  be  contractors  in  Belgium, 
and  it  was  brought  for  damages  for  the  breach  of  an  agree- 
ment entered  into  between  the  plaintiffs  and  the  sharehold- 
ers, constituting  the  Ashbury  Railway  Carriage  and  Lron 
Company,  Limited. 

These  persons  constituted  a  company  established  under 
the  Joint  Stock  Companies  Act  of  1862.  I  think  your  Lord- 
ships will  find  it  necessary  to  consider  with  some  minute- 
ness some  of  the  leading  provisions  of  that  act  of  Parliament. 
But,  in  the  first  place,  you  will  find  it  convenient  to  ascer- 
tain the  purposes  for  which  this  company  was  formed,  and 
then  the  nature  of  the  agreement,  or  contract,  for  the 
breach  of  which  the  present  action  was  brought. 

The  purposes  for  which  a  company,  established  under  the 
act  of  1862,  is  formed,  are  always  to  be  looked  for  in  the 
memorandum  of  association  of  the  company.  According  to 
that  memorandum,  the  Ashbury  Rauway  Carriage  and 
Lon  Company,  Limited,  is  formed  for  these  objects — '*to 
make  and  sell,  or  lend  on  hire,  railway  carriages  and  wagons, 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  63 

Aahbory  Railway  Carriage  and  Iron  Co.  v.  Riche.  1875 

and  all  kinds  of  railway  plant,  fittings,  machinery,  and  roll- 
ing-stock ;  to  carry  on  the  business  of  mechanical  engineers 
and  general  contractors ;  to  purchase,  lease,  work,  and  sell 
mines,  minerals,  land,  and  buUdings ;  to  purchase  and  sell, 
as  merchants,  timber,  coal,  metals,  or  other  materials,  and 
to  buy  and  sell  any  such  materials  on  commission  or  as 
agents."  Part  of  the  argument  at  your  Lordships'  bar  was 
as  to  the  meaning  of  two  of  the  words  used  in  this  part  of 
the  memorandum — the  words  "general  contractors."  My 
Lords,  as  it  appears  to  me,  upon  all  ordinary  principles  of 
construction  those  words  must  be  referred  to  the  part  of  the 
sentence  which  immediately  precedes  them.  The  sentence 
which  I  have  read  is  divided  into  four  classes  of  works. 
First,  ' '  to  make  and  sell  or  lend  on  hire  railway  carriages 
*and  wagons  and  all  kinds  of  railway  plant,  fittings,  [665 
machinery,  and  rolling  stock."  That  is  an  object  sui  generis 
and  complete  in  the  specification  which  I  have  read.  The 
second  is  "  to  carry  on  the  business  of  mechanical  engineers 
and  general  contractors."  That,  again,  is  the  specification 
of  an  object  complete  in  itself ;  and,  according  to  the  prin- 
ciples of  construction,  the  term  ''general  contractors"  would 
be  referred  to  that  which  goes  immediately  before,  and 
would  indicate  the  making  generally  of  contracts  connected 
with^the  business  of  mechanical  engineers — such  contracts 
as  mechanical  engineers  are  in  the  habit  of  making,  and  are 
in  their  business  required,  or  find  it  convenient,  to  make  for 
the  purpose  of  carrying  on  their  business.  The  third  is,  "  to 
purchase,  lease,  work,  and  sell,  mines,  minerals,  land,  and 
buUdings."  That  is  an  object  pointing  to  the  working  and 
the  acquiring  of  mineral  property,  and  the  generality  of  the* 
last  two  words,  ''land  and  buildings,"  is  limited  by  the 
purpose  for  which  land  and  buildings  are  to  be  acquired, 
namely,  the  leasing,  working,  and  selling,  mines  and  min- 
erals. The  fourth  head  is  "to  purchase  and  sell,  as  mer- 
chants, timber,  coal,  metals,  or  other  materials,  and  to  buy 
and  sell  any  such  materials  on  commission  or  as  agents." 
That  requires  no  commentary. 

My  Lords,  if  the  term  "general  contractors"  weretiot  to 
be  interpreted  as  I  have  suggested,  the  consequence  would 
be  that  it  would  stand  absolutely  without  any  limit  of  any 
kind.  It  would  authorize  the  making,  therefore,  of  con- 
tracts of  any  and  every  description,  and  the  memorandum 
in  place  of  specifying  a  particular  kind  of  business  would 
virtually  point  to  tlie  carrying  on  of  business  of  any  kind 
whatever,  and  would  therefore  be  altogether  unmeaning. 

My  Lords,  that  .being  the  object  for  which  the  company 
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professes  by  the  memorandum  of  association  to  be  incor- 
porated, I  now  turn  to  examine  the  contract  upon  wliich 
the  present  action  is  brought.  I  may  relieve  your  Lord- 
ships from  any  lengthened  exposition  of  the  nature  of  that 
contract  by  referring  you  to  the  account  given  of  it  by  Mr. 
Baron  Bramwell  in  the  Court  of  Exchequer,  whicn  ap- 
pears to  me  accurately  to  describe  the  general  nature  of  the 
contract.  Mr.  Baron  Bramwell  states  this('):  "The  sub- 
666]  stance  *of  those  contracts  "-r-that  is,  the  contract 
upon  which  the  action  was  brought,  and  two  other  con- 
tracts, which  are  inseparably  connected  with  it — "The  sub- 
stance of  those  contracts  was  this :  Grillon  and  Baertsoen 
had  obtained  the  right  to  make  a  railway  in  Belgium.  This 
right  the  defendants'  directors  supposed  to  be  valuable  to 
its  owners ;  that  is  to  say,  the  line  could  be  constructed  for 
a  certain  sum,  and  a  Societe  Anonyme  could  be  constituted 
with  shareholders  to  take  its  shares  to  an  amount  which 
would  give  a  large  sum  over  the  cost  of  construction.  The 
benefit  of  this  the  directors  desired  to  obtain  for  the  defen- 
dant company,  and  to  do  so  purchased  the  concession. 
•This  was  their  main  object.  But  the  plaintiffs  held  a  con- 
tract with  the  concessionaries  to  construct  the  line, 'and  to 
accomplish  the  directors'  object  it  was  necessary  or  desira- 
ble, or  they  thought  it  was,  that  they  should  agree  witj^  the 
plaintiffs  that  the  defendants  should  constitute  a  society 
anonyme,  and,  as  the  plaintiffs  went  on  with  the  work,  the 
defendants  should  pay  into  the  hands  of  the  societe  pro- 
portionate funds.  The  farther  contract  entered  into  in  the 
defendant's  name,  called  D,  is  of  no  importance  in  this 
•  case.  The  directors  accordingly  entered  into  two  contracts 
in  the  defendants'  name — one  with  the  concessionaries  to 
purchase  the  concession ;  the  other  with  the  plaintiffs  to 
furnish  the  Societe  Anonyme  with  funds,  th^  latter  contract 
being  auxiliary  to  the  former.  They  paid  the  concession- 
aries £26,000,  part  of  the  price.  Now,  whatever  may  be  the 
meaning  of  '  carry  on  the  business  of  mechanical  engineers 
and  general  contractors,'  to  my  mind  it  clearly  does  not  in- 
cludes the  making  of  eitTier  of  these  contracts.  It  could 
only  be  held  to  do  so  by  holding  that  the  words  'general 
contractors'  authorized  generally  the  making  of  any  con- 
tracts ;  and  this  they  certainly  do  not." 

My  Lords,  I  agree  entirely,  both  with  the  description 
given  here  by  Mr.  Baron  Bramwell  of  the  nature  of  the 
contract  and  with  the*  conclusion  at  which  he  arrived,  that 
a  contract  of  this  kind  was  not  within  the  words  of  the 

(')  Law  Rep.,  9  Ex.,  234.     • 
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memorandnm  of  association.  In  point  of  fact  it  was  not 
a  contract  in  which,  as  the  memorandum  of  association  im- 
plies, the  limited  company  were  to  be  the  employed,  they 
were  the  employers.  They  purchased  the  concession  of  a 
railway — an  object  not  at  all  within  the  memorandum  of 
association ;  and  *havirig  purchased  that,  they  em-  [667 
ployed,  or  they  contracted  to  pay,  as  persons  employing, 
the  plaintiffs  in  the  present  action,  as  the  persons  who  were 
to  construct  it.  That  was  reversing  entirely  the  whole 
hypothesis  of  the  memorandum  of  association,  and  was  the 
making  of  a  contract  not  included  within,  but  foreign  to, 
the  words  of  the  memorandum  of  association. 

Those  being  the  results  of  the  documents  to  which  I  have 
referred,  I  will  ask  your  Lordships  now  to  consider  the 
eflfect  of   the  act  of  Parliament — the  Joint    Stock  Oom- 

Eanies  Act  of  1862 — on  this  state  of  things.  And  here,  my 
ords,  I  cannot  but  regret  that  by  the  two  judges  in  the 
Court  of  Exchequer  the  accurate  and  precise  bearing  of 
tliat*act  of  Parliament  upoti  the  present  case  appears  to  me 
to  have  been  entirely  overlooked  or  misapprehended ;  and 
that  in  the  Court  oi  Exchequer  Chamber,  speaking  of  the 
opinion  of  those  learned  judges  who  thought  that  the  de- 
cision of  the  Court  of  Exchequer  should  be  maintained, 
the  weight  which  was  given  to  the  provisions  of  this  act  of 
Parliament  appears  to  me  to  have  entirely  fallen  short  of 
that  which  ought  to  have  been  given  to  it.  Y  our  Lordships 
are  well  aware  that  this  is  the  act  which  put  upon  its  pres- 
ent permanent  footing  the  regulation  of  joint  stock  com- 
pames,  and  more  especially  of  those  joint  stock  companies 
which  were  to  be  authorized  to  trade  with  a  limit  to  their 
liability. 

The  provisions  under  which  that  system  of  limiting  lia- 
bility was  inaugurated,  were  provisions  not  merely,  per- 
haps I  might  say  not  mainly,  for  the  benefit  of  the  share- 
holders for  the  time  being  in  ^the  comjpany,  but  were  enact- 
ments intended  also  to  provide  for  the  interests  of  two  other 
very  important  bodies ;  in  the  first  place,  those  who  might 
become  shareholders  in  succession  to  the  persons  who  were 
shareholders  for  the  time  being  ;  and  secondly,  the  outside 
public,  and  more  particularly  those  who  might  be  creditors 
of  companies  of  this  kind.  And  I  will  ask  your  Lordships 
to  observe,  as  I  refer  to  some  of  the  clauses,  the  marked 
and  entire  difference  there  is  between  the  two  documents 
which  form  the  title  deeds  of  companies  of  this  description 
—I  mean  the  memorandum  of  association  on  the  one  nand, 
and  the  articles  of  association  on  the  other  hand.     With 
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regard  to  the  memorandum  of  association,  your  Lordships 
608]  will  find,  as  has  often  already  been  ^pointed  out,  al- 
though it  appears  somewhat  to  have  been  overlooked  in  the 
present  case,  that  that  is,  as  it  were,  the  charter,  and  defines 
the  limitation  of  the  powers  of  a  company  to  be  established 
under  the  act.  Witn  regard  to  the  articles  of  association, 
those  articles  play  a  part  subsidiary  to  the  memorandum  of 
association.  Thev  accept  the  memorandum  of  association 
as  the  charter  01  incorporation  of  the  company,  and  so 
accepting  it,  the  articles  proceed  to  define  the  duties,  the 
rights  and  the  powers  of  the  governing  body  as  between 
themselves  and  the  company  at  large,  and  the  mode  and 
form  in  which  the  business  of  the  company  is  to  be  carried 
on,  and  the  mode  and  form  in  which  changes  in  the  internal 
regulations  of  the  company  may  from  time  to  time  be  made. 
With  regard,  therefore,  to  the  memorandum  of  association, 
if  you  find  anything  which  goes  beyond  that  memorandum, 
or  is  not  warranted  by  it,  the  question  will  arise  whether 
that  which  is  so  done  is  vZira  vires,  not  only  of  the  directors 
of  the  company,  but  of  the  company  itself.  With  regard 
to  the  articles  of  association;  if  you  find  anything  which, 
still  keeping  within  the  memorandum  of  association,  is  a 
violation  of  the  articles  of  association,  or  in  excess  of  them, 
the  question  will  arise  whether  that  is  anything  more  than 
an  act  extra  vires  the  directors,  but  intra  vires  the  com- 
pany. 

The  clauses  of  the  statute  to  which  it  is  necessary  to  refer 
are  four :  in  the  first  place,  the  sixth  clause.  That  provides 
that  "Any  seven  or  more  persons  associated  for  any  lawful 
purpose  may,  by  subscribing  their  names  to  a  memorandum 
of  association,  and  otherwise  complying  with  the  requisi- 
tions of  this  act  in  respect  of  registration,  form  an  incor- 
porated company,  with  or  without  liability."  My  Lords, 
this  is  the  first  section  which  speaks  of  the  incorporation  of 
the  company  ;  but  your  Lordships  will  observe  that  it  does 
not  speak  of  that  incorporation  as  the  creation  of  a  corpo- 
ration with  inherent  common  law  rights,  such  rights  as  are 
by  common  law  possessed  by  every  corporation,  and  with- 
out any  other  limit  than  would  by  common  law  be  assigned 
to  them,  but  it  speaks -of  the  company  being  incorporated 
with  reference  to  a  memorandum  of  association ;  and  you 
are  referred  thereby  to  the  provisions  which  subsequently 
are  to  be  found  upon  the  subject  of  that  memorandum  of 
association. 

669]  *The  next  clause  which  is  material  is  the  eighth : 
''Where  a  company  is  formed  on  the  principle  of  having 
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the  liability  of  its  members  limited  to  the  amount  unpaid 
on  their  shares,  hereinafter  referred  to  as  a  company  lim- 
ited by  shares,  the  memorandum  of  association  shall  con- 
tain the  following  thin^^s  "  (I  pass  over  the  first  and  second, 
and  I  come  to  the  tlurd  item  which  is  to  be  specified): 
"  The  objects  for  which  the  proposed  company  is  to  be  estab- 
lished." That  is,  therefore,  tne  memorandum  which  the 
persons  are  to  sign  as  a  preliminary  to  the  incorporation  of 
the  company.  They  are  to  state  ''  the  objects  for  which  the 
proi)osea  company  is  to  be  established ; "  and  the  existence, 
the  coming  into  existence,  of  the  company  is  to  be  an  exist- 
ence and  to  be  a  coming  into  existence  for  those  objects  and 
for  those  objects  alone. 

Then,  my  Lords,  the  11th  section  provides :  "  The  memo- 
randum of  association  i^hall  beai^  tne  same  stamp  as  if  it 
were  a  deed,  and  shall  be  signed  by  each  subscriber  in  the 
presence  of,  and  be  attested  by,  one  witness  at  the  least, 
and  that  attestation  shall  be  a  sufficient  attestation  in  Scot- 
land, as  well  as  in  England  and  Ireland.  It  shall,  when 
registered,  bind  the  company  and  the  members  thereof  to 
the  same  extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,  and  there  were  in  the  memoran- 
dum contained,  on  the  part  of  hin;^self,  his  heirs,  executors, 
and  administrators,  a  covenant  to  observe  all  the  conditions 
of  such  memorandum,  subject  to  the  provisions  of  this  act." 
Your  Lordships  will  observe,  therefore,  that  it  is  to  be  a 
covenant  in  which  every  member  of  the  company  is  to  cove- 
nant that  he  will  observe  the  conditions  of  the  memorandum, 
one  of  which  is  that  the  objects  for  which  the  company  is 
established  are  the  objects  mentioned  in  the  memorandum, 
and  that  he  not  only  will  observe  that,  bat  will  observe  it 
subject  to  the  provisions  of  this  act.  Well,  but  the  very 
next  provision  of  the  acl*  contained  in  the  12th  section  is 
this:  "Any  company  limited  by  shares  may  so  far  modify 
the  conditions  contained  in  its  memorandum  of  association, 
if  authorized  to  do  so  by  its  regulations  as  originally  framed, 
or  as  altered  by  special  resolution  in  manner  hereinafter 
mentioned,  as  to  increase  its  capital  by  the  issue  of  new 
shares  of  such  amount  as  it  thinks  expedient,  or  to  consol- 
idate and  divide  its  capital  into  shares  of  larger  amount  than 
its  existing  shares,  or  to  convert  its  *paid-up  shares  [670 
into  stock,  but,  save  as  aforesaid,  and  save  as  is  hereinafter 

Erovided  in  the  case  of  a  change  of  name,  no  alteration  shall 
B  made  by  any  company  in  the  conditions  contained  in  its 
memorandum  of  association."     The  covenant,  therefore,  is 
not  merely  that  every  member  will  observe  the  conditions 
14  Eng.  Rkp.  8 
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upon  which  the  company  is  established,  but  that  ao  change 
shall  be  made  in  those  conditions ;  and  if  there  is  a  covenant 
that  no  change  ahall  be  made  in  tlie  objects  for  which  the 
company  is  eatablished,  I  apprehend  that  that  inclndes 
withiQ  it  the  engagement  that  no  object  shall  be  parsned  by 
the  company,  or  attempted  to  be  attained  by  the  company 
in  practice,  except  an  object  which  is  mentioned  in  the 
memorandum  of  association. 

Now,  my  Lords,  if  that  is  so — if  that  is  the  condition  npon 
which  the  corporation  is  established — if  that  is  the  purpose 
for  which  the  corporation  is  eatablished — it  is  a  mode  of  in- 
corporation which  containa  in  it  both  that  which  is  affirma- 
tive and  that  which  is  negative.  It  states  affirmatively  the 
ambit  and  extent  of  vitality  and  power  which  by  law  are 
given  to  the  corporatioHf  and  it  states,  if  it  ia  necessary  so 
ti)  state,  negatively,  that  nothing  shall  be  done  beyond  that 
ambit,  and  that  no  attempt  ahall  be  made  to  use  the  corporate 
'  life  for  any  other  purpose  than  that  which  is  so  apecined. 
Now,  my  Lords,  witn  regard  to  the  articles  of  association, 
observe  how  completely  different  the  character  of  the  legis- 
lation is.  The  14th  section  deals  with  those  articles :  "  The 
memorandum  of  association  may,  in  the  case  of  a  company 
limited  by  shares,  and  shall,  in  tlie  case  of  a  company  liiu 
ited  by  guarantee,  or  unlimited,  be  accompanied,  when 
registered,  by  articles  of  association,  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  prescribing 
euch  regulations  for  the  company  as  the  subscribers  to  the 
memorandum  of  association  deem  expedient."  Thev  are  to 
be  the  masters  of  the  regulations  which  (always  keeping 
within  the  limit  allowed  by  law)  they  may  deem  expedient 
for  the  internal  regulation  of  the  company.  "The  articles 
shall  be  expressed  in  separate  paragraphs,  numbered  arith- 
metically. They  may  adopt  alao  any  of  the  provisions  con- 
tained in  the  table  marked  A  in  the  first  schedule  hereto." 
I  need  not  read  the  remainder  of  that  section. 
671]  *But  your  Lordships  must  take,  in  connection  with 
that,  the  50th  section  of  the  act.  That  provides  that  "sub- 
ject to  the  provisions  of  this  act,  and  to  the  conditions  con- 
tained in  tlie  memorandum  of  association,  any  company 
formed  under  this  act  may,  in  general  meeting,  from  time  to 
time,  by  passing  a  special  resolution  in  manner  hereinafter 
"■■"■■"""ed,  alter  all  or  any  of  the  regulations  of  the  com- 
ntained  in  the  articles  of  association,  or  in  the  table 
A  in  the  first  schedule,  where  snch  table  is  appli- 
<  the  company,  or,  make  new  regulations  to  the 
n  of,  or  in  addition  to,  all  or  any  of  the  regnlations 
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of  the  company."  Of  the  internal  regulations  of  thecom- 
I)any  the  members  of  it  are  absolute  masters,  and,  provided 
they  pursue  the  course  marked  out  in  the  act,  that  is  to  say, 
holding  a  general  meeting  and  obtaining  the  consent  of  the 
shareholders,  they  may  alter  those  regulations  from  time  to 
time ;  but  all  must  be  done  in  the  way  of  alteration  subject 
to  the  conditions  contained  in  the  memorandum  of  associa- 
tion. That  is  to  override  and  overrule  any  provisions  of  the 
articles  which  may  be  at  variance  with  it.  The  memoran- 
dum of  association  is,  as  it  were,  the  area  beyond  which  the 
action  of  the  company  cannot  go ;  inside  that  area  the  share- 
holders may  make  such  regulations  for  their  own  govern- 
ment as  they  think  fit. 

My  Lords,  that  reference  to  the  act  will  enable  me  to 
dispose  of  a  provision  in  the  articles  of  association  in  the 
present  case  which  was  hardly  dwelt  upon  in  argument,  but 
which  I  refer  to  in  order  that  it  may  not  be  supposed  to 
have  been  overlooked.  It  appears  that  there  has  come  into 
the  articles  of  association  of  this  company  one  which  is  in 
these  words:  "An  extension  of  the  company's  business  be- 
yond or  for  other  than  the  objects  or  purposes  expressed  or 
impli^  in  the  memorandum  of  association  shall  take  place 
omy  in  pursuance  of  a  special  resolution."  In  point  of  fact, 
no  resolution  for  the  extension  of  the  business  of  the  com- 
pany was  in  this  case  come  to  ;  but  even  if  it  had  been  come 
to,  it  would  have  been  entirely  inept  and  inefficacious. 
There  was,  in  this  4th  article,  an  attempt  to  do  the  very 
thing  which,  by  the  act  of  Parliament,  was  prohibited  to  be 
done — to  claim  and  arrogate  to  the  company  a  power  under 
the  guise  of  *internal  regulation  to  go  beyond  the  ob-  [672 
jects  or  purposes  expressed  or  implied  in  the  memorandum. 

Now,  my  Lords,  oearing  in  mmd  the  difference  which  I 
have  just  taken  the  liberty  of  pointing  out  to  your  Lord- 
ships between  the  memorandum  and  the  articles,  we  arrive 
at  once  at  all  which  appears  to  me  to  be  necessary  for  the 
purpose  of  deciding  this  case.  I  have  used  the  expressions 
extra  vires  and  intra  mres.  I  prefer  either  expression  very 
much  to  one  which  occasionally  has  been  used  in  the  judg- 
ments in  the  present  case,  and  has  also  been  ufjed  in  other 
cases,  the  expression  "illegality." 

In  a  case  such  as  that  which  your  Lordships  have  now  to 
deal  with,  it  is  not  a  question  whether  the  contract  sued 
upon  involves  that  which  is  malum  proJdbitum  or  malum 
in  S€j  or  is  a  contract  contrary  to  j)ublio  policy,  and  illegal 
in  itself.  I  assume  the  contract  in  itself  to  be  perfectly 
legal,  to  have  nothing  in  it  obnoxious  to  the  doctrine  in- 
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volved  ia  the  expreasioos  which  I  have  naed.  The  question 
is  not  as  to  the  legality  of  the  contract ;  the  question  is  as 
to  the  competency  a:nd  power  of  the  company  to  make  the 
contract  Now,  I  am  cleaily  of  opinion  that  this  contract 
was  entirely,  as  I  have  said,  beyond  the  objects  in  the  mem- 
orandum of  association.  If  bo,  it  was  thereby  placed  be- 
yond the  powers  of  the  company  to  make  the  contract.  It 
so,  my  Lords,  it  ia  not  a  question  whether  the  contract  ever 
was  ratified  or  was  not  ratified.  If  it  was  a  contract  void  at 
its  beginning,  it  was  void  because  the  company  could  not 
make  the  contract.  If  every  shareholder  of  the  company 
had  been  in  the  room,  and  every  shareholder  of  the  com- 
pany, had  said,  "That  is  a  contract  which  we  desire  to  make, 
which  we  authorize  the  directors  to  make,  to  which  we  sanc- 
tion the  placing  the  seal  of  the  company,"  the  case  would 
not  have  stood  in  any  different  position  from  that  in  which 
it  stands  now.  The  shareholders  would  thereby,  by  unan- 
imous consent,  have  been  attempting  to  do  the  very  thing 
which,  by  the  act  of  Parliament,  they  were  prohibited  from 
doing. 

But,  my  Lords,  if  the  shareholders  of  this  company  could 
not  oi  ante  have  authorized  a  contract  of  this  kind  to  be 
made,  how  could  they  subsequently  sanction  the  contract 
after  it  had,  in  point  of  fact,  oeen  made.     I  endeavored  to 
follow  as  accurately  as  I  could  the  very  able  araument  of 
673]  Mr.  Benjamin  at  your  Lordships'  *bar  on.this  point ; 
but  it  appeared  to  me  that  this  waa  a  difficulty  with  which 
he  was  entirely  unable  to  grapple.     He  endeavored  to  con- 
tend that  when  the  shareholders  had  found  that  something 
had  been  done  by  the  directors  which  ought  not  to  have 
been  done,  they  might  be  authorized  to  make  the  best  they 
could  of  a  difficulty  into  which  they  had  thus  been  thrown, 
and  therefrom  might  be  deemed  to  possess  power  to  sane- 
■"'-  the  contract  Deing  proceeded  with.     My  Lords,  I  am 
le  to  adopt  that  suggestion.     It  appears  to  me  that  it 
i  be  perfectly  fatal  to  the  whole  scheme  of  legislation 
liich  1  have  referred,  if  you  were  to  hold  that,  in  the 
place,  directors  might  do  that  which  even  the  whole 
•any  c«uld  not  do,  and  that  then,  the  shareholders 
ig  out  what  Jiad  been  done,  could  sanction,  subse- 
tly,  what  they  could  not  antecedently  have  authorized. 
■  Lords,  if  this  be  the  proper  view  of  the  act  of  Par- 
mt,  it  reconciles,  as  it  appears  to  me,  the  opinion  of  all 
udges  of  the  Court  of  Exchequer  Chamber ;  because  I 
Mr.  Justice  Blackburn,  whose  judgment  was  concurred 
two  other  jud^^ea  who  took  the  sarau  view,  expressing 
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himself  thas(') :  "I  do  not  entertain  any  doubt  that  if,  on 
the  trae  construction  of  a  statute  creating  a  corporation  it 
appears  to  be  the  intention  of  the  Legislature,  expressed  or 
implied,  that  the  corporation  shall  not  enter  into  a  particu- 
lar contract,  every  court,  whether  of  law  or  equity,  is  bound 
to  treat  a  contract  entered  into  contrary  to  the  enactment  as 
iU^al,  and  therefore  wholly  void,  and  to  hold  that  a  con- 
tract wholly  void  cannot  be  ratified."  My  Loi-ds,  that  sums 
up  and  exhausts  the  whole  case.  In  my  opinion,  beyond  all 
doubt,  on  the  true  construction  of  the  statute  of  1862,  creat- 
ing ttiis  corporation,  it  appears  that  it  was  the  intention  of 
the  L^islature,  not  implied,  but  actually  expressed,  that 
the  corporation  should  not  enter,  having  regard  to  its  memo- 
randum of  association,  into  a  contract  of  this  description. 
If  so,  according  to  the  words  of  Mr.  Justice  Blackburn, 
every  court,  whether  of  law  or  of  equity,  is  bound  to  treat 
that  contract,  entered  into  contrary  to  the  enactment,  I 
will  not  say  as  illeeal,  but  as  extra  vires^  and  wholly  null 
and  void,  and  to  hold  also  that  a  contract  wholly  void  can- 
not be  ratified. 

*My  Lords,  that  relieves  me,  and,  if  your  Lord-  [674 
ships  agree  with  me,  relieves  your  Lordships  from  any 
question  with  regard  to  ratification.  I  am  bound  to  say 
that  if  ratification  had  to  be  considered  I  have  found  in  this 
case  no  evidence  which  to  my.  mind  is  at  all  sufficient  to 

{)rove  ratification  ;  but  I  desire  to  say  that  I  do  not  wish  to 
ound  my  opinion  on  any  question  of  ratification.  This 
contract,  in  my  judgment,  could  not  have  been  ratified  by 
the  unanimous  assent  of  the  whole  corporation. 

I  have  only  to  add  to  what  I  have  already  said,  that  I 
observe  that  some  cases  have  been  referred  to  here — ^those 
arising  out  of  the  Agriculturist  Cattle  Insurance  Company 
in  your  Lordships'  House  ('),  and  the  case  of  the  Phosphate 
of  LA/ai/e  Company  v.  Oreen  in  the  Court  of  Common  Pleas  (') 
— as  if  they  had  some  bearing  on  the  present  question. 
Those  cases  have  a  bearing  upon  some  of  the  observations 
with  which  I  have  troubled  your  Lordships.  They  are 
cases  which  illustrate  extremely  well  what  I  nave  said  just 
now,  that  the  articles  of  association  of  a  company  of  this 
kind  are  the  documents  which  define  the  power  of  direc- 
t6r8  as  between  th*ems^lvts  and  the  company.  In  those 
cases  which  I  have  mentioned  the  whole  question  was, 
whether  the  directors  had  gone  beyond  the  powers  which 

0)*  Law  Rep.,  9  Ex.,  262.  L.,  171 ;  Evan*  v.  SmaOccmbe,  Ibid.,  249  ; 

C)  Sba^anan  ▼.  Iknuu,  Law  Rep.,  8  H.     Hmddawortk  v.  Evans,  Ibid.,  268 

(«)  Law  Rep.,  1  C.  P.,  43. 
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were  entrusted  to  them,  and  by  which  their  aathority  was 
limited  under  the  articles  of  association,  or  whether  that 
which  had  been  agreed  to  had  been  duly  performed.  In  no 
one  of  those  cases  was  theft  any  question  as  to  whether  the 
power  of  tlie  whole  company  had  been  exceeded.  In  the 
cases  of  the  Agriculturist  Cattle  Insurance  Company  (')  no 
person  eter  doubted  that  if  the  shareholdei-s  had  assembled 
together  they  might  have  released  from  the  obligation  of  a 
partnership  contract  ilUer  se  (for  there  was  no  question  of 
outside  creditors)  any  member  of  the  company  npon  any 
terms  that  they  thought  fit.  The  only  question  was  whether 
the  directors  had  released  those  who  were  released  upon 
terms  which  they  were  authorized  to  make,  or  whether,  if 
they  had  not  released  them  upon  such  terms,  the  release 
suMequently  became  known  to  the  company  and  was  aanc- 
675]  tioned  by  the  company.  The  shareholders  *might  have 
passed  a  resolution  sanctioning  a  release,  or  altering  the 
terms  in  the  articles  of  association  upon  which  releases  might 
be  granted.  If  they  had  sanctioned  what  had  been  done 
without  the  formality  of  a  resolution,  it  was  quite  clear  that 
that  would  have  been  perfectly  snfficieot.  So  'also  in  the 
case  of  the  PliospJtate  of  Lime  Company  (')  the  qnestion 
was,  whether  that  had  been  done  by  the  sanction  of  the 
company  which  clearly  might  have  IJeen  done  by  a  resolu- 
tion passed  by  the  company.  Those  cases  have  no  applica- 
tion whatever  to  the  present  case.  The  present  case  stands 
upon  the  power,  not  of  the  directors  aJone,  but  of  the  whole 
company  as  settled  by  the  act  of  Parliament. 

My  Lords,  for  the  reasons  which  I  have  thus  endeavored 
to  express,  I  submit  to  your  Lordships  and  move  your  Lord- 
ships that  the  judgment  in  the  present  case  should  be  re- 
versed, and  judgment  entered  for  the  defendants. 

LordChelmsfoed:  My  Lords,  the  question  upon  this  ap- 
peal is  whether  the  plaintiffs  in  error  are  liable  upon  a  con- 
tract entered  into  with  the  defendants  in  error,  or  whether  tiiat 
contract  being  uUra  mres  it  can  be  enforced  against  them. 

The  plaintins  in  error  are  a  limited  company  incorporated 

under  the  Companies  Act,  1862,  by  which  any  seven  or  more 

persona  associated  for  any  lawful  purpose,  may,  by  snb- 

acribinir  their  names  to  a  memorandum  of  association,  form 

porated  company  with  oi"  without  limited  liability. 

jection  of  the  act  prescribes  what  the  memorandum 

iation  shall  contain,  amongst  other  things,  "  the 

for  which  the  proposed  company  is  to  be  estab- 

noH    V.   El-ana,  IjKvi   Bep.,   3     Rep.,  3  H,  L.,  2iB-  UoiJibaotih  v.  Scant, 
Evam   V.  &iudkanikt.   Law     3  H.  L.,  203 
{')  Law  Rep.,  7  C.  P„  43. 
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lished."  And  by  the  12th  section,  power  is  given  to  modify 
the  memorandum  of  association  in  certain  particulars, 
"but"  (the  section  adds)  ''save  as  aforesaid,  no  alteration 
shall  be  made  by  any  companyin  the  conditions  contained 
in  its  memorandum  of  association." 

The  memorandum  of  association  by  which  the  Ashbury 
Company  was  incorporated,  described  its  objects  with  great 
jjarticularity,  the  only  part  of  it,  however,  to  which  atten- 
tion need  be  directed  is  that  which  states  that  ''one  of  tl 
objects  of  the  *company  was  to  carry  on  the  business  [67 
of  mechanical  engineers  and  general  contractors."  The 
learned  counsel  for  the  defendants  in  error  sought  to  give  a 
very  wide  meaning  to  the  words  "general  contractors;"  but 
he  admitted  that  they  required  some  limitation,  contending, 
however,  that  they  extended  at  least  to  the  business  of  con- 
structing railways.  It  appears  to  me  that  the  generality  of 
the  expression  is  limited  by  its  association  with  the  previous 
words,  "mechanical  engineers,"  and  that  it  ought  to  be  con- 
fined to  contracts  connected  with  that  business.  In  common 
parlance  a  mechanical  engineer  is  distinguished  from  a  civil 
engineer,  his  business  "being  not  to  construct  railways,  but 
to  manufacture  machinery  of  every  description.  The  inter- 
-pTetSLtion  of  the  language  of  the  memorandum  of  associa- 
tion urged  on  the  part  of  the  defendant  in  error,  even  if 
accepted,  will  not  in  mv  opinion,  assist  him  in  the  deter- 
mination of  the  case  in  his  favor :  [His  Lordship  here  gave 
a  summary  of  the  facts  of  the  case,  see  antej  p.  654.] 

As  the  result  of  these  several  contracts,  the  counsel  for 
the  defendants  in  error  contended  that  the  plaintiffs  in  error 
were  the  real  contractors  for  the  construction  of  the  Belgian 
line ;  that  the  Societe  Anonyme  was  in  fact  the  Ashbury 
Comi)any  under  another  name,  and  was  only  formed  to 
enable  tne  company  to  obtain  the  power  of  constructing 
the  railway,  which  by  the  Belgian  law  they  could  not  other- 
wise accomplish.  But  the  facts  appear  to  me  to  furnish  no 
ground  for  such  an  argument.  There  is  no  doubt  that  the 
directors  of  the  Ashbury  Company  were  desirous  of  pos- 
sessing the  power  to  make  the  line,  and  for  that  purpose 
they  purchased  the  concession  and  paid  £26,000  of  the 
moneys  of  the  company  in  part  of  the  purchase-money, 
and  in  agreeing  to  form  the  Societ6  Ancmyme,  undoubtedly 
intended  to  have  a  control  over  their  proceedings,  but  the 
stipulation  as  to  their  having  the  nomination  or  a  certain 
number  of  directors  and  commissioners  is  a  proof  that  they 
alone  did  not  form  the  Soci6te  Anonyme.  And  the  obliga- 
tion entered  into  with  Messrs.  Riche,  to  procure  for  them 
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the  contract  for  the  construction  of  the  line,  proves  that 
th^ Ashbury  directors  and  shareholders  were  not  the  societe 
itself,  or  they  would  have  given  that  societe  the  contract, 
and  would  not  have  bound  themselves  to  procure  it. 
677]  *The  company  therefore,  was  only  in  this  position. 
Some  of  the  directors  formed  part  of  a  societe  empowered  to 
make  a  railway,  and  to  enter  into  a  contract  for  its  construc- 
tion. Who,  in  this  state  of  things,  were  the  contractors  for 
actually  making  the  railway  ?  Clearly  no  other  than  Messrs, 
Riche,  who  entered  into  the  contract  with  the  Soceite 
Anonyme  to  make  it.  Mr.  Benjamin  said  that  Messrs.  Riche 
were  the  8ub:Contractors  with  the  Ashbury  Company,  and 
that  upon  the  principle  ^^  qui  facit per  alium  faeit per  ^e," 
that  company  was  the  real  contractor.  But  it  is  a  misap- 
prehension to  assume  the  contract  of  Messrs.  Riche  to  con- 
struct the  line  to  have  been  with  the  Ashbury  Company. 
Messrs.  Riche  did  not  contract  with  that  company  but  with 
the  Societe  Anonyme.  And,  as  to  the  maxim  founded  upon 
it,  it  would  very  much  astonish  a  railway  company  which 
had  procured  an  engineer  to  enter  into  a  contract  for  the  con- 
struction of  the  line,  to  learn  that  the  company  had  thereby^ 
constituted  itself  the  contractor  for  doing  the  work,  and  had 
thereby  become  liable  for  damage  that  mi^ht  occur  through 
negligence  in  its  execution  upon  the  principle  of  respondeat 
superior. 

The  position  of  the  Ashbury  Commny  in  relation  to  the 
contracts  is  nothing  more  than  this.  The  directors  had  pur- 
chased the  concession  for  the  Belgian  railway,  and  paid  a 
sum  of  £26,000  of  the  moneys  of  the  company  to  the  con- 
cessionaries, and  afterwards  entered  into  an  agreement  with 
the  real  contractors  for  making  the  railway,  to  supply  them 
with  funds  to  carry  out  the  undertaking.  Is  this  an  object 
for  which  the  company  was  incorporated  by  the  memoran- 
dum of  association?  Great  stress  was  laid  in  the  argument 
for  the  defendant  in  error  upon  the  opinion  of  Mr.  Justice 
Blackburn,  whose  judgments  are  always  entitled  to  respect. 
He  considers  the  contract  etitered  into  by  the  company  with 
Messrs.  Riche  not  to  be  ultra  rdres  upon  the  ground  (*)  that 
*'at  common  law  a  corporation  could  bind  itself  to  do  any- 
thing to  which  a  natural  person  could  bind  himself,  and  to 
deal  with  its  property  as  a  natural  person  might  deal  with 
his  own."  ''And  that  if  a  general  power  of  contracting  is  an 
incident  to  a  corporation,  which  it  requires  an  indication  of 
intention  in  the  Legislature  to  take  away,  he  saw  no  such 
indication  in  the  act.     It  would  be  different "  (he  added)  "  if 

0)  Law  Rep.,  9  Esl,  268. 
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negative  words  had  been  used,  *and  it  had  been  said  [678 
that  the  company  should  not  do  any  other  acts  than  those 
necessary  for  the  purpose  for  which  it  is  formed." 

Now,  the  incorporation  of  a  company  with  limited  liability 
is  entirely  a  creature  of  the  statute.  It  was  necessary,  not 
onljr  for  the  protection  of  those  who  might  join  such  com- 
panies, but  also  of  persons  who  might  enter  into  contracts 
with  them,  that  the  privilege  of  creating  them  should  only 
be  obtained  upon  certain  conditions  which  should  be  made 
known  to  the  public.  The  Legislature,  therefore,  required 
that  the  objects  for  which  the  proposed  company  was  to  be 
established  should  be  contained  in  the  memorandum  of  as- 
sociation, which,  when  signed  and  registered,  is  to  establish 
the  incorporated  company.  Whether,  if  there  had  been 
nothing  in  the  act,  except  this  clause,  as  to  the  formation 
of  companies,  they  would  not  have  been  restrained  from 
•entering  into  contracts  for  other  objects  than  those  contained 
in  the  memorandum  of  association  is  a  question  which  it  is 
unnecessary  to  consider,  because  there  is  a  clause  which 
imposes  that  restriction  in  the  most  express  terms. 

Mr.  Justice  Blackburn  observed  that  he  saw  no  indication 
in  the  statute  to  take  away  the  general  power  of  contract- 
ing incident  to  corporations ;  but  he  afterwards,  in  mention- 
ing the  12th  section,  said  '4t  provides  in  express  negative 
words  that  'save  as  aforesaid' no  alteration  shall  be  made 
in  the  conditions  contained  in  the  memorandum  of  associa- 
tion." I  do  not  know  how  stronger  words  than  these  could 
be  used  to  prohibit  a  company  formed  under  the  statute 
from  entering  into  any  contract  for  any  object  beyond  those 
mentioned  in  the  memorandum  of  association. 

Among  the  articles  of  association  of  the  company,  as  my 
noble  and  learned  friend  has  observed,  there  is  one  (the  4th) 
that  an  extension  of  the  company's  business  beyond  or  for 
other  than  the  objects  or  purposes  expressed  or  implied  in 
the  memorandum  of  association  shall  take  place  only  in 
pursuance  of  a  special  resolution.  This  article  is  entirely 
nugatory.  I  agree  in  what  was  held  by  my  noble  and 
learned  friend,  Lord  Selborne,  in  DenPs  Case  (^\  that,  under 
the  12th  section  of  the  act,  articles  of  association  professing 
to  confer  authority  to  modify  *the  memorandum  beyond  the 
limited  extent  allowed  by  the  act,  are  simply  void. 

*The  real  description  of  the  contract  entered  into  by  [679 
the  company  is,  an  engagement  to  supply  the  contractors 
for  the  construction  oi  a  foreign  railway  with  the  funds 
necessary  to  enable  them  to  execute  their  contract.     This  is 

(»)  Law  Rep.,  8  Ch.  App.,  776. 
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ot  within  any  of  the  objects  described  in  the  memo- 
[)f  association,  and  the  contract  was  ultra  vires,  and 
not  voidable  merely,  but  absolutely  void.  The 
sounsel'  for  the  defendant  in  error,  after  ar;guing 
he  conclusion  that  tlie  contract  was  ultra  vires,  con- 
lat  the  contract  having  been  in  part  performed,  and 
3y  of  the  company  having  been  paid  in  respect  of 
lareholders,  in  order  to  nave  the  benefit  of  tlieir 
10  misapplied,  had  a  right  to  abstain  from  objecting 
lutract,  which  might  then  be  enforced  against  the 
.  Because,  he  said,  the  Companies  Act,  though  it 
;  the  contract  being  entered  into,  does  not  say,  if 
itors  have  made  such  a  prohibited  contract,  what 
ebolders  may  do  with  it.  And  he  enforced  his 
t  by  urging  the  distinction  between  an  illegal  act 
ct  whicn  it  is  beyond  the  power  of  the  directors  to 
tinction  which  may  be  exemplified  by  the  differencB 
the  objects  for  which  the  company  is  established, 
i  in  the  memorandum  of  association,  and  the  regu- 
jr  the  management  of  the  company  in  tlie  articles 
ation. 

rgument  is  really  directed  to  the  question  whether 
act  was  capable  of  being  ratified  by  the  sharehold- 
w>nsideration  of  which  will  introduce  another  ques- 
jther  it  was  in  point  of  fact  ratified, 
already  observed  that  the  contract  entered  into  by 
)any  with  Messrs.  Riche  was  not  a  voidable  contract 
3ut  being  in  violation  of  the  prohibition  contained 
>mpanies  Act,  was  absolutely  void. 
cactly  in  the  same  condition  as  if  no  contract  at  all 
I  made,  and  therefore  a  ratification  of  it  is  not  pos- 
[  there  had  been  an  actual  ratification,  it  coald  not 
an  life  to  a  contract  which  had  no  existence  in  it- 
t  at  the  utmost  it  would  have  amounted  to  a  sanc- 
he  shareholders  to  the  act  of  the  directors,  which, 
sefore  the  contract  was  entered  into,  would  not  have 
ralid,  as  it  does  not  relate  to  an  object  within  the 
the  memorandum  of  association. 
*The  cases  of  Spademan  v.  SvansQ),  Evans  v, 
nhe  ('),  and  Hovldsiiorth  v.  Beans  ('),  which  were 
irgument  for  the  purpose  of  showing  that  the  rati- 
by  the  whole  body  of  shareholders,  of  an  arrange- 
ich  it  was  not  competent  to  the  directors  originally 
,  gave  it  validity,  do  not  reach  the  present  case. 
3f  the  directors  there  was  not  prohibited  by  statute, 

...  3  IL  L.,  171.    (')  Law  Rop.,  3  H.  L,  263.    O  Law  Rpp.,  3  H.  L„  2*9. 


VoL  vn.] 


ENGLISH  AND  IRISH  APPEALS. 


67 


Ashbury  Railway  Carriage  and  Iron  Co.  v:  Riche. 


1876 


but  was  merely  not  warranted  hy  the  deed  of  settlement  of 
the  company.  If  the  contract  entered  into  by  the  directors 
in  the  present  case  had  been  beyond  the  powers  given  to 
them  by  the  articles  of  association,  not  being  contrary  to 
the  objects  contained  in  the  memorandum  of  association,  it 
might  have  been  previously  authorized  or  subsequently  rati- 
fied by  the  whole  body  of  shareholders. 

But,  assuming  that  the  consent  of  the  shareholders 
would,  in  this  case,  have  had  the  effect  of  giving  life  to  a 
Btill-born  contract,  in  point  of  fact  no  such  consent  was  ever 
given.  A  ratification  of  the  contract  could  only  have  been 
established  by  proof  of  the  acquiescence  of  each  and  every 
shareholder  wim  full  knowledge  of  the  character  of  the  act 
of  the  directors.  It  was  argued  on  the  part  of  the  defendant 
in  error  that,  each  shareholder  having  had  notice  of  meetings 
of  the  company  at  which  arrangements  were  made  with 
respect  to  the  mode  of  dealing  with  the  contract,  and  having 
had  the  means  of  knowledge  as  to  the  transaction,  if  he 
chose  to  absent  himself  from  the  meeting  he  must  be  bound 
by  the  resolutions  of  the  shareholders  present.  But  I  ap- 
prehend that,  a§  Lord  Cranworth  said  in  Houldsworth  v. 
£t>ans.{^)x  "In  joint  stock  companies  absent  shareholders 
should  never  be  bound  to  do  anything  more  than  to  assume 
that  the  directors  are  doing  their  duty."  He  adds :  '*  Ex- 
cept in  cases  where  they  are  informed  that,  although  the 
directors  have  not  intended  to  defraud  the  company,  yet, 
exercising  powers  not  legally  conferred  upon  them,  they 
have  gone  beyond  what  they  ought  to  do."  I  confess  it 
seems  to  me  that,  in  every  case  of  ratification  by  sharehold- 
ers of  an  act  ultra  vires  of  directors,  there  ougnt  to  be,  not 
a  mere  presumption  of  assent,  from  notice  of  the  unauthor- 
ized act  and  absence  from  a  meeting  called  to  legalize  it,  but 
proof  of  the  actual  assent  of  each  shareholder. 

*But  however  this  may  be,  the  present  case  is  widely  [681 
different  from  the  one  supposed.  The  absent  sharenolders 
never  had  any  notice  of  the  object  of  the  meetings.  The 
circular  convening  the  meeting  for  the  14th  of  May,  1867, 
is  relied  upon  as  a  sufficient  notification  to  every  share- 
holder of  what  was  proposed  to  be  done  at  the  meeting. 
The  notice  which  was  given  was  this :  The  meeting  was 
called  amongst  other  things,  '*To  receive,  consider,  and  if 
so  determined,  to  adopt  any  report  or  recommendation 
which  may  be  made  by  the  committee  appointed  at  the  ex- 
traordinary meeting  of  the  company  held  on  the  1st  of  May 
instant,  to  confer  with  the  directors  with  the  view  to  an  agree- 

(»)  Law  Rep.,  3  H.  L ,  276. 
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ng  arrived  at  on  matters  in  dispute."  Now,  what  in- 
■n  could  tiiia  convey  of  the  object  of  the  meeting  i  Mr. 
Blackburn  said  :  "The  bdlance-Bbeet  which  accora- 
his  circular  showed  a  loaa,  and  the  directors'  report, 
jmpanying  it,  declared  that  there  waa  no  dividend. 
re  matters  intelligible  to,  and  likely  to  rouse  atteo- 
the  dullest  and  most  careless  of  shareholders.  I 
r  feel  justified  in  saying  that  there  is  a  prima  facie 
t  every  shareholder  knew  what  it  was  proposed  to 
agree  with  the  learned  judge  that  tliere  was  quite 
t  to  rouse  attention,  which  is  a  very  different  tiling 
iveying  knowledge.  And  with  great  respect  I  think 
nmption  which. he  draws,  which  I  understand  him  to 
T  saying  there  is  a  prima  facie  case,  that  every 
der  knew  what  it  was  proposed  to  do,  is  scarely 
But  supposing  such  a  presumption  may  fairly 
<m  the  facts  connected  witn  the  convening  of  this 

I  think  it  would  not  be  sufficient  in  this  case,  be- 
L  order  to  imply  the  assent  of  an  absent  shareholder 
eedings  of  a  meeting  called  to  ratify  acts  of  direc- 
ich  are  ultra  vires,,  it  is  not  sufficient  to  presume 
tiad  knowledge  of  the  object  for  which  the  meeting 
3d,  but  actual  knowledge  must  be  brought  home  to 
d  even  then  it  may  be  questionable  whether  absence 
J  meeting  afterwards  necessarily  raises  the  implica- 
issent. 

muecessary  to  consider  what  would  be  the  effect  of 
tate  of  things,  because  I  am  clearly  of  opinion  that 
a.se  the  absent  shareholders  had  no  knowledge  con- 
)  them  by  the  proposed  business  of  the  meeting, 
d  that  means  of  Knowledge,  *or  the  presumption  of 
ge,  is  not  sufficient  to  raise  an  implication  of  as- 
nd  therefore,  if  the  contract  of  the  directors  with. 
Riche  had  been  capable  of  ratitication  there  is  no 
at  it  was  ever  ratified. 

le  that  the  judgment  of  the  Exchequer  Chamber 
'  be  reversed. 

Hatbeelet  :  My  Lords,  I  am  of  the  same  opinion, 
jonfess  it  appears  to  me  that  the  case  is  really  re- 
I  one  of  a  very  simple  character,  and  the  question 

merely  to  this — What  is  the  true  construction  of 
)f  Parliament  with  reference  to  the  memorandum 
iation,  and  the  powers  conferred  upon  companies 
id  upon  the  limited  principle,  subject  to  that  mem- 

ards  the  first  question  of  fact  (which  is  introduced 
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independently  of  the  question  of  law),  namely,  whether  or 
not  the  agreement  in  question  upon  which  the  suit  has  been 
actually  commenced  by  Messrs.  Riche,  be  one  within  the 
memorandum  of  association,  it  appears  to  me  to  be  scarcely 
capable  of  argument ;  and  I  say  this  with  the  more  con- 
iiaence,  because  every  counsel  with  whom  the  directors 
have  advised,  and  every  judge  before  whom  the  suit  has 
come,  have  all  concurred  unanimously  in  the  opinion,  that 
as  far  as  regards  that  question  of  fact,  or  rather  that  mixed 
question  of  fact  and  law,  it  is  certainly  not  an  agreement 
within  the  memorandum  of  association.  How  it  could  pos- 
sibly be  brought  within  any  of  the  terms  contained  in  that 
memorandum,  even  with  the  aid  of  the  ingenious  arguments 
that  we  have  heard  at  the  bar,  it  is  very  difficult  to  con- 
ceive ;  because  it  was  admitted  by  those  upon  whom  the 
burden  was  thrown  of  showing  that  the  memorandum  of 
association*  would  cover  it,  that  the  words  "general  con- 
tractors" must  have  some  limit. 

It  could  not  be  contended,  Mr.  ^benjamin  did  not  contend, 
that  under  the  words  ''general  contractors"  the  company 
would  be  at  liberty  to  contract  for  anything  in  the  world, 
ench  as,  for  instance,  fire  or  marine  insurance.  That  ex- 
pression must  be  limited  in  some  degree  at  least  by  the 
words  that  precede  it,  and  if  so  limited  in  any  degree,  it 
would  be  difficult  to  conceive  how  it  *could  cover  a  [683 
contract  which  was  not  a  contract  to  carry  on  the  work  of  a 
mechanical  engineer,  which  was  not  for  supplying  rolling- 
stock  and  the  l&e,  which  was  not  even  for  the  making  of  the 
railway,  but  to  intrust  that  to  Messrs.. Riche  Brothers,  who 
were  to  be  not  simply  subordinate  agents,  but  immediate  con- 
tractors for  the  execution  of  the  work.  The  contract  did  at 
one  time  contain  one  single  clause  as  to  the  furnishing  of 
rolling-stock  by  the  Ashbury  Company,  but  that  clause  was 
afterwards  altered,  because  it  was  discovered  that  the  Belgian 
Government  was  unwilling  to  make  certain  concessions  with 
reference  to  duty  on  the  importation  of  machinery,  on  which 
remission  of  duty  the  Ashbury  Company  had  calculated  as 
a  great  source  of  profit  to  be  derived  from,  undertaking 
that  part  of  the  contract.  I  need  say  no  more  with  refer- 
ence to  whether  or  not  the  contract  in  question,  which  is  a 
contract  to  furnish  another  company  altogether,  the  Societe 
Anonyme  of  Brussels,  with  money  from  time  to  time,  in 
order  to  carry  into  effect  the  works  of  the  railway,  is  to  be 
considered  a  contract  within  the  scope  of  the  memorandum 
of  association  of  the  Ashbury  Company. 

The  only  other  point  in  the  case,  independent  of  the  act 
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lament,  is  the  question  of  ratification,  I  confess  I 
with  the  opinion  wliicii  has  itlready  been  expressed 
'  Lordships,  that  there  is  not  anything  amonntins; 
rmation,  if  it  were  necessary  to  deride  tliat  point.  'I 
iwell  upon  it,  because  I  do  not  think  it  is  necessary 
mine  the  points— but  as  at  present  advised,  certainly, 
>king  through  all  that  has  takeh  place  in  tliese  trans- 

I  find  nothing  by  which  an  absent  shareholder  had 
I  full  notice  of  what  was  contemplated  to  be  done 
his  back  at  the  general  meeting  ;  and  it  appears  to 
.  nothing  took  place  which  would  bind  an  absent 
Ider  to  suppose,  or  conjecture,  that  anytliing  more 
ig  to  be  done  at  the  general  meeting,  tlian  tliat  gen- 
etiiig  would  have  the  power  to  do  under  the  provi- 

the  act 

do  not  think  we  have  arrived  at  that  point,  because 
:  opinion,  like  my  noble  and  learned  friends  who 
iceded  me,  that  no  amount  of  ratitication  or  contir- 
by  individual  shareliolders  could  give  validity  to 
Le  contract  in  question.  That  *depead8  upon  the 
Parliament,  which  is  the  real  point  in  the  case, 
'ou  consider  that  this  act  of  Parliament  was  passed 
;  view  of  enabling  persons'to  carry  on  business  on 
38  which  were,  up  to  that  time,  wholly  uuknown  in 
jral  conduct  of  mercantile  affairs  in  this  country ; 
lu  consider  that  the  general  principle  of  partnership 
,t  every  person  entering  into  any  partnership  what- 
hereby  subjected,  before  this  description  of  legisla- 
I  been  entered  upon,  the  whole  oi  his  property, 
r  it  might  be,  to  the  demands  of  his  creditors,  it 
isible  not  to  feel  that  when  these  legislative  enact- 
^hich  gave  power  to  depart  from  that  principle 
•tain  conditions  to  be  expressed  in  the  act  of  Parlia- 
j  which  companies  could  be  framed  with  tliat  view, 

be  made,  it  was  necessary  that  the  public,  that  is 
ons  dealing  with  a  limited  company,  should  be  pro- 
,s  well  as  that  the  shareholders  themselves  should 
cted. 

iingly,  your  Lordships  will  find,  throughout  the 
'  the  act  of  Parliament,  as  has  been  already  pointed 
he  Lord  Chancellor,  a  plain  and  marked  distinction 
etween  the  interest  of  tlie  shareholdera  inter  se,  and 
est  which  the  public  have  in  seeing  that  the  terras 
jt  of  Parliament  by  which  the  privilege  of  limited 
was  conceded,  were  to  be  construed  in  such  a  man- 
0  protect  the  public  in  dealing  with  companies  of 
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this  description.  The  mode  of  protection  adopted  seems  to 
have  been  this:  The  Legislature  said,  ''You  may  meet  to- 
gether and  foi-m  yourselves  into,  a  company,  but  in  doing 
that  you  must  tell  all  those  who  may  be  disposed  to  deal 
with  you  the  objects  for  which  you  have  been  associated. 
Those  who  are  dealing  with  you  will  trust  to  that  memo- 
randum of  association,  and  they  will  see  that  you  have  the 
power  of  carrying  on  business  in  such  a  manner  as  it  speci- 
fies, to  be  limited,  however,  by  the  extent  of  the  shares, 
that  is  to  say,  the  money  you  may  contribute  for  the  pur- 
pose of  carrying  on  that  business.  You  must  state  the 
amount  of  the  capital  which  yon  are  about  to  invest  in  it, 
and  you  must  state  the  objects  for  which  you  are  asso- 
ciatea,  so  that  the  persons  dealing  with  you  will  know  that 
they  are  dealing  with  persons  who  can  only  devote  their 
means  to  a  given  class  of  objects,  and  who  are  prohibited 
from  devoting  *their  means  to  any  other  purpose."  [685 
Throughout  the  act  that  purpose  is  apparent.     With  re- 

Sard  to  the  amount  of  capital,  which  is  one  point  that  I 
ave  referred  to,  the  act  did  give  a  special  power  of  varia- 
tion. But  with  regard  to  the  memorandum  of  association, 
that  is  carefully  protected  by  the  12th  section.  It  is  pro- 
vided that  whatsoever  other  things  you  may  do  in  the  way 
of  variation,  a  certain  limited  power  of  alteration  being 
given  to  you,  no  such  power  shall  you  have  as  to  the  ob- 
jects 8i)ecified  in  the  memorandum  of  association. 

That  being  so,  my  Lords,  one  turns  to  the  views  expressed 
by  the  learned  judges,  who,  concurring  with  Mr.  Justice 
Blackburn,  have  decided  that  the  contract  which  has  been 
entered  into  in  this  case  is  one  by  which  the  company  has 
been  bound. '  Turning  to  the  reasons  upon  which  they  have 
based  that  opinion,  one  finds  them  very  clearly  expressed 
(as  his  judgments  always  are  very  clearly  expressed) 
in  the  judgment  of  Mr.  Justice  Blackburn.  His  view  ap- 
pears to  be  this :  True  it  is  that  the  objects  to  which  the 
common  seal  was  applied  in  this  case  by  the  corporation 
may  not  be  such  as  the  directors  could  justify  to  their  share- 
holders ;  but  then  the  corporation  was  called  into  being  ; 
and  when  the  corporation  was  called  into  being  you  had  an 
entity  which  could  act  by  its  common  seal,  just  as  any 
physical  entity,  that  is  to  say,  a  human  being  ^as  distin- 
guished from  an  entity  created  by  an  act  of  Parliament,  in 
the  shape  of  a  corporation),  might  act  through  his  contract. 
Having  created  that  body,  that  entity,  you  cannot  say  the 
contract  is  void,  whatsoever  may  be  the  consequences  which 
may  ensue  to  the  persons  who  are  affected  by  the  action  of 
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the  directors  in  affixing  the  common  seal.     Whatever  act 

t.h*iv  mnv  have  to  complain  of,  you  cannot  say  that  the  act 

J  against  the  persons  who  claim  the  benefit  of  that 

seal,  the  power  of  affixing  which  you  conferred 
m  by  makiDg  them  a  corporation. 
6  cites  passages  from  old  authorities,  to  show  that 
;e  you  have  given  being  to  such  a  body  as  this,  you 
taken  to  have  given  to  it  all  the  consequences  of 

called  into  existence,  unless  by  express  negative 
)u  have  restricted  the  operation  of  the  acts  of  the 
lU  have  so  created.  And,  my  Lords,  he  cites  for 
it  purpose  a  passage,  *which  has  been  referred  to 
imes,  from  Ijord  Coke,  namely,  "It  is  a  maxim" 

"in  the  common  law,  that  a  statute  made  in  the 
fe,  without  any  negative  expressed  or  implied, 
I  take  away  the  common  law."  He  quotes  also 
passage  following  it,  from  Plowden:  "Affirmative 
ay  no  doubt  be  used  so  aa  to  imply  a  negative." 
think  when  these  two  propositions  are  taken  to- 
ld applied  to  the  objects  of  this  present  a«t  of  Par- 
it  must  be  clearly  s^en  not  only  that  the  entity, 
loration,  called  into  existence  for  the  purpose  of 
vith  limited  liability,  enjoys,  by  affirmative  words, 
Is  for  which  it  was  called  into  being,  those  objects 
re  specified  in  the  memorandum  of  association ; 

you  also  find  express  negative  words,  providing 
ive  as  aforesaid,  no  alteration  shall  be  made  in  the 
IS  contained  in  the  memorandum  of  association." 

distinct  limitation  by  -yay  of  negative  of  the  pow- 
thorities  which  you  have  conferred  upon  this  en- 
3U  say :  We  confer  upon  this  corporate  bbdy  the 

acting  according  to  the  memorandum,  but  we  also 
^hat  memorandum  shall  never  be  changed.  I  think 
oo  nice  a  refinement  to  say  that  that  is  not  equiva- 
jaying  in  so  many  words,  "The  objects  of  the 
idum  are  your  objects,  and  no  other  ever  shall  or 
>ur  objects." 

f  it  were  not  for  the  refinement  that  is  drawn  in 
notion  which,  as  I  understand  it,  is  the  distinc- 
liied  to  this  case  by  Mr,  Justice  Blackburn,  we 
lave  that  learned  judge  with  us  in  our  opinion, 
appears  to  me  to  make  a  distinction  by  saying, 

this  company  formed  for  the  purpose  expressed 
lemorandum  of  association."     That  is  in  the  af- 

;  and  I  do  not  say  you  shall  never  act  for  any 
rpose,  or  with  any  other  end,  or  that  any  action 
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which  you  do  with  any  other  end  shall  be  void.  All  that 
the  Legislature  has  said,  as  he  states  it,  is  this :  You  shall 
be  gathered  together ;  and,  according  to  the  10th  section, 
the  memorandum  shall  contain  the  objects  with  which  the 
proposed  company  shall  be  established.  That  is  in  the 
10th  section ;  that  is  affirmative ;  and  then  the  only  other 
words,  he  thinks,  are  these  expressly  negative  words  as  to 
your  changing  the  memorandum,  namely,  that  you  shall 
never  *change  that  memorandum.  But  he  does  not  [687 
consider  that,  as  I  understand  it,  to  be  an  express  negative 
to  your  doing  anything  inconsistent  with  that  memoran- 
dum. I  confess,  my  Lords,  that  is  a  refinement  that  I  am 
not  disposed  to  adopt. 

With  re^rd  to  tne  object  which  the  Legislature  had  in 
view,  I  tlank  that  the  Legislature  had  in  view  distinctly 
the  object  of  protecting  outside  dealers  and  contractors  witn 
this .  limited  company,  from  the  funds  of  the  company 
being  applied,  or  from  a  contract  being  entered  into  by  the 
company,  for  any  other  object  whatsoever  than  those  speci- 
fied in  the  memorandum  of  association,  which  the  Legisla- 
ture thought  should  remain  forever  unchanged.  It  is  quite 
true,  as  was  said  in  the  argument,  that  those  same  gentle- 
men who  signed  the  memorandum  might,  the  next  hour  if 
they  liked,  go  into  another  room  and  frame  a  new  object  of 
business  besides  those  specified  in  the  memorandum  of  as- 
sociation they  "had  already  agreed  to.  I  only  say  in  answer 
to  that,  they  might  sign  a  fresh  memorandum  and  form  a 
new  company.  The  same  seven  gentlemen  may  form  half- 
a-dozen  companies  if  they  think  proper,  and  half-a-dozen 
memoranda  of  association  may  be  executed  for  that  pur- 
pose. But  each  would  be  a  perfectly  new  company  in  that 
caae,  and  neither  as  regards  their  shareholders,  nor  still 
more  as  regards  the  general  body  of  the  public,  have  they 
the  power  and  authority  under  the  act  of  Parliament  of 
combining  together  as  a  corporation  with  limited  liability, 
to  carry  on  business  for  any  other  purpose  whatever  than 
that  specified  in  the  memorandum  of  association. 

Now,  my  Lords,  we  listened  to  an  ingenious  ai^ument  by 
Mr.  Benjamin,  and  certainly  I  followed  it  with  great  inter- 
est, in  which,  feeling  the  pressure  of  the  case  in  reference 
to  the  act  which  has  been  done,  he  endeavored  to  put  this 
before  us.  Fieri  non  dehuit  sed  factum  vaZet  He  said : 
''Suppose  I  have  to  concede" — as  he  must  concede,  of 
course  (he  argued  first  one  point  and  then  the  other,  and 
having  finished  his  argument  on  the  point  as  to  whether  or 
not  this  contract  was  intra  vires  of  the  company,  he  pro- 
14  Eng.  Rep.  10 
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this) — "that  the  original  contract  was  invalid, 
bsequent  arrangements  by  which  the  sharehold- 
)rtid  to  make  the  best  they  could  of  the  difficult 
I  which  their  directors  have  placed  them,  might 
.ken  to  be  valid."  Tliat  *may  have  been  done, 
not  for  the  purpose  in  any  way  of  evading  the 
lament,  but  rather  the  contrary,  to  bring  things 
jh  a  state  and  condition  as  the  law  would  allow, 
ke  the  best  of  what  had  been  the  misfortune  of 
ly.  I  apprehend,  my  Lords,  that  no  such  prin- 
3  adopted  as  that,  the  directors  having  committed 
il  act,  and  then  taken  the  proper  course,  as  it  ap- 
i,  in  proposing,  as  they  did,  by  the  instrument  of 

December,  1867,  to  take  the  whole  burden  and 
ity  upon  themselves,  the  very  proper  act  which 
did,  could  give  any  validity  whatsoever  to  that 
iontract. 

3,  I  have  said  all  I  have  to  say  with  reference  to 
led  ratification.  Holding,  in  the  first  place,  that 
uld  be  done  by  the  whole  company  to  confirm 
it,  I  certainly  should  not  be  disposed  to  attach 
;,  which  was  attached  in  the  argument,  to  the 
le  24th  of  December,  1867,  which  I  have  al- 
tioned  as  a  confirmation,  merely  from  the  cir- 
that  there  is  a  provision  in  that  deed  that  the 
hall  do  all  in  its  power  to  hand  over,  or  assist  in 
?er,  to  those  who  took,  aa  they  ought  to  take, 
1  upon  themselves  (namely,  the  directors)  of  re- 
I  funds  of  the  company  and  placing  all  in  statue 
T  say,  nothing  in  this  deed  contained  shall  for  a 
stify  you  in  the  assertion  that  we  are  aU'contirm- 
itin^  to  that  contract.  I  say,  therefore,  that  any 
jruction  of  the  deed  would  seem  to  become 
pable  of  being  soundly  supported  in  argument, 
;  occurred  to  me,  while  it  was  being  argued,  that 
3t  upon  some  such  foundation  as  the  decisions 

instruments  in  which  a  trustee  named  in  a  deed, 
oa  of  disclaiming,  has  been  ill-advised  enough, 

disclaiming  simpUcfter,  to  convey  the  trust 
I  others,  in  wliich  case  he  has  been  held  liable  ;  be- 
I  been  said,  "  You  could  not  convey  it  without  bav- 
in you,  and  you  could  only  take  it  subject  to  the 

supposed  at  first  that  that  sort  of  argument 
ibly  be  adduced  in  suppoit  of  such  a  view  as  this. 
ally  could  have  no  effect  upon  this  ground;    I 

that  the  true  construction  of  that  deed  is  this. 
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that  the  deed  *provide3  that  whatsoever  rights  they  [689 
might  have  acquired  in  consequence  of  the  directors  deal- 
ing with  his  property,  or  in  consequence  of  strangers  deal- 
ing with  them  attempting  to  take  advantage  of  the  contract, 
knowing  that  the  moneys  of  the  company  had  been  em- 
ployed in  a  manner  which  was  ultra  jyires — that  those  rights 
should  not  be  enforced — when  a  stranger  has  taken  the 
money  of  the  company  which  ought  to  have  been  applied 
in  one  way,  knowing  it  ought  to  be  so  applied,  and  applied 
it  in  another  way ;  that  money  is  ear-marked  for  the  ori- 
ginal purpose,  and  can  be  followed  as  against  that  stranger 
with  any  advantages  that  he  may  have  derived  in  conse- 
quence of  the  improper  contract  which  has  been  made. 
That  being  the  case,  I  should  read  that  instrument,  if  it 
had  to  be  construed  at  all,  as  an  admission  on  their  part 
that,  repudiating  and  rejecting  altogether  that  contract,  if 
they  had  any  right  whatever  of  that  description  which  I 
have  mentioned,  namely,  a  right  of  following  their  own 
money  when  it  is  misapplied  into  that  which  has  been  pro- 
cured by  means  of  its  misapplication, — if  any  such  rights 
they  had,  they  would  not  exercise  them. 

rerhaps,  however,  it  is  unnecessary  for  me  to  enter  into 
that  point,  considering  that  I  hold,  as  I  certainly  do,  upon 
this  contract,  that  it  was  one  which  no  body  of  sharehold- 
ers had  power  to  ratify,  or  could  if  they  were  to  meet  to- 
gether possiblj^  ratify,  it  being  by  the  12th  section  illegal 
and  void,  as  being  contmry  to  the  purpose  for  which,  and 
for  which  only,  power  and  authority  was  given  by  the 
Legislature,  and  any  other  purpose  being  one  which  the 
Legislature  has,  according  to  my  view  of  the  case,  by  the 
clauses  Ihat  I  have  referred  to,  expressly  and  distinctly 
prohibited. 

Lord  O'Hagan:  My  Lords,  I  am  clearly  of  the  same 
opinion.  The  case,  which  has  been  argued  with  great  abil- 
ity on  both  sides,  depends  for  its  result  on  the  answers  to 
three  questions.  First,  were  the  contracts  we  have  to  deal 
with  tutTa  vires  of  the-  directors?  Secondly,  if  they  were, 
was  it  possible  to  ratify  them  through  the  action  of  the 
shareholders  ?  Thirdly,  were  they,  in  fact,  so  ratified  ? 
The  facts*  having  been  made  very  familiar  to  your  Lord- 
ships by  my  *noble  and  learned  friends  who  have  [690 
preceded  me,  I  shall  content  myself  with  briefly  indicating 
the  conclusion  to  which  I  have  arrived. 

On  the  first  question,  I  think,  notwithstanding  the  very 
ingenious  reasoning  of  the  counsel  for  the  defendant  in 
error,  that  the  contracts  in  controversy  were  clearly  ultra 
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the  directors  of  the  company.  Indeed^  this  was 
of  the  directors  themselves,  and  of  their  legal  ad- 
nd  I  do  not  find  that  any  of  the  learned  judges  in 
t  of  Exchequer  or  the  Cfourt  of  Exchequer  Chain- 
ed to  adopt  it.  I  cannot  agree  with  the  contention 
aemorandum  of  association  is  not  to  be  interpreted 
'  to  the  ordinary  rules  of  construction;  and,  so 
1,  it  seemg  to  me  quite  plain  that  the  words  "gen- 
ractors"  cannot  be  held  to  indicate  the  possession, 
ersbns  so  described,  of  unlimited  authority  to  en- 
my  sort  of  contract.  Considering  the  description 
ompany  contained  in  the  first  paragraph  oi  the 
dum,  and  the  immediate  context  which  identities 
h  "mechanical  engineers,"  and  points  distinctly  to 
.daries  of  their  action,  I  have  no  doubt  that  their 
'ere  confined  to  the  making  and  completion  of  con- 
jnnected  with  mechanical  engineering,  and  the 
objects,  the  selling  or  lending  railway  carriages, 
plant  and  rolling-atock,  and  the  purchases  ancil- 
nd  necessary  for  their  proper  business,  which  are 
in  the  3d  clause  of  the  memorandum  before  and 
employment  of  the  description  "mechanical  en- 
nd  general  conti-actors." 

de  "noscitur  a  Mcm"  was  never  more  clearly  ap- 
and  its  reasonable  application  was  never  more 
lecessary  ii  we  would  give  any  practical  effect  to 
orandum  in  connection  with  the  act  under  which  it 
led.  That  act  gave  certain  privileges  and  imposed 
onditions,  and  one  of  them  was,  that  the  memoiuu- 
issociatiou  should  specify  the  objects  of  men  seek- 
ide  with  limited  liability,  for  the  manifest  purpose 
e  objects  should  be  clear  and  definite,  and  known 
to  all  who  might  have  dealings  with  the  company, 
n  a  case  like  this,  it  were  competent  for  persons 
and  registering  such  a  memorandum  to  segregate 
tr  words,  as  "contractor"  and  "merchant,"  and 
iist  that  their  generality  *should  be  confined  not 
aclared  purposes  of  the  formation  of  the  company, 
ihe  conterminous  phiuseology,  nor  even  by  the 
reason  of  tUe  thing,  the  purpose  of  the 'act  would 
;ed,  and  the  favor  given  by  it  would  be  enjoyed  with- 
Iment  of  the  condition  properly  imposed  for  the 
;nefit.  To  hold  that  in  such  a  case,  and  with  such 
■andum,  a  company  describing  itself  as  the  Rail- 
riage  and  Iron  Company  should  be  .at  liberty  to 
for  the  clotliing  of  the  army,  or  to  trade  iu  dia- 
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moDds  from  Natal,  would  seem  to  me  to  nullify  the  statute 
alike  in  its  policy  and  in  its  terms. 

Having  therefore  no  doubt  that  the  action  of  this  com- 
pany was  ulti'a  vires^  I  confess  I  have  as  little  that  there 
was  no  valid  ratification  of  the  impeached  contracts.  Again, 
we  must  keep  in  mind  the  purpose  of  the  legislation  with 
which  we  are  dealing.  It  was,  as  I  have  said,  to  give  a 
privil^e  upon  a  condition ;  and  the  privilege  was  to  be  en- 
joyed upon  the  terms  and  with  the  limitations  indicated  in 
the  memorandum  of  association.  That  memorandum,  when 
put  on  record,  was  to  be,  for  contractors,  for  creditors,  and 
for  all  the  world,  a  reliable  description  of  the  exact  charac- 
ter, purposes,  and  powers  of  the  company  described  in  it. 
And  the  admission  of  an  authority  in  shareholders  to  war- 
rant anything  inconsistent  with  that  character,  antagonistic 
to  those  purposes,  and  beyond  those  powers  (and  in  this 
case  it  was  so  undoubtedly),  would  seem  to  encourage 
evasion  of  the  statute  to  abrogate  the  condition,  whilst  con- 
tinuing the  privilege,  and  so  to  give  the  benefit  without  the 
burthen.  By  the  memorandum  the  general  community  is 
to  judge  of  the  association  ;  but  how  can  that  be  so  if  share- 
holders, proposing  to  bind  a  corporation  by  resolutions,  per- 
haps effective  between  the  shareholders  themselves,  altogther 
ignore  that  memorandum,  and  authorize  dealings  quite  be- 
yond the  scope  of  its  contomplation  ?  It  is  plain  that  if  the 
ratification  for  which  the  defendant  in  error  contends,  could 
validly  afiirm  the  contracts  on  which  he  relies,  there  is  no 
amount  of  divergence  from  the  original  object  of  the  com-* 
pany  which  might  not  have  been  approved,  no  extension  of 
the  limits  prescribed  by  the  memorandum  which  might  not 
have  been  effected  by  a  simple  resolution  of  all  the  share- 
holders. And  if  this  be  so,  I  cannot  think  that  a  conclusion 
pregnant  with  consequences  so  very  serious,  can  properly 
be  sustained.  It  is  not  warmiited  by  the  statute,  [692 
which  equally  condemns  it  by  negative  and  aflirmative  pro- 
visions ;  and  any  such  ratification  if  relied  on,  being  in  clear 
contravention  oi  the  purpose  and  the  letter  of  the  law,  should 
in  my  opinion  be  held  void  and  illegal. 

This  disposes  of  the  second  question  and  concludes  the 
case,  but  it  is  right  to  say  on  the  third  point  that,  whatever 
may  be  the  possibility  or  impossibility  of  legal  ratification, 
I  do  not  think  any  ratification  was  in  fact  accomplished  by 
the  shareholders.  Assuming  the  contracts  to  nave  been 
nUra  vires^  we  must  cast  on  the  defendant  in  error  the  onus 
of  showing  that  they  were  validly  ratified ;  and  it  appears 
to  me  that  he  has  wholly  failed  to  do  so.     In  the  cases  de- 
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n  this  HoHse  to  which  we  have  had  frequent  reference, 
lent  of  all  the  shareholders  was  assumed  to  be  essen- 

a  ratification  ;  and  we  may  take  it  as  conceded  tliat 
n  assent,  expressly  or  by  implication,  from  actual 
ce,  or  at  a  meeting,  or  authority  implicitly  or  directly 
must  be  proved,  even  if,  when  so  proved,  it  would  He 
al  to  ratify  an  otherwise  invalid  arrangement.  In 
se  no  such  proof  is  forthcoming.  The  docnmenta  and 
i  clearly  show  that  all  the  shareholders  were  not 
t  at  any  meeting  transacting  business  important  for 
jordships'  consideration ;  and  it  was  admitted  that 
rere  not  by  Mr.  Benjamin  in  his  equally  able  and 

argument.     The  absent  shareholders  could  not  be 

by  wliat  was  done  at  these  meetings,  unless  they 
nthority  for  it,  and  there  is  no  allegation  of  express 
ity,  and  no  ground  of  any  Itind  for  implying  authority, 
terns  quite  just  to  say  that  absent  shareholders  are 
assume  any  intention  of  illegality,  or  any  design  on 
rt  of  the  directors  to  transcend  their  legal  powers. 
it  to  found  any  implication  of  assent  to  tlie  carrying 
such  an  intention  or  design,  we  must  have  evidence 
otice  of  it  was  communicated.  And  in  the  case  be- 
3,  I  fail  to  find  any  such  notice.     In  the  circulars 

the  meetings  there  was  plainly  none,  nor  do  I  think 
ras  any  in  the  accounts  and  balance  sheets  of  such  a 
ter  as  to  put  the  shareholders,  necessarily,  on  inquiry, 
;e  them  in  the  alternative  of  attending  and  protesting 
t  possible  irregularities,  or  being  bound  by  them 
ivhatever  *they  might  be.  A  passage  from  the  judg- 
f  Mr.  Justice  Willes,  in  the  case  of  the  Phosphate  of 
Company  y.  Green  ('),  appears  tp  me  to  be  very  sound 
posite  in  this  case :  "The  principle  by  which  a  per- 
i  whose  behalf  an  act  is  done  witliout  his  authonty, 
itify  and  adopt  it,  is  as  old  aa  any  proposition  known 
law.  But  it  is  subject  to  one  condition  in  order  to 
t  binding;  it  miist  be  either  with  full  knowledge  of 
iracter  of  the  act  to  be  adopted,  or  with  intention  to 
it,  at  all  events,  and  under  whatever  circumstances." 
1  this  case,  as  1  have  said,  the  burthen  of  proof  of 
■tion  lies  on  the  respondent ;  and  I  find  none  to  satisfy 
her  that  the  absent  shareholders  had,  in  the  language 

Justice  Willes,  "full  knowledge  of  the  character  of 
s  to  be  adopted  or  the  intention  to  adopt  them,  at  all 

and  under  whatever  circumstances,  or  iudeed  to 
them  at  all. 

(')  Lavf  Rep.,  7  C.  P.,  E6. 
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On  all  the  points  arising  in  the  case,  I  am  therefore,  my 
Lords,  clearly  of  opinion  that  the  plaintiffs  in  error  are 
right,  and  that  the  appeal  should  be  allowed. 

liORD  Selborne:  My  Lords,  the  action  in  this  case  is 
brought  npon  a  contract  not  directly  or  indirectly  to  execute 
any  works,  but  to  find  capital  for  a  foreign  railway  com- 
pny,  in  exchange  for  shares  and  bonds  of  that  company. 
Such  a  contract,  in  my  opinion,  was  not  authorized  by  the 
memorandum  of  association  of  the  Ashbury  Company.  All 
your  Lordships,  and  all  the  judges  in  the  courts  below,  ap- 
pear to  be,  so  far,  agreed. 

But  this,  in  my  Judgment,  is  really  decisive  of  the  whole 
case.  I  only  repeat  what  Lord  Cranworth,  in  Hawkes  v. 
Eastern  Courdies  Railway  Company  {')  (when  moving  the  * 
judgment  of  this  House),  stated  to  be  settled  law,  when  I 
say  that  a  statutory  corporation,  created  by  act  of  Parlia- 
ment for  a  particular  purpose,  is  limited,  as  to  all  its  powers, 
by  the  purposes  of  its  incorporation  as  defined  in  tnat  act. 
The  present  and  all  other  companies  incorporated  by  virtue 
of  the  Companies  Act  of  1862  appear  to  me  to  be  statutory 
corporations  within  this  principle.  The  memorandum  of 
association  is  under  that  act  their  fundamental,  and  (except 
in  *certain  specified  particulars)  their  unalterable  law ;  [694 
and  they  are  incorporated  only  for  the  objects  and  pur- 
poses expressed  in  that  memorandum.  The  object  and 
policy  of  those  provisions  of  the  statute  which  prescribe  the 
conditions  to  be  expressed  in  the  memorandum,  and  make 
these  conditions  (except  in  certain  points)  unalterable,  would 
be  liable  to  be  defeated  if  a  contract  under  the  common  seal, 
which  on  the  face  of  it  transgresses  the  fundamental  law,  were 
not  held  to  be  void,  and  ultra  vires  of  the  company,  as  well 
as  beyond  the  powers  delegated  to  its  directors  or  administra- 
tors. It  was  so  held  in  the  case  of  the  £Iast  Anglian  Railway 
Campany  (*),  and  in  the  other  cases  upon  railway  acts,  which 
cases  were  approved  by  this  HouSe  in  Hawkes*  Case  (*),  and 
I  am  unable  to  see  any  distinction  for  this  purpose  between 
statutory  corporations  under  railway  acts  and  statutory 
corporations  under  the  Joiht  Stock  Companies  Act  of  1862. 

The  view  of  the  three  judges  who  in  the  Court  of  Ex- 
chequer Chamber  were  for  affirmance,  was  (as  I  understand 
it)  that  all  contracts  whatever  (not  expressly  or  by  neces- 
sary implication  prohibited),  are,  prima  facie^  within  the 
powers  of  all  these  companies  merely  because  they  are  cor- 
porations, but  that,  inasmuch  as  the  common  seal  must  be 
affixed  to  their  deeds  by  some  agents  having  a  delegated 

0  5  tt  L.  C,  331.  («)  11  C.  B.,  775 ;  21  L.  J.  (C.P.),  23. 
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id  as  the  general  powers  delegated  to  the  directors 
■al  meetings  are  only  for  the  purposes  expressed  in 
irandnm  and  articles  of  association,  their  agency  to 
itract  going  beyond  those  purposes  cannot  be  pre- 
nless  it  is  made  manifest  by  proof  of  the  consent 
individual  sliareholder.  With  this  view  I  cannot 
tliink  tliat  contracts  for  objects  and  purposes  for- 
)r  inconsistent  with,  the  memorandum  or  associa- 
'Mra  vires  of  the  corporation  itself.  And  it  seems 
[■  more  accurate  to  say  that  the  inability  of  snch 
8  to  make  such  contracts  rests  on  an  original  lim- 
d  circumscription  of  their  powers  by  tlie  law,  and 
mrposes  of  their  incorporation,  than  that  it  de- 
lon  some  express  or  implied  prohibition,  making 
wful  which  otherwise  they  would  have  had  a  leg^ 
to  do. 

ing  so,  it  necessarily  follows  (as  indeed  seems  to  me 
*have  been  concefled  in  Mr.  Justice  Blackbnm'g 
.)  that,  where  there  could  be  no  mandate,  there  can- 
y  ratilication  ;  and  that  the  assent  of  all  the  share- 
lan  make  no  difference  when  a  stranger  to  the 
an  is  suing  the  company  itself  in  its  corporate  name, 
mtract  under  the  common  seal.  No  agreement  of 
lers  can  make  that  a  conti'act  of  the  corporation 
!  law  says  cannot  and  shall  not  be  so. 
ever,  this  contract  (though  contrary  to  the  law  of 
iation,  and  not  within  the  powers  either  of  the 
or  of  a  general  meeting)  could  have  been  suscepti- 
ifirmation  or  ratification  by  the  universal  consent 

shareholders,  I  should  have  been  of  opinion  that 
.  here  no  evidence  whatever  to  go  to  a  jury  of  any 
firmation  or  ratification.  What  was  relied  npon 
antirely  of  resolutions  passed  at  certain  general 
of  tlie  shareholders,  and  a  deed  executed  pursuant 
■esolations.  Bnt^assuming  these  to  be  acts  which 
operly  have  been  constrned  as  acta  of  adoption  or 
in)  there  is  no  evidence  that  they  were  ever  cona- 
d  to  any  shareholder  who  was  not  present  at  those 
,  either  by  notice  beforehand,  or  afterwards.  The 
ider  which  these  meetings  were  convened  contained 
from  which  any  shareholder  could  be  led  to  sup- 
it  was  in  contemplation  to  enter  into  or  adopt,  on 
of  the  company,  any  contract  or  arrangement  in 

the  ordinary  powers  of  the  company,  as  repre- 
'  the  shareholders  assembled  at  a  duly  constituted 
oeeting.     There  is  no  obligation  upon  any  share- 
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holder  receiving  such  notices,  either  to  attend  the  meetings 
or  to  make  inquiries  as  to  what  is  proposed  to  be  done  at 
them,  in  order  to  protect  himself  from  being  bound  by  acts 
or  contracts  uUra  vires  of  any  general  meeting.  He  will,  of 
course,  be  bound  by  all  that  the  general  meetings  can  do,  as 
to  the  matters  mentioned  in  the  notices,  within  their  powers ; 
but  he  cannot,  in  his  absence  and  without  his  knowledge,  be 
taken  to  consent  that  they  shall  bind  him  by  any  resolutions 
or  acts  in  excess  of  those  powers,  whether  such  acts  or  res- 
olutions do  or  do  not  relate  to  the  particular  business  for 
the  transaction  of  which  those  meetings  were  called  to- 
gether. 

*As  to  the  construction  placed  by  the  majority  of  [696 
the  judges  upon  the  resolutions  and  deed,  which  in  this 
case  they  held  to  establish  ratification,  I  only  wish  to  guard 
myself  against  being  supposed  to  assent  to  the  proposition 
that  a  deed  executed  between  the  directors  and  their  share- 
holders, which  was  not  meant  to  be,  and  which,  as  between 
the  parties  to  it,  was  not,  a  ratification  by  the  company  of 
the  agency  of  the  directors  in  transactions  otherwise  unau- 
thorized, and  which  was  never  acted  upon  so  as  to  alter  or 
affect  the  position  of  the  Messrs.  Riche,  could  operate  in 
their  favor  as  a  ratification  of  that  agency. 

Jvdgment  of  the  Court  of  Exchequer  CharribeT  re- 
versed^ and  judgment  entered  for  defendants. 

Lords*  Journals^  8th  June,  1875. 

Attorney  for  plaintiff  in  error :  H,  Skynner. 
Attorneys  for  defendant  in  error :   Stecens^  Wilkinson  & 
Harries. 

See  note,  6  Eng.  Kep.,  17 ;  11  Eng.  Hun,  1 ;  People  v.  lUinois,  etc.,  9  Chi- 

Hep.,  483  note  ;  13  Eng.  Rep.,  756  note,  cago  Leg.  News,  51. 

As  to  suits  by  sto^bolders,  se/a  3  Where  the  statutes  of  the  state  aa- 

Eng.  Rep.,  28  note  ;  11  id.,  484  note  ;  thorize  the  legislature  to  change,  alter 

13  id.,  758  ;   MeMurray  v.  NortJiem  or  repeal  the  charter  of  a  corporation,  a 

BaUiOw  Co.,  23  Grant's  (U.  C.)  Chy.,  statute  increasing  its  capital,  changing 

134;  Uogers  v.  Lafayette,  52  Ind.,  296  ;  the  route  or  tennini  of  a  railroad,  au- 

Oreaua  v.  Gcuge,  52  How.  Prac,  58  ;  thorizing  it  to  build  a  branch  or  to  pur- 

ForftMY.ifempAur,  2  Wood's  C.  C,  323.  chase  another  road  will  not  discharge 

It  is  not  ultra  vires  for  a  canal  com-  a  stockholder  from  his  subscription  for 

pany,  haTing  the  right  to  draw  water  stock:  Buffalo  v.  Dudley,  14  N.  Y., 

from  a  public  river  for  its  chartered  336;  Poughkeepsie,  etc.,  v.  GhriMn,  24 

parpose,  to  agree  to  discharge  its  waste  N.  Y.,  150  ;  Hartford,  etc.,  v.  Vroawell, 

water  at  a  certain  point :  Armstrong  y.  5  Hill,   383;    IVoy,  etc.,  v.  Kerr,  17 

PentL,  ffc.,  38  N.  J.  Law,  1.  Barb.,  581 ;  Schenectady  v.  Thacher,  11 

A  corporation  has  no  power  to  trans-  N.  Y.,  102;  Pick  v.  Chicago,  etc.,  6 

fpr  all  its  property  and  thus  terminate  Bissell,  177  ;  Neio  Haven,  etc.,  v.  GJiap- 

itx existence  and  take  in  payment  stock  vnan,  38  Conn.,  56  ;  see  cases  cited  by 

of  another  corporation  carrying  on  the  counsel,  p.  63,  contra  ;  same  case,  12 

tame  business :     Taylor  v.    Ma/rle,  8  Am.   Law  Reg.,  N.  S.,  80  and  note, 

14  Eng.  Rep.  11 
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Chicago,  etc..  TT  Ills.,  See  A 

.     r.  DiHtird,  IB  Ben  Mod-  Gtanl's  .      ..,      .  ,___. 

to ;  Norwich  v.  Attorney-  The  stocklioldera  of  a'  Tailrood  o 

pper  Cbd.  Errors  aad  Ap-  tlie  rood  Id  common,  to  be  employed  in 

See  ume  case  though  not  BpeciRed  uaes.    Each  owns  ■  share  in 

ppealed    from,   9    Grant's  the  whole,  and  is  to  have  a  proportion- 

6t)3.  ate  shCre  in  lis  profits.     They  have  in- 

rer  F'uUon  Co.  v.  Marth,  vested  a  portion  oF  tlieir  capital  in  it, 

9,  as  eiplalned  Id  Rott  v.  and  in  it  alone.     They  have  a  tight  in 

.,  77  Ills.,   134;  and  Nu-  the  road,  and  in  everv  dollar  it  earns. 

lerviaort.    19   Wall..   TSl;  lite  directont  are  thei^  trustees  to  em- 

e.,  V,  Amdt,  31  Penn.  St.  ploy  the  joint  capital  in  the  manag«- 

iuTTOua  T.  Smith,  10  N.  Y,,  ment  of  the  road,  and  the  road  onlv,  to 

%  T.  Sacchi,  IQ  Abb.   Pr.  the  end  that  from  the  iDvestmeat  tbo 

Be  Camp  v.   Abeard,   53  Btockholdeis  have  chosen  they  may  reap 
the  contemplated  proGla.     And  this  is 

ort  cannot  however  make  the    agreement   of    the    stockholders 

though  eipresslj  author-  among  themselves. 

1  by  the  charter :  Bantam,  They  each  contract  with   the   other 

idn,  14  N.  v.,  646.  that  their  money  shall  be  so  employed, 

liasolutton  of  a  joint  stock  What  the  majority  determine  vrithin 

'   "     "   ■     )t  thetr     ■ 


1  is  the  duty  of  thetrasteeB  the  scope  of  this  matual  contract,  they 

le  assets  into  money  and  to  each  agree  to  abide  by.  but  there  tfaeir 

,he    proceeds    among    the  mutual  contract  ends,  and  no  majority, 

Tney  have  no  right  to  liaiMeer  large,  has  a  right  ta  divert  one 

le  assets,   or    any  portion  cent  of  the  joint  cspit^  to  any  purpoBo 

tie  old  association,  without  not  consistent  with  and  growing  out  of 

of  aii  the  stockholders  :  this  original  fundamental  joint  inten- 

1  V.  BarMy,  8  Hun,  306, 16  tion  :  Black  v.  DeUiuraTe,  etc.,  S4  N.  J, 

N.  8.,  228,  50  How.  Prac..  Eq.,  463-4  ;  Etan  v.  John*on.  9  N.  J. 

V.   Barney,   5   Hun,  257;  En.  (1  Stockt.),  401. 

hhilton,   SI   Eng.    L.    and  when   any  person  takes  stock  in  a 

0;  Blatehford  v.  lioea,  64  railroad  corporaUon.hehasenlered  into 

17  How.   Prac.,   110;   Mc-  a  contract  with  the  company,  that  hia 

uf,  55  Barb.,  347,  37  How.  interests  shall  be  snbject  to  the  direc- 

Buttg  V,  Wood,  88  Barb.,  tion  and  control  of  the  proper  authoii- 

1  37   N.   Y.,   817;   (fMa^  ties  of  the  corporation  to  accomplish 

mvnt,  02  N.  Y.,  133  ;  Tay-  the  object  for  which  the  company  won 

i  Weekl.  Dig..  305  ;  Man»-  organized.     He  does  not  agree  that  the 

\keT,  80  Mick.  134.     Gw-  improvement  to  which  he   subscribed 

',  79  Penn.  St.  B.,  220.  should  be  changed  in  its  purposes  and 

w  V.   tjcreie  Co.,  1   Rhode  character  at  the  will  and  pleasure  of  a 

)  id.,  18  ;  Matter  of  Tra*k,  majority  of  the  stockholders,   so  that 

;  Schenck  v.  IngraAam,  3  rum  retpentiiiiiUiet,  and  it  may  be  neu 
haiardt,  are  added  to  the  original  un- 

eceiver  is  appointed  by  one  dertaking.     He  may  be  very  wOling  to 

ig  another  suit  Grst  com-  embark  in  one  enterprise,  and  unwill- 

rbich  one  is  appointed  and  ing  to  engage  in  another  ;  to  assist  in 

akes  posaesnion  of  the  re»,  building    a    short    line    railway,   and 

n  is  wrongful  and  should  averse  to  risking  his  money  in  one  hav- 

the  prior  jurisdiction  of  ing  a  longer  line  of  transit ;  Clearwater 

■Bt  obtaining  jurisdiction;  v.   Meredith,  1  Wall.,  40;   Solomon  v. 

ilrt-t,  *(<!..  6  Bissell,  28«.  iainj,  13  Beav.,  839  :   Id.,  377  ;  8.  C, 

der  not  consenting  to  such  ft  Eng.  Bail  way  Cases,  2^;  Id.,  803; 

ay  recover  of  the  trustees  Coleman     v.     Eatlem     Counliei,     lU 

'.   his  stock  so  wrongfully  Beav.,  1 ;  Mie}l^|an^v.  Bacon.SSlAicii., 

Prothingltam  v.  Barnes,  486. 

Dyckman  v.  Va3iente,  43  The  only  copslruction  to  be  given  is, 
that  the  legislatUK  piay  alter,  not  tfiut 
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(id  stockholders  mayy  as  bettoeen  each    Hailioay  Co.  v.  Vanderbilt,  12  N.  Y. 
itthgr.    The  case  of  NoLusch  v.  Irting    Sup.   Ct.  R.  (6  Hun),  124.;    Bvits  ▼. 


was  decided  upon  this  very  ground. 
The  act  of  parliament  had  given  the 
oompanr  th6  power  to  embanc  in  ma- 
line  insurance,  but  the  consent  of  all 
tiie  partners  was  still  held  necessary. 
The  plain  object  of  the  reservation  in 
this  cose  was  to  give  the  legislature, 


Wood,  37  N.  Y.,  817,  88  Barb.,  181. 

Where  the  state  consents  to  the  con- 
solidation  of  two  railroad  companies  by 
act  of  the  legislature,  the  act  of  con- 
solidation is  not  void  ;  but  stockholders 
not  consenting  thereto  are  released. 
The  relation  between  a  railroad  com- 


ity a  hare  majority  of  the  stockholders,  pany  and  a  stockholder,  is  one  of  con- 
power  :  Oldtown  v.  Veazie,  89  Maine,  tract ;  and  any  legislative  enactment 
380;  see  Michigan,  etc.,  v.  Bacon,  38  authorizing  a  material  change  in  the 
Mich.,  486.  powers  or  purposes  of  the  corporation, 

A  majority  of  stockholders  have  no  not  in  aid  of  the  original  object,  if 

right  to  confiscate  or  divert  the  prop-  acted  upon  by  the  corporation,  is  not 

eitj  of  the  minority  because  by  so  do-  binding  upon  the  stockholder  without 

ing  the  pecuniay  interests  of  all  will  his  consent :  McOra/ry  v.  Junction,  etc., 

be  sabserved  :  Mann  v.  Butter,  2  Barb.  9  Ind.,  858. 

Ch,  362;  Gordon* s  Appeal,  79  Penn.  Corporations    can    only    consolidate 

St. R., 220;  Bradley  Y.Tyson,^lliic\L,  with  the  consent  of  the  legislature, 

337.  and  where  a  consolidation  is  thus  ef- 

Nor  can  a  court  of  equity  compel  a  fected,  it  amounts  to  a  surrender  of  the 

stockholder  to  do  so,  no  matter  how  ad-  old  charters,  and  the  formation  of  a 

viDtageoos  the  new  arrangement :  Al-  new  corporation  out  of  such  portions 

hert,  e<c.,  L.  R.,  6  Chy.,  381 ;  Taylor  v.  of  the  old  as  enter  into  the  new. 

Earl,  3  Weekl.  Dig.,  305.  Those  stockholders  in  the  old,  who 

Though  in  New  York  by  statute,  in.  do  not  enter  the  new,  are  entitled  to 

some  cases,  the  value  of  a  dissenting  withdraw  their  shares,  and  may  enjoin 

stockholder's  interest  may  be  appraised  till  they  are  secured  :   Staie  v.  Bailey, 

and  paid  to  him:    2  Laws.  1807,   ch.  16  Ind.,  46. 

«60,  g  2,  p.  2445 ;  Matter  of  Trask,  6  See  Spering's  Appeal,  71  Penn.  St. 

Hon,  236.  R.,  11. 

The  trustees  must  see  to  it  that  aU  Nor  can  one  company  purcliase  the 

the  cestui  que  trusts  are  parties  to  the  business    of   another,   or  transfer  its 

transaction  and  concur  ;  for  even  in  the  business  or  delegate  its  powers  to  an- 

cam  of  a  large  number  of  creditors  other,  or  amalgamate  with  another  un- 

each  individual  must  act  for  himself,  less  expressly  authorized  by  the  articles 

or  lie  is  not  estopped,  and  the  consent  of  association  :    Kerr  on  Injunctions, 

of  a  majority  cannot  affect  the  rights  558. 

of  one  who  did  not  concur  :  1  Perry  on  As  to  stockholders  who  do  not  as- 

Tn]ata(2d  ed.),  §  285 ;  Stevens  v.  But-  sent,  such  a  transaction  is  absolutely 

land,  etc.,  29  Vt.,  545  ;   S.  C,  1  Am.  void :  GampbelTs  Case,  8  Eng.  R.,  678, 

Law  Reg.,  O.  S..  154  ;  Matt&r  of  John-  L.  R.,  9  Chy.,  1. 

«m,  31  Eng.  Law  and  Eq.  Rep.,  430.  In  the  absence  of  any  special  power 

A  majority  of  the  stockholders  of  a  for  that  purpose  in  their  deeds  of  set- 

oorporatioii  have  power  to  dissolve  it,  tlement,  an  amalgamation  between  two 

bat  they  cajinot  dispose  of,  or  exchange  joint  stock  companies  is  tUtra  tires  and 

the  interest  of  a  stockholder  in  its  as-  invalid,  and  the  obligations  and-  lia- 

sdB,  without  his  consent :  McCurdy  v.  bilities  arising  out  of  such  attempted 

Mvers,  44  Penn.  St.  R.,  535.  amalgamation,  and  assumed  by  the  di- 

fhe  funds  of  a  joint  stock  company  rectors   of  the  purchasing   company, 

established  for  the  purpose  of  one  un-  cannot  be  enforced  against  tl^e  share- 

dertakine,   cannot  be  applied   to  an-  holders  of  such  company  ]  Be  JDra  Ins. 

other  ana  the  attempt  so  to  apply  them.  Society,  9  Weekly  Rep.,  67;    8  Law 

though  sanctioned  by  all  the  directors.  Times  (N.   S.),  814;   80  Law  J.  Ch., 

aod  by  a  large  majority  of  the  share-  (N.  S.),  137  ;  6  Jur.  (N.  S.),  1334. 

holdera,  is  illegal :    Sivtpson  v.  Diree-  A  shareholder  in  a  railway  company 

t(fn,etc.,  8  House  Lords  Cases,  711;  is  entitled  to  restrain  the  directoi^  from 

Lynde  v.  Eastern,  etc.,  86  Beav.,  19.  carrying  into  effect  an  agreement  with 

See  cases  cited  by  counsel  in  Erie  another  railway  company  for  the  p^al- 
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of  their  tines,  which  has  not  tion  ;   Burt  v.  BritUh,  etc.,  4  De  Gex 

he  s&nction  of  the  Icgisl&ture.  &    Jonra,    166,    Kerr  on   Injunctions, 

where  such   egreement  con-  648;  Butti  t.  Wood,  SI  N.  Y.,  317,  38 

lUBes  providing  for  thtowiog  Barb.,  181 ;   Lynde  t.  EaiCtrn,  etc.,  36 

>ls  into  one  common   fund,  Beiivan.   10 :   I)/tnee  v.  Goldingham,  7 


tntire  management  and  plans  change  the  aesels  for  Block  in  a  corpois- 

I  coropaoy  to  the  other ;  Vice-  tion  or  in  another  associalion  and  sar- 

1S69,  Charlton  v.  Ktactutld  render  the  control  of  the  affairs  of  the 

lie  Baiijcay  Go. ,  5  Jur.  (N.  S.),  stockholders  to  another,  and,  legally,  « 

'eekl;  Kep.,  731.  different  Ijody  of  men  not  selected  by 

ladefence  that  the  interest  of  the  stockholders  of  the  old  company. 
bolder  complaining  is  small,        A  trustee  with  power  to  sell  has  no 

to  save  the  nasociation  from  right  to  eichange  for  other  property  : 

taneceesaiy  to  make  it.  2  Perry  on  Trusts  (2d  od.).  §789,  Id., 

.holder  ir '-■-!-  --   --  '■—■ 


1  behalt  of  himself  and  Trustees  empowered  by  deed  to  sell 

similarly  situated,  though  he  real  estate,  and  with  the  proceeds  pay 

d  by  every  other  stockholder  debts  and  make  inTeetmenta  in  stock, 

rporation :   WhUe  v.  Cwnna-  are  not    authorized    to  eichaogi;   the 

R,  Co.,  1  Hemming  &  Miller  trust  properly  for  other  real  property. 

I  V.  Britiih,  We.,  4  De  Qex  &  By  maikingsuclieichaDge,  though  with 

t.  the   beat  intentions,  they  are   lespon- 

rules  of  law  or  equity  entitle  sibla  for  the  fall  value  of  the  property 

a  a  final  judgment   award-  parted  with  :  Ringgold  v.  RinggtM,   1 

urtlcular    remedy    or    reUef,  Harris  &  QUl(Md.),  11,  25. 

yterial  bow  small  his  interest  A  trustee   authorized   to  sell  is  not 

lomoges  may  be,  or  whether,  authorized  to  exchange  or  barter,  but 

Ance  on  an  injunction  to  re-  to  sell  for  money  only  :   Taylor  v.  Oui- 

use  of  water  he  has  any  use  loamy,  1  Ohio,  333,  33t 

•operty  affected  by  the  judg-  So  an  authority  to  sell  to  A.  will  not 

Jiendc  V.  Ingraliam,  5  Hun,  authorize  a  sale  to  B :  JVifc«  v.  Smith, 

A  V.  Bragg.  10  Wend.,  2G0  ;  2  Code  Bep.,  31  Gen.  T..  Bth  Disl.,  1  U. 

'.   Troy,  etc.,  34  Barb.,  585,  8.  Law  Mag.,  37. 

11,   affirmed  40  N.  Y.,  321;  If  an  agent  or  trustee  sell  trust  prop- 

!    V.   IffdUir,    1   Paige,    197;  erty  contrary  to  his  duty,  he  is  liable  to 

I.  Richardton,  8  Kng.  R,,  835,  the  purchaser,  and  also  to  his  principal 

II,  221.  or  caitvi  que  Irutt:  BuA  v.  Cole.  28 

I  reason  why  a  party  should  N.T.,  261.                   ' 

.   a  proper  judgment,  "  that  A  trustee  authorized  to  sell  can  sol) 

Ion  of  the  water  was  no  in-  only  for  cash :   RumfU  v.  Butteli,   36 

le  defendant,  or  that  he  in-  N.  T.,  581,  683-0;  iw*  v.  Davenport, 

on    his  legal   tights  to   the  3  Hill,  373 ;   Palmer  t.  Wmiams.   24 

m  bad  motives,  or  purposes  Mich.,  338;  Davit'i  Appeal,  14  Penn. 

Jice"  :  Clinton,   v.  Myeri,  4«  St.  H.,  871. 

Though  if  authorized  to  Bell  at  not 

.  every  other  shareholder  may  less  than  a  particular  sum.  It  is  donbt- 

d  to  him,  any  single  share-  ful  whether  he  is  guilty  of  a  eonter- 

a  a  right  to  iustitkite  a  suit,  tian  so  as  to  render  him  liable  to  aa 

of    himself  and  all  Kitliei  action  at  law  for  trover  :  Jfiwre  v.  JAv 

ers  who  have  a  common  in-  EUibtn,    83     Barb.,    240;    IlnrrU    v. 

Ii  himself,  to  restrain  the  ap-  SehuUi,  40  Barb.,   315;   MeMorrie  r. 

)f  the  common  funds  of  the  Bimpton.  21  Wend.,  610. 

to  any  other  purpose  than  But  see  Kingman  v.  Uotaling,    2-1 

IT  pntposes  of  the  concern.  Wend.,    433;    RiUy    t.    Whetier,    44 

rt  of  equity  will  interpose  in  Verm,,    189  ;   Berkukire,   tie.,  v.  Woi- 

■  by  injunction.    The  amount  coif.  3  Allen,  ^7 ;  Ouy  v.  OoW^,   13 

t  of  the  complaining  share-  Johns,  332. 

II  not  be  taken  into  coiisidera-  And  such  agent  must  sell  in  the  ordi- 
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oaiT  manner :  Van  ArtcUUe  v.  Joiner,  At  most,  it  but  remained  inactive  when 

44  ^a.,  173.  it  might  have  prosecuted  its  claim  for 

Though  the  credit  be  given  in  good  relief.     But  merely  remaining  passive, 

faith  :  Swoyer's  Appeal,  5  Penn.  St.  R.,  does  not  deprive  a  party  of  the  right  to 

(5  Barr.),  37*7 ;  Hurgi  v.  FMier,  1  Har-  seek  relief,  unless  in  addition  thereto 

ris  ft  Gill,  88  ;  Seiple  v.  Irtcin,  30  Penn.  he  does  some  act  to  induce  or  encour- 

St,  513 ;  Kametnan  v.  Moiiagan,  24  age  others  to  expend  their  money  or  to 

Mich.,  36.  alter  their  condition,  and  thereby  ren- 

The  directors  of  a  corporation  are  its  der  it  unconscientious  for  him  to  en- 
agents  with  limited  powers,  and  their  force  his  rights  :  Covington,  etc.,  R,  R. 
daties  are  to  conduct  its  affairs  in  fur-  v.  JBotdee,  9  Bush.  (Ky.),  493-4  ;  Mer- 
therance  of  the  ends  of  its  creation;  riam  v.  Boston,  etc.,  117  Mass.,  241 ; 
they  have  no  power  to  destroy  it  or  BidweU  v.  AstoVy  etc.,  16  N.  Y.,  263. 
give  away  its  funds,  or  deprive  it  of  Where  one  company  had  transferred 
any  of  the  means  to  accomplish  the  its  business  to  a  new  company  under 
purposes  for  which  it  was  chartered  :  an  agreement  that  the  stockholders  of 
Bedford  RaUroad  Go,  v.  Bowser,  48  the  old  should  be  stockholders  in  the 
Penn.  St.,  29.  new,  and  shareholders'  certificates  in 

A  mere  failure  by  a  stockholder  to  the  new  company  were  sent  to  each 

object  to  an  unauthorized  disposition  shareholder  in  the  old  company ;    it 

of  the  assets  of  a  corporation  of  which  was  held  that  a  shareholder  who'  had 

he  is  a  member  will  not  prevent  a  recov-  taken  no  notice  of  the  communication, 

ery  for  such  unauthorized  disposition,  and  had  done  nothing  in  relation  to  the 

\^en  a  right  of  action  has  accrued,  agreement,   was  not  a  shareholder  in 

SQch  right  can  only  be  destroyed  by  a  the  new  company  :  Matter  of  Empire 

release  under  seal,  or  by  the  acceptance  As^tirance,  etc.,   L.  K.,  6  Ghy.  App., 

of  something  \rt  satisfaction  of  the  in-  266,  271-2. 

jury:  J^jBTtm^AI v.2>Mnfop,  5  N.Y.,  537.  An  action  is  properly  brought  by 

Nothing  but  payment  of  the  dam-  the  complaining  stockholder  on  behalf 

ages,  an  accord  and  satisfaction,  or  a  of  himself   and  all  others  who  shall 

release,  is    a   bar   to  an  action  once  become  parties  and  contribute  to  the 

vested:  C2ar/;  v.  Jfe^x,  10  Bosw.,  338  ;  expenses:    Mann  v.  Butler,  2  Barb. 

CkriMtianstnh    v.    Sinaford,    19    Abb.  Chy.,  362  ;  Story's  Eq.  PI.,  §|  107-119, 

Prac.,223.  135  b.   c. ;   Butts  v.  Wood,  87  N.  Y.. 

The  principle  that  one  is  estopped  317 ;   38  Barb. ,   181 ;  Dennis  v.  Ken- 

because  he  did  not  object,  applies  only  nedy,  19  Barb.,  517;  Wood  v.  Draper, 

where  his  acts  or  admissions  have  been  24  Barb.,  187 ;  l^brbes  v.  Memphis,  etc., 

Boeh  IS  to  mislead  an  innocent  party.  2  Wood's  G.  0.,  328. 

^Vhefe  the  party  encroaching  knows  Against  the  trustees  who  have  com- 

what  he  is  doing,  it  is  unnecessary  for  mitted  the  wrong  and  who  hold  the 

the  injured  partv  to  protest  or  to  in-  balance  of   the    assets,   if   any ;    the 

form  the  wrongdoer  of  the  wrong  he  new  company  to  which  tlie  assets  are 

is  doing :  Christianson  v.  Sina/ord,  19  transferred  is  a  proper  party.     It  is 

Abb.  I^«c.,  223.  bound  to  know  that  the  trustees  had 

The  refusal  to  entertain  this  propo-  no  authority,   as    against  a  non-con- 

sitioo,  and   the    failure  to  sue  until  senting  stockholder,  to    transfer   t{ie 

oeariy  the  requisite  length  of  time  to  property  :  Salomons  v.  Lang,  12  Beav., 

har  its  action  had  elapf^,  present  no  877 ;  mrie  Railway  Co.  v.  VanderbiU,  12 

obstacle  to  the  interposition  of  a  court  N.  Y.  Sup.  Ct.  Rep.  (5  Hun.),  123. 
of  equity  in  behalf  of  the  company. 
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[Law  Reports,  7  House  of  Lords,  607.] 
Jane  14,  IS,  IBTB. 
IE    DIKECT0R3,     &C.,    OF    THE    SWINDON    WaTER- 

CoMPAHY,  Limited,  Appellants ;  and  The  Pko- 
Bs  OF  THE  Wilts  and  Berks  Canal  Navigation" 
«r,  ReapoudentB  ('). 

Canal — Riparian  Omia —  Water  JEipAft. 

'  wliich  purchaaes  the  laod  of  a  riparian  owper  etandd  in  the  sain^  eita-. 
d  with  respect  to  the  water  rights  connected  with  that  land, 
npany  wag  extabliehed  by  certain  acts  of  Parliament.  The  acts  gave 
prictors  rights  as  to  ttddng  water  from  streams  within  the  distanco  of 
or  the  purpose  of  making  and  maintaining  the  canaL  They  purchased 
trcam,  Trom  which  stream  they  had  the  right  to  take  waiter.  Id  this 
>une  ripariy  altera.  As  such  they  weie  entitled  to  the  flow  of  water 
md  streams  ruaning  into  ILat  stream,  subiect  only  to  the  rights  which 
i  owners  st  the  npper  part  of  the  stream  might  lawfully  exerclna. 
irs  of  B  waterworks  company  purchased  a  mill  on  the  upper  part  of  the 
and  BO  became  riparian  owners  as  tlie  owner  of  that  mill  had  been. 
f  used  the  water  fur  the  purposes  and  in  the  manner  allowed  by  law  to 
n  owner,  but  collected  it  into  a  permanent  reservoir  for  the  supply  of 
own,  and  claimed,  as  their  legal  right,  such  a  user  of  it: 
this  Dee  of  the  water  by  the  direclora  of  the  waterwoi'ks  company  was 
ible  use  of  the  stream,  such  as  could  justifiably  be  mnde  by  an  upper 
er,  and  tbat  the  canal  proprietors,  who  were  also  riparian  owners, 
>f  water  was  thereby  affected,  were  entitled  to  come  into  equity,  and 
jnction  to  reetrain  thia  use  of  the  water. 

[>roprietorB  had  previonely  sold  some  of  the  water  to  the  inhabitants  of 
others: 

lATniaLET:  Though  that  might  he  in  excess  of  the  powers  given  th« 
tors  by  their  acts,  it  formed  no  excuse  fur  what  had  been  siuce  dune  by 
ks  company. 

of  riparian  ownors  on  the  upper  and  lower  portions  of  a  stream  dia- 
rplained. 

N  persons  who  had  formed  a  company  for  the  par- 
naking  a  canal,  obtained  in  the  35  Geo.  3  an  act 
rhich  empowered  them  to  do  so,  and  anthorized 
m  to  supply  the  canal  *and  its  cuts  aud  branches 
er  from  all  such  springs  as  should  be  found  in 
,he  same,  and  from  all  "rivers,  springs,  brooks, 
ind  watercourses  whatsoever,  which  were  or  should 
within  the  distance  of  2,000  yards  from  any  part 
d  canal  or  cuts  respectively,  or  from  any  reservoir 
jirs  belonging  thereto,"  and  to  do  all  such  works 
t)e  necessary  for  carrying  these  purposes  into  effect. 
3  were  passed  (especially  the  1  &  2  Geo.  4,  c.  xcvii.) 
g  these  powers,  and  changing  the  name  of  the 
impany  to  its  present  form.     Tlie  words  uf  the  6th 

(')  Varying  U  Eiig.  Rep.,  546. 
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clause  of  this  act  relating  to  the  supply  of  water  to  the 
canal  slightly  varied  from  those  of  the  farst  act.  They  were 
these:  The  canal  proprietors  were  empowered  "to  main- 
tain and  keep  navigable  and  passable  for  boats,  barges,  and 
other  vessels  the  said  canal  and  cuts,  and  for  that  r)urpose 
to  supply  the  said  canal  and  cuts  respectivel}^  at  all  times 
forever  hereafter  with  water  from  all  rivers,  springs,  brooks, 
streams,  and  watercourses  whatsoever,  which  have  been  or 
shall  be  found  within  the  distance  of  2,000  yards  from  any 
part  of  the  same  canal  ahd  cuts  respectively." 

One  of  the  chief  sources  of  supply  to  the  canal  (within  the 
2,000  yards'  distance)  was  a  stream  called  the  Wroughton 
Stream  (sometimes  called  the  Moredon  Brook,  and  some- 
times the  River  Ray),  and  the  waters  of  that  stream,  flowing 
at  the  summit  level  of  the  canal,  had  been  constantly  used 
for  that  purpose.  In  the  year  1807  the  canal  proprietors 
bought  a  mill  on  the  Wroughton  Stream  known  as  Wayte's 
MilL  The  water  wheels  of  this  and  six  other  ancient  mills 
were  turned  by  the  waters  of  the  Wroughton  Stream. 
Wayte's  Mill  was  the  nearest  to  the  point  of  junction  of  the 
Wroughton  Stream  with  the  canal ;  there  were  other  mills 
above  it  higher  up  the  stream.  The  purchase  was  made 
under  the  authority  of  the  original  Canal  Act,  and  the  con- 
veyance gave  to  the  purchasers  the  rights  of  the  original 
owner  to  the  use  of  tne  water.  The  canal  proprietors  did 
not  use  Wayte's  Mill  as  a  water  mill,  but  pmled  it  down. 

In  1866  the  appellants  formed  a  company  (and  registered 
it  under  the  Joint  Stock  Companies  Act,  1862),  called  "the 
Swindon  Waterworks  Company,  Limited,"  the  object  of 
which  was  to  supply  the  town  of  Swindon  (now  very  largely 
increased  in  extent  and  *population  in  consequence  jh9v 
of  being  one  of  the  most  important  stations  on  the  Great 
Western  Railway),  and  purchased  a  mill  called  Bedford's 
Mill,  situated  on  a  stream  the  waters  of  which  flowed  into 
the  Wroughton  Stream,  pulled  down  the  mill  itself,  and 
converted  the  adjoining  land,  which  to  the  extent  of  four- 
teen acres  they  had  also  purchased,  into  a  reservoir;  and 
they  sank  shafts  for  the  purpose  of  obtaining  a  farther  sup- 
ply of  water.  They  also  erected  a  brick  culvert  and  other 
works,  the  effect  of  which  the  canal  proprietors  alleged  was 
to  divert  the  water  from  the  Wroughton  Stream,  and  so  in- 
jure the  supply  of  water  to  which  the  proprietors  were 
entitled  for  the  use  of  their  canal.  The  directors  of  the 
waterworks  company  entered  into  an  arrangement  to  supply 
Swindon  with  water,  and  made  the  necessary  alterations 
in  their  works  for  the  purpose.     The  year  1870  was  a  year 
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:,  and  the  supply  to  the  canal  waa  thereby  dimin- 
the  canal  proprietors  alleged  that  it  was  still 
more  injunously,  diininistied  by  tlie  water  ab- 
7  the  appellants  for  their  reservoir  and  the  supply 
n  of  Swindon,  [See  the  statements  miide  in  tlie 
of  the  Lord  Chancellor,  post,  p.  707.]  A  cor- 
ce  ensued  between  the  canal  proprietoi-s  and  the 
f  the  waterworks,  the  latter  of  whom  insisted  on  a 
;  to  do  what  they  had  done,  and  ultimately  the 
jrietors  filed  a  bill  against  tlie  directors  praying 
auction  to  prevent  the  latter  from  continuing  to 
water  from  the  Wroughton  Stream,  and  for  an 
d  account,  and  for  general  relief, 
ictors  of  the  waterworks  claimed  by  their  answer 
a  owners  of  Bedford's  Mill  to  divert  the  waters  in 
ley  had  done.  They  denied  doing  any  injurv  to 
itors  in  the  lawf  nl  use  of  water  for  the  canal ;  they 
it  the  canal  proprietors  had  formerly  sold  water  to 
of  Old  and  New  Swindon,  and  still  sold  water  to 
na,  which  water  was  not  therefore  required,  or 
he  purposes  of  the  canal. 

body  of  evidence  was  taken,  and  the  cause  came 
leard  before  Vice-Chancellor  Malins  on  a  motion 
ee,  and  on  the  3d  of  December,  1873,  his  honor 
le  bill  to  be  dismissed  with  costs.  On  appeal  to 
Lords  Justices  this  decree  *was  reversed,  and  an 
was  granted  (').  This  appeal  was  then  brought. 
^ox  Bristowe,  Q.C.,  and  Mr.  TFl  W.  Kars&ke, 
iger,  Q.C,,  with  them),  for  the  appellants:  The 
ts  must  found  their  claim  here  upon  the  words 
1  authorizing  the  making  and  the  maintenance  of 
Those  acts  do  not  warrant  that  claim,  and  it 
sustained  on  the  ground  that  the  respondents  are 
wners,  for  they  are  not  so  in  the  sense  in  which 
is  properly  used.  They  bought  the  mill  of  a 
vner,  but  they  have  not  continued  it  in  its  original 
heir  rights,  therefore — though  a  riparian  owner 
it  his  rights  as  such  to  anotlit^r  person,  NuUal  v. 
(■) — had  been  abandoned.  AVhatever  rights  they 
t,  therefore,  depend  on  their  acts  of  Parliament, 
a  mere  parliamentary  company  founded  for  a 
pose,  and  they  cannot  claim  in  reaped  of  any 
obtained  from  the  purchase  of  Wavte's  Mill. 
then,  whatever  may  be  the  streams  from  which 

,9Ch.  Ap.46],  See  p.  462,        (•)  Law  Kep.,  2  Et,  1. 
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they  are  allowed  to  draw  water  to  supjply  their  canal,  they 
are  only  entitled  to  di-aw  so  much  as  will  supply  it,  for  in- 
stance, so  many  thousand  gallons  a  day,  and  supply  it  for 
its  pnrp6se8  as  a  canal,  but  not  to  sell  the  water,  or  for  any 
other  purpose :  National  Manure  Company  v.  Donald  (*). 
They  are  not  entitled  to  use  the  water  for  any  other  pur- 
poses than  those  specified  in  their  acts :  Rochdale  Canal 
Company  v.  Raicliffe  (*).  If  so,  there  can  have  been  no  in- 
jury inflicted  on  them,  for  they  have  not  been  deprived  of 
anything  to  which  they  Tfere  lawfully  entitled.  If  they  get 
as  much  water  as  will  enable  them  to  work  their  canal,  they 
get  all  that  the  acts  meant  to  give  them.  Now  the  evidence 
shows  that  for  a  long  time  they  have  sold  water — which  was, 
of  course,  in  excess  of  what  was  required  for  the  canal — to  the 
Great  Western  Railway  Company,  its  servants  and  work- 
men, and  certain  persons  in  owindon,  and  they  even  sell  it 
now  to  at  least  two  tradesmen  of  the  neighborhood.  Such  a 
sale  is  not  *within  the  purpose  of  making  and  maintain-  [701 
inga  canal  for  which  alone  their  powers  were  given  them,  and 
is  not  authomed  by  their  acts.  All  their  rights  were  given 
to  them  in  trust  for  the  benefit  of  the  public — a  benefit  of  a 
particular  sort,  fixed  and  settled  by  Parliament.  They  can- 
not be  protected  in  these  rights  when  they  seek  to  employ 
the  water  in  another  and  different  manner,  and  for  their  own 
sole  profit.  The  court  will  take  these  circumstances  into 
consideration  in  determining  whether  they  are  entitled  to 
the  special  relief  they  are  now  seeking :  Clarke  v.  Clark  (*). 

Ko  real  injury  to  the  respondents,  as  owners  of  Wayte's 
Mill,  the  only  character  in  which  they  could  have  a  pre- 
tence to  come  into  a  court  of  equity,  has  been  established 
by  the  evidence  here.  They  really  are  not  riparian  owners, 
and  have  not  suffered  any  loss  of  rights  and  advantages  as 
riparian  owners ;  and  their  bill,  which  was  not  maintain- 
able by  them  as  mere  canal  proprietors,  was  therefore  prop- 
erlv  dismissed  by  the  Vice-Chancellor. 

The  appellants'  reservoir  was  at  a  considerable  distance 
from  the  respondents'  canal,  and  was  not  even  on  the  banks 
of  the  stream  from  which  they  claimed  to  draw  their  supply 
of  water.  Now  the  Legislature  which  gave  the  respond- 
ents the  right  to  take  water  from  streams  within  2,000  yards' 
distance,  gave  them  a  fixed  and  limited  space  for  that  pur- 
pose, and  did  not  intend  to  make  riparian  owners  (and  such 
the  appellants  are),  who  might  be  several  miles  up  the  river, 
suffer  from  a  diminution  of  water  in  order  to  contribute  to 
the  respondents'  profits. 

(')  4  n.  A  N..  8.  («)  18  Q.  B.,  287.  O  Law  Rep.,  1  Ch,  Ap.,  16. 

14  ExG.  Ekp.  12 
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arson,  Q.C.,  and  Mr.  C.  M.  RoupeU,  for  the  re- 
were  not  called  on,  except  with  relation  to  the 
■ds  need  in  the  decree  below. 
>  Chancellor  (Lord  Cairna) :  Your  Lordships 
ear  a  few  observations  with  regard  to  the  form 
« ;  not,  I  think,  because  there  was  any  doubt 
Tectneas  in  point  of  Bnbstance  of  the  judgment 
I  Justices,  but  because  the  decree  had,  probably 
m,  assumed  a  form  which  was  scarcely  apposite, 
pd  to  the  nature  of  the'iasues  which  were  raised. 
jr  Lords,  the  questions  which  are  raised  in  the 
I  are,  no  doabt,  questions  of  very  considerable 
to  tiie  parties ;  but  they  are  questions  which 
le  not  to  be  attended  with  any  real  difficulty, 
fs  in  the  suit,  the  canal  company,  came  into 
'  Chancery  complaining  of  an  injury  which  had 
to  them  in  a  twofold  capacity.  In  the  lirst 
were  a  canal  company  established  under  acts  of 
now  of  considerable  antiquity,  for  the  purpose 
.nd  maintaining  a  canal  navigation  in  the  usual 
irm.  They  pointed  to  those  acts  of  Parliament, 
shall  afterwards  have  occasion  to  refer  your 
18  their  charter,  under  which  they  were  entitled, 
instance,  to  make  their  canal  and  to  obtain  a 
ant  of  supply  of  water  for  the  purposes  of  their 
>bey  complained  that  having  made  their  canal, 
obtained,  by  means  of  streams  which  they  were 
0  press  into  their  service,  a  sufficient  supply  for 
one  of  those  streams  had  subsequently  oeen  in- 
1,  and  diverted  by,  the  present  appellants,  who 
of  land  higher  up  upon  the  stream. 
lOrds,  thev  had  a  second  complaint  to  make.  It 
it  near  their  canal,  but  higher  up,  upon  the 
e  stream  in  question,  there  had  been  a  riparian 
hich  was  called  in  the  argument  by  tlie  name 
Mill,  and  that  the  canal  proprietors  had  pnr- 
tenement  with  all  its  rights,  and  that  they  had 
vfnlly,  being  authorized  by  their  act  of  Parlia- 
ke  their  canal  and  hold  the  pioperty,  and  to 
tr  for  the  purpose  of  enjoying  it  or  for  the  pur- 
lling  it.  The  tenement  which  they  purchased 
'e  said,  a  riparian  tenement ;  the  stream  in  ques- 
through  it.  In  point  of  fact,  at  the  time  it  was 
le  stream  was  used  for  the  purpose  of  working  a 
)n  the  tenement,  and  the  caual  proprietors  under 
Parliament,  if  they  had  bi'en  so  minded,  might 
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have  continued  to  use  that  mill  as  a  mill.  The  plaintiffs  in 
the  suit  (the  present  respondents)  therefore  said  that,  as  to 
this  tenement  of  theirs,  tne  acts  which  they  were  complain- 
ing of  not  merely  interrupted  the  flow  of  water  to  the  canal, 
but  interrupted  the  flow  of  the  water  in  its  usual  course  to  the 
tenement  in  question.  They  complained,  ^therefore,  [703 
that  the  rights  which  had  been  given  by  Parliament  for  the 
purpose  of  making  and  maintaining  the  canal  had  been  in- 
terfered with,  and  farther,  that  their  rights  as  riparian 
owners  had  been  interfered  with  by  the  operation  of  the 
defendants  (the  appellants)  higher  up  on  the  stream. 

My  Lords,  what  tne  appellants  were  doing  was  this :  they 
were,  as  I  have  said,  owners  at  a  considerable  distance  up 
the  stream  in  question ;  they  had  taken  possession  of  the 
water  of  the  stream  higher  up  ;  they  had  altered  the  chan- 
nel of  the  stream,  and  they  had  made  a  reservoir  into  which 
they  collected  and  poured  all  the  water  of  the  stream. 

My  Lords,  the  alteration  of  the  channel  of  the  stream,  or 
even  the  collection  of  the  water  of  the  stream  into  the  reser- 
voir, would  not  of  itself,  or  need  not  of  itself,  have  been  any 
injury  to  the  owners  lower  down  the  stream,  because  it  might 
Well  be  that,  notwithstanding  that  alteration  of  the  channel 
and  that  tenaporarv  collection  of  the  water  into  the  reservoir, 
the  natural  now  of  the  stream  might  have  been  restored  and 
the  waters  continue  to  come  down  as  they  had  done  before. 

But,  my  Lords,  the  alteration  of  the  channel  and  the  col- 
lection 01  the  waters  into  the  reservoir  were  not  made  for 
the  mere  purpose  of  detaining  the  water  for  a  short  time 
and  afterwards  restoring  it,  but  for  a  wholly  different  pur- 
pose. They  were  made  for  the  purpose  of  supplying  a 
considerable  aud  increasing  town  in  the  neighborhood, 
namely  Swindon,  with  water;  a  purpose  extremely  de- 
sirable and  laudable,  but  one  to  be  attained  not  by  violent 
means,  or  means  not  warranted  by  law,  but  by  legal  means. 

That,  my  Lords,  therefore  raises  in  the  iirst  place,  before 
adverting  to  the  parliamentaiy  position  of  the  canal  com- 
pany, the  question  whether  a  proceeding  of  this  kind,  that 
18  to  say  the  user  of  a  running  stream  by  an  upper  owner 
lor  a  purpose  such  as  I  have  indicated,  is  a  lawful  user  of 
the  stream  as  against  the  owner  of  a  tenement  lower  down 
the  stream.  The  law  of  this  country  as  to  the  rights  of 
npper  and  lower  riparian  owners  is  so  well  settled  in  its 
general  aspects,  that  I  need  only  remind  you  of  the  general 
features  of  that  law,  without  referring  to  any  of  the  author- 
ities which  have  been  cited  at  the  bar. 

*Undoubtedly  the  lower  riparian  owner  is  entitled  [704 
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iistomed  flow  of  the  water  for  the  ordinary  pur- 
ifhich  he  can  use  the  water,  that  is  quite  coD8i8t«>nt 
ght  of  the  upper  owner  also  to  use  tne  water  for  all 
urposes,  namely,  as  has  been  said  ad  lavaiidwni  et 
um,  whatever  portion  of  the  water  may  be  thereby 

and  may  cease  to  come  down  by  reason  of  that 
farther,  tnere  are  uses  no  doubt  to  which  the  water 
it  by  the  upper  owner,  namely,  uses  connected 
inement  of  tliat  upper  owner.  Under  certain  cir-  -^ 
8,  and  provided  no  material  injury  is  done,  the  ^ 
T  be  used  and  may  be  diverted  for  a  time  by  the 
ler  for  the  purpose  of  irrigation.  That  may  well 
the  exhaustion  of  the  water  which  may  thereby 

may  be  so  inconsiderable  as  not  to  form  a  snbject 
int  by  the  lower  owner,  and  the  water  may  be  re- 
ir  the  object  of  irrigation  ia  answered,  in  a  volume 
lly  equal  to  that  in  which  it  passed  before.   Again, 

II  be  that  there  may  be  a  use  of  the  water  by  the 
ler  for,  I  will  say,  manufacturing  purposes,  so 
■■  that  no  just  complaint  can  be  made  upon  the 
'  the  lower  owner.    Whether  such  a  nse  in  any 

case  could  be  made  for  manufacturing  purposes 
with  the  upper  tenement  would,  I  apprehend,  de- 
i  whether  tlie  use  was  a  reasonable  use.  Whether 
tasonable  use  would  depend,  at  all  events  in  some 

the  magnitude  of  the  stream  from  which  the  de- 
as  made  for  this  purpose  over  and  above  the  ordi- 
if  the  water, 

■  Loi-ds,  I  think  your  Lordships  will  find  that,  in 
t  case,  you  have  no  difficulty  in  saying  whether 
hich  has  been  made  of  the  water  by  the  upper 
mes  under  the  range  of  those  authorities  wmch 
cases  such  as  I  have  supposed,  cases  of  irrigation 
of  manufacture.  Those  were  cases  where  the  use 
lie  stream  by  the  upper  owner  has  been  for  pur- 
nected  with  the  tenement  of  the  upper  owner, 
ie  which  here  has  been  made  by  the  appellants  of 
and  the  use  which  they  claim  the  right  to  make  of 
for  the  purpose  of  their  tenements  at  all,  but  is  a 

virtually  amounts  to  a  complete  diversion  of  the 
J  great  a  diversion  as  if  they  had  changed  the 
Te  *water-shed  of  the  country,  and  in  place  of 
:he  stream  to  flow  towards  the  south,'had  altered 

source,  so  as  to  make  it  flow  towards -the  north, 
,  that  is  not  a  user  of  the  stream  which  could  be 
asonable  user  by  the  upper  owner ;  it  is  a  conlis- 
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cation  of  the  rights  of  the  lower  owner;  it  is  an  annihila- 
tion, so  far  as  he  is  concerned,  of  that  portion  of  the  stream 
which  is  used  for  those  purposes,  and  that  is  done,  not  for 
the  sake  of  the  tenement  of  the  upper  owner,  but  that  the 
upper  owner  may  make  gains  by  alienating  the  water  to 
other  parties,  who  have  no  connection  whatever  with  any 
part  01  the  stream. 

Therefore,  my  Lords,  so  far  as  regards  the  position  of  the 
respondents  as  riparian  owners,  it  appears  to  me  that  they 
clearly  have  a  rignt  to  complain  of  that  which  is  done  by 
the  appellants,  if  what  is  so  done  by  them  is  insisted  upon 
as  a  thing  which  they  have  a  right  to  do.  I  put  this  quali- 
fication, because,  if,  when  the  attention  of  the  appellants 
had  been  called  to  what  they  were  doing,  they  haol  not  in- 
sisted upon  doing  it  as  a  matter  of  right,  I  can  well  under- 
stand that  if  the  Court  of  Chancery  found  (I  still  speak  of 
the  position  of  the  canal  proprietors  as  riparian  owners) 
that  no  sensible  damage  had  occurred  to  them,  it  might  not 
have  thought  it  necessary  to  interfere  with  them  by  an 
injunction  or  declaration.  But  what  your  Lordships  find 
here  is  that  even  upon  this  point  of  ownership,  when  chal- 
lenged by  the  respondents,  the  appellants  have  made  this 
claim,  "  We  admit  that  we  intend  (unless  enjoined  by  in- 
junction from  so  doing)  to  continue  the  diversion  oi  the 
said  Wroughton  Stream  into  our  said  reservoir,  for  our  own 
purjyoses  and  profits,  whenever  the  demand  on  us  for  water 
requires  us  so  to  do." 

My  Lords,  after  that,  it  appears  to  me  that  it  is  impos- 
sible that  the  court  can  do  otlierwise  than  decide  the  issue 
which  is  thus  raised  between  the  parties.  It  is  a  matter 
quite  immaterial  whether,  as  riparian  owners  of  Wayte's 
tenement,  any  injury  has  now  been  sustained,  or  has  not 
been  sustained  by  the  respondents.  If  the  appellants  are 
right,  they  would,  at  the  end  of  twenty  years,  by  the  exer- 
cise of  this  claim  of.  diversion,  entirely  defeat  the  incident 
of  the  property,  fhef  riparian  right  of  Wayte's  tenement. 
That  is  a  consequence  which  the  owner  of  Wayte's  tene- 
ment has  the  *right  to  come  into  the  Court  of  Chan-  [706 
eery  to  get  restrained  at  once,  by  injunction,  or  declaration, 
as  the  case  may  be. 

That  is  all  I  nave  to  submit  to  your  Lordships  as  regards 
the  riparian  owners,  the  respondents,  except  this,  tliat  I 
Kinnot  give  any  weight  at  all  to  the  argument  which  at  one 
time  was  attempted  to  be  addressed  to  your  Lordships,  that 
because  this  canal  company  which  owned  Wayte's  tene- 
ment was  a    parliamentary    company   created   by    act  of 
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ent,  and   created   for  the    particular   purpose  of 

and  maintaininff  the  canal,  therefore  it  was  in 
ay  fettered  in  the  ownership  of  Wayte'a  tene- 
hat  is  to  say,  that  Wayte's  riparian  tenement  Lad 
lie  hands  of  these  respondents,  all  the  incidents  and 
iniments  of  a  riparian  tenement  which  it  would 
I  in  the  hands  of  a  private  individaal.  My  Lords, 
;  for  a  moment  concede  that  point.  The  respon- 
•re  the  lawful  owners  of  Wayte's  tenement ;  every 

of  property  which  properly  belonged  to  Wayte  a 
t  was  in  their  bands.     If  otherwise,  they  might 

upwards  of  twenty  years,  and  not  being  able,  ac- 
to  the  argument  which  I  am  meeting,  to  exercise 
ngbts  of  ownership  which  otherwise  would  belong 
the  end  of  twenty  years  when  they  passed  the  tene- 
,0  other  hands,  they  would  have  to  pass  it  stripped 

very  rights,  of  the  most  valuable  cnaracter,  which 
lad  possessed. 

turn  to  the  position  of  the  canal  proprietors  under 
rliamentary  powers.  All  I  have  to  submit  to  your 
ps  upon  that  point  is  this  :  They  were  entitled  un- 
■  acts  of  Parliament  to  maintain  and  keep  navigable 
.1 ;  for  that  purpose  to  supply  the  canal  with  water 
all  rivers,  springs,  brooks,  streams,  and  water- 
whatsoever,"  which  had  been  or  should  be  foand 

distance  of  2,000  yards  from  any  part  of  the  canal, 
is,  the  water  of  the  stream  of  which  we  are  speak- 

found,  was  in  existence,  was  flowing,  when  the 
IS  made,  within  tlie  2,000  yards.  It  appears  to  me 
,1  proprietors  had  the  right  then  and  there  to  take 
;er  for  the  supply  of  tlieir  canal.  If,  in  taking  that 
>r  the  supply  of  their  canal,  they  stopped  it  from 

in  its  accustomed   course  to  any  tenement  lower 

iwn  upon  its  course,  they  would  be  "obliged  to  com- 

the  owner  of  that  inferior  tenement  under  their  act 

ament. 

ords.  with  regard  to  the  upper  owners,  it  appears 

lat  the  canal  proprietors  stepped  into  all  the  rights 

riparian  owner  at  their  point  in  the  stream  would 

against  the  upper  owners,  with  this  qualification, 
li  this  only,  tl^t  these  rights  were  to  be  exercised, 
jlutely,  not  capriciously,  but  merely  and  only  for 
pose  of  supplying  their  canal.  Therefore  coming 
)lain,  under  their  parliamentary  powers,  they  must 
at  something  has  been  done  by  the  upper  owners, 
as  interfered  with  the  supply  tuat  their  canal  prop- 
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erly  derived  from  this  stream.     My  Lords,  have  not  the  re- 

rndents  shown  that  in  this  case  ?  The  bill  was  filed  in 
year  1870.  The  jrear  1870  was,  no  doubt,  a  year  of  un- 
usual drought ;  but  m  that  year,  it  appears  by  the  evidence, 
which  I  need  not  trouble  you  by  reading,  that  the  supply 
of  water  to  the  canal  was  undoubtedly  defective.  Heavy 
traffic— traffic  of  barges  laden  heavily,  requiring  a  large 
draught  of  water — had  to  be  ref  u;sed  on  account  of  the  in- 
sufficient supply  of  water  in  the  canal.  It  has  been  said  that 
the  depth  of  the  water  might  have  been  increased  hy  dredg- 
ing. That  is  met  hy  the  evidence  which  states  that  it  might 
have  been  increased  in  depth  by  dredging  by  nine  inches,  but 
that  an  increase  of  two  or  three  feet  in  depth  was  necessary 
in  order  to  have  accommodated  the  traffic.  How  did  that 
deficiency  of  supply  arise  ?  No  doubt  the  evaporation  and 
absence  of  influx  owing  to  the  dryness  of  the  season  had 
something  to  do  with  that.  But  it  stands  upon  the  evidence 
without  contradiction,  without  any  impeachment  upon 
cross-examination,  that  a  considerable  reason  for  the  de- 
ficiency of  the  supply  was,  that  at  that  very  time  the  ap- 
pellants had  taken  possession  of  the  upper  part  of  the 
waters  of  the  stream  and  diverted  those  waters  for  the  sup- 
ply of  Swindon.  There  was,  therefore,  upon  the  filing  of 
the  bill,  as  it  appears  to  me,  a  case  clearly  established,  that 
the  supply  of  water  for  the  canal,  arising  out  of  the  stream, 
was  dencient,  and  was  made  deficient  by,  or  at  all  events 
partly  by,  the  acts  of  the  present  appellants. 

My  Lords,  in  that  state  of  things  it  appears  to  me  that 
undoubtedly  the  canal  proprietors  had  a  right  to  come  into 
a  court  *of  equity,  and  having  a  right  to  come  into  [708 
a  court  of  equity,  they  find  tnemselves,  again,  upon  this 
point  also,  met  by  the  challenge  which  I  have  already  read 
as  to  the  question  of  riparian  ownership.  They  were  met 
there,  again,  by  the  asseition  of  the  right,  that  the  appel- 
lants intended  to  continue  the  diversion  of  the  Wrou^ton 
Stream  into  their  reservoir,  for  their  own  purposes  and 
profits,  whenever  the  demand  for  water  required  them  to  do 
80.  It  was  high  time,  upon  the  face  of  that,  that  the  canal 
proprietors  should  have  their  rights  declared  in  a  court  of 
equity. 

Now  that  beine  so,  it  appears  to  me  that  in  substance  the 
determination  or  the  Lords  Justices  was  entirely  correct. 
I  have  pointed  out,  in  the  course  of  the  argument,  a  want 
of  precision  and  appositeness  in  the  words  comprised  in  the 
declaration  contained  in  the  decree  ;  and  what  I  would  sub- 
mit to  your  Lordships  is,  that  an  alteration  in  this  respect 
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de  in  the  decree,  not  an  alteration  wliich  will 
.  the  right  to  the  costs  of  the  suit,  for  it  ap- 
liat  the  respondents  are  entitled  in  snbstance 
id  to  have  the  costs  of  Ihe  suit,  and  should 
be  injured  in  any  way  with  regard  to  the  costa 

as  I  submit  to  your  Lordships,  should  run 
rordship  read  the  form  of  order  he  proirosed, 
terwards  entered  on  the  Journals,  see  post, 

your  Ijordships  that  that  alteration  ought  to 
e  form  of  tlie  decree,  and  that  then  the  appei- 
)  pay  the  costs  of  the  appeal. 
JEBLEY :  My  Lords,  I  entirely  concur  in  the 
[!h  has  b&en  made  by  my  noble  and  learned 
>rd  Chancellor,  for  the  affirmance  of  this  de- 
variation  that  has  been  suggested, 
ly  Lords,  when  the  propositions  both  of  law 
•e  sifted  (and  the  case  has  been  well  sifted  and 
n  the  very  able  address  of  Mr.  Biistowe),  the 
to  me  to  be  one  of  the  simplest  possible  char- 
as  we  are  by  the  light  of  previous  authority, 
lear  and  settled,  and  has  not  been,  and  could 

•disputed,  that  the  right  of  the  lower  pro- 

every  stream  is  to  have  the  ordinary  flow 
1  for  all  the  ordinary  purposes  connected  with 
unaflfected  by  any  user  other  than  an  ordinary 
ream  by  a  proprietor  above  him  for  the  pur- 
tenement,  qualified,  possibly,  by  the  remarks 
een  made  in  some  of  the  decided  cases,  as  to 
lit  of  user  by  the  higher  owner  for  certain  ex- 
urposea.  I  do  not  think  it  necessary  to  pur- 
ion  as  regards  those  extraordinary  purposes, 
nly  tlie  purpose  for  which  the  appellants  have 
)  water  above,  and  the  right  they  nave  claimed 
whole  of  the  stream  as  they  think  proper,  as 

and  the  respondents  in  this  case,  render  it 
o  consider  anything  more  than  I  have  before 
y,  the  right  of  the  lower  proprietors  to  be  un- 
ly  user  higher  up  the  stream,  except  an  ordi- 
he  singular  user  claimed  in  this  case  by  the 
\  i-iglit  to  divert  into  their  reservoir  the  whole 
>f  those  streams  which  feed  the  Wroughton 
3  River  Ray — which  is  a  stream  to  which  tlie 
entitled  for  certain  purposes,  under  act  of  Par- 
Livert  the- whole,  or  any  part  of  them,  if  they 
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think  fit,  not  for  any  user  connected  with  the  right  of  own- 
ership or  property  which  they  have  in  the  stream,  but  for 
the  purpose  of  handing  over  and  selling  that  water  to  the 
town  of  Swindon,  diverting  it  altogether  from  its  coarse 
along  the  stream,  withdrawing  it  from  that  course,  and 
passmg  it  over  into  a  totally  distinct  channel,  for  the  pur- 
pose of  the  water  supply  oi  the  town  of  Swindon. 

My  Lords,  a  good  deal  has  been  said  by  counsel  at  the 
bar  as  to  the  different  position  of  the  canal  proprietors,  who 
were  the  plaintiffs  in  this  particular  case  (now  the  respon- 
dents), from  that  of  ordinary  riparian  proprietors ;  and  an 
attempt  has  been  made  to  insist  on  this  singular  right  of 
user  and  diversion  of  the  stream  as  against  the  respondents, 
on  the  ground  that  they  cannot  claigi  to  be  in  the  position 
of  ordinary  riparian  proprietors.  The  appellants  say :  You 
are  established  as  a  company  for  one  purpose,  and  one  pur- 
pose  only,  namely,  that  of  making  and  maintaining  a  canal ; 
yon  are  entitled  to  just  so  much  water,  and  no  more,  as  is 
necessary  for  the  purpose  of  fiUing  that  canal  when  made, 
and  if  we  *can  show  by  our  evidence  that  you  have  [7 10 
already  all  the  water  that  is  necessary  for  that  purpose, 
then  nothing  that  we  have  done  concerns  you,  nowever 
much  it  might  concern  any  other  riparian  proprietor  on  the 
stream. 

The  answer  to  that  is  twofold.  First,  the  respondents  are 
riparian  proprietors  in  the  strictest  sense,  in  respect  of  prop- 
erty they  have  purchased  on  the  stream  in  question.  They 
have  purchased  the  property  called  ''  Waytas  Mill.''  They 
were  authorized,  indeed  I  may  say  in  some  instances  re- 
quired, to  purchase  property  of  that  kind  for  the  purposes 
of  their  canal.  Nobody  disputes  that  the  property  was  law- 
fully purchased  by  them  ;  nobody  disputes,  or  can  dispute, 
that  they  were  lawfully  entitled  to  hold  it  in  the  same  man- 
ner as  tne  previous  riparian  proprietor  held  it.  Having  a 
right  to  purchase  it  under  the  act  of  Parliament,  as  they 
had,  they  had  a  right  to  purchase  it  with  all  its  rights  and 
incidents.  It  does  not  follow  from  the  mere  fact  of  the 
mill  having  been  taken  down,  and  the  water  not  being  re- 
quired for  the  particular  purpose  of  turning  the  wheel  of 
the  mill,  that  they,  as  riparian  proprietors,  are  placed  in  a 
different  position  from  that  of  any  other  riparian  proprietor. 
That  is  the  first  answer  to  that  argument. 

The  next  answer  with  regard  to  their  position  as  canal 
proprietors  is,  I  apprehend,  this.  Here  is  a  great  public 
work  authorized  to  be  constructed — a  work  which  the  Legis- 
lature contemplated,  at  the  time,  might  have  a  long  con- 
14  Exo.  Kep.  13 
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datence.  It  has  now  exist^id  for  nearly  eighty 
MDg  been  made,  I  asaume,  soon  after  the  passing 

;  and  whatever  may  be  its  present  condition,  it  is 
istence  as  a  navigable  canal.  The  Legialatui-e  con- 
[  not  only  the  formation  of  the  canal,  bat  the  en- 
;  of  it.     The  first  clanse  of  the  firat  act  gives  them 

to  make  the  canal,  and  to  convey  "  all  manner  of 
"  necessary  for  making  it;  and  then  they  are  de- 
be  at  liberty  to  use  the  lands  they  have  purchased 
ilterlng,  repairing,  amending,  widening,  or  enlarg- 
B  said  canal  and  cuts."     The  act  says  that  they 

land,  and,  to  the  extent  of  the  land  they  take, 
■,  for  the  fnture  navigation  of  the  canal,  require 
wera,  and  they  are  to  be  entitled  to  use  them. 
■  the  purpose  of  filling  this  canal  wiih  water 
aen  made,  they  are  authorized  to  take  the  water  of 
.9  within  2,000  yards  of  the  canal,  and  to  carry  the 
those  streams  into  the  canal  for  the  purpose  for 
ey  would  require  it,  namely,  filling  the  canal, 
loubt,  might  pnt  them  in  a  different  position  as 
proprietors   from   other  riparian  proprietors,   be- 

contrasted  with  the  general  right  which  other 
troprietors  are  entitled  to  insist  upon,  namely,  the 
18  flow  of  the  stream  to  them  in  its  accustomed 
this  clause  gives  to  the  canal  proprietors  a  par- 
a;ht.  For  the  purpose  in  question,  namely,  the 
I  the  canal  and  the  keeping  it  filled  from  time  to 
ar  in  its  then  state  or  in  its  enlarged  state,  as  it 
ppea  to  be  enlarged,  and  either  for  the  existing 
1,  or  for  any  navigation  which  might  come  on  it, 
I  entitled  to  have  this  canal  adequately  and  prop- 
lied  with  water.  And  when  it  is  attempted,  as  m 
ngeniously  put  by  Mr.  Bristowe,  to  compare  it  to 

limitation  of  water  to  so  many  thousand  gallons 
!  answer  is  that  the  Legislature  has  not  so  limited 
y,  and  therefore  the  Legislature  not  having  so 

we  must  take  the  larger  purpose  for  which  it  was 
namely,  the  continuous  use  of  the  water  for  the 
of  navigation.  In  tliat  case  the  canal  company 
'6  the  right  which  every  riparian  proprietor  would 
lely,  a  nght  to  the  flow  of  the  stream  for  the  pur- 
tisfying  their  requirements. 

my  Lords,  liow  can  you  apply  to  such  a  state  of 
that,  the  right,  insisted  on  in  the  answer  of  these 
I,  of  diverting  all  or  any  part  of  the  stream  to 
entirely  alien  to  their  own  position  as  riparian 
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proprietors,  and  to  the  purposes  for  which  a  lower  proprie- 
tor may  have  the  right  to  use  the  water  ?  The  only  way  in 
which  the  appellants  try  to  make  out  that  there  is  really  an 
adequate  supply  of  this  water,  and  that  nothing  they  have 
done  has  had  the  effect  of  diminishing  the  supply,  is  by 
showing  that  the  canal  proprietors  at  one  time  did  what  the 
appellants  are  now  doing,  namely,  sold  water  to  the  Great 
Western  Railway  Company  for  the  purpose  of  supplying 
with  water  the  engines,  machines,  locomotives,  and  workmen 
of  that  company.  They  may  have  thereby  done  a  very 
wrong  thing.  It  may  be  that-  they  were  doing  a  thing 
which,  it  strikes  me  at  this  moment,  so  far  as  it  is 
*necessarjr  to  express  an  opinion  upon  it  without  [712 
very  particularly  considering  it,  was,  not  within  the  powers 
'  of  their  acts  ;  but  what  has  that  to  do  with  their  position 
as  regards  the  appellants  ?  Those  lower  down  the  stream 
than  the  plaintiflfe  might  possibly,  if  they  had  thought  fit, 
fairly  have  complained  of  it  as  ultra  the  canal  proprietors' 
powers,  that  any  of  the  water,  if  it  were  superfluouis,  should 
ne  diverted  from  this  stream  unnecessarily,  and  not  handed 
over  and  passed  on  to  them,  but  it  could  not  infringe  on  the 
rights  of  those  in  the  upper  part  of  the  stream. 

rhere  is  no  evidence  whatever  in  this  case  that  the  quan- 
tity of  water  supplied  by  the  respondents  for  other  purposes 
than  the  purposes  of  traflBlc,  had  in  any  way  imposed  a 
larger  or  heavier  burden  on  the  proprietors  higher  up  the 
stream  than  that  which  was  already  imposed  upon  them  by 
the  ordinary  law  of  the  land.  In  the  first  place,  it  is  not 
clearly  made  out  that  the  water  which  may  have  been  after- 
wards sold  to  the  Great  Western  Railway  Company  had 
not  already  done  its  work  in  the  canal  and  was  no  longer 
wanted  for  the  canal  purposes,  and  was  not  therefore.de- 
niaudable  by  them  as  water  they  were  entitled  to  receive 
from  the  stream  in  question,  and  which  might  well  be  after- 
wards disposed  of  in  a  way  which  might  not  be  legitimate 
as  regards  the  lower  proprietors,  but  which  the  higlier  pro- 
prietors could  have  nothing  to  do  with.  And  in  the  next 
place,  it  does  not  appear  that  that  interference  with  the 
traffic  of  the  canal,  which  is  made  out  by  the  evidence  of 
the  canal  proprietors  in  this  case,  is  at  all  shaken  by  any 
thing  which  has  been  done  by  the  putting  away  of  some 
water  which  may  or  may  not  have  been  necessary  for  other 
purposes.  It  is  not  shown  that  that  water  is  at  all  equiva- 
lent, or  indeed  approximately  equivalent,  to  the  quantity 
of  water  which  these  appellants  claim  a  right  to  intercept. 
My  Lords,  I  think  enough  has  been  made  out  to  justify 
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rierence  ot  a  court  of  equity  in  this  case.  A  veiy 
iae  indeed  would  be  sufncient  after  what  the  appel- 
ive  said.  They  have  claimed  the  absolute  right  to 
way  the  whole  of  the  stream  from  the  canal  by  the 
n  tney  have  made  in  the  neighborhood  of  their-works 
ir  reservoir.  A  very  slight  amount  of  evidencf;  of 
lal  amount  of  damage  done  would  be  sufficient  to 
istify  an  injunction ;  and  the  declaration  of  right  *to 
e  by  the  court  is  absolutely  necessary,  in  conse- 
of  toe  assertion  of  right  made  by  the  appellants  in 
s,  which  is  wholly  contrary  to  the  right  asserted  by 
)ondents,  and  which,  if  established,  must  give  them 
to  have  it  determined,  ascertained,  and  declared 
persons  who,  like  the  appellants,  profess  their  in- 
to dispute  and  to  invade  that  right  unless  they 
be  interfered  with  by  the  injunction  of  the  court. 
ords,  in  that  state  of  circumstances  I  confess  I  think 
,  upon  the  whole  case,  no  difficulty  in  coming  to  the 
ion  at  which  my  noble  and  learned  friend  has  arrived. 
ords,  there  is  a  bye  question  of  a  singular  character 
ly  the  appellants  in  this  controversy  which,  I  think, 
ogetlier  as  a  substratum  for  the  argument  which  it 
n  attempted  to  found  upon  it.  It  is  said  that  there 
lanse  (the  23d)  in  the  act  of  1  &  2  Geo,  4,  wTiich  pro- 
lat  nothing  in  that  act  contained  shall  anthorize  the 
ampany  to  divert  any  stream  in  such  a  manner  as 
water  which  would  otherwise  flow  into  the  Thames 
lis  shall  be  conducted  into  the  River  Severn  by  turn- 
water-shed,  and  then  it  is  said  that  some  of  this 
y  going  into  this  stream,  which  is  a  stream  running 
i  Thames,  finds  its  way  to  the  summit  level,  and  iu 
nner  finds  its  way  down,  on  the  other  side  of  the  sum- 
el,  into  the  Severn.  But,  my  Loi-ds,  I  anderstand 
atever  is  done  in  that  way  was  done  before  the  act 
4  was  passed ;  and  although  all  the  acts  anterior  to 
Geo.  4  are  repealed,  they  are  repealed  subject  to  the 
ins  contained  in  the  repealing  clause,  which  expressly 
all  previous  conveyances,  acts,  matters  and  things 
jfore  the  passing  oi  the  act.  I  may  not  have  cor- 
bllowed  this  part  of  the  argument,  for  I  confess  it 
ttle  more  subtle  than  admitted  of  a  very  easy  and 
Uowing ;  but,  as  far  as  I  understood  it,  it  was  this : 
t  has  been  done,  and  all  that  the  act  of  Geo.  4  says 
a  shall  not  do  any  act  by  virtue  of  this  act  which 
lave  the  effect  described.  I  do  not  understand  that 
3  been  done  under  the  act  of  Geo.  4.     It  has  been 
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done  under  previous  acts  and  the  previous.-^ts  are  not  re- 
pealed as  far  as  what  has  been  done  is  ^concerned.  [714 
If  so,  I  do  not  see  how  that  clause  can  have  any,  beCTing  on 
the  controversy  between  the  parties.  *'  '.\t'/ 

With  reference  to  the  argument  pressed  on  us  by  M)^. 
Bristowe,  over  and  over  again,  if  I  may  say  so  (and  I  say  ^  > 
it  without  complaining  of  it,  for  the  point  was  an  important : 
one  to  his  clients),  that  the  act  could  have  no  intention  of 
varying  the  rights  of  proprietors  several  miles  up  the  river, 
when  it  gave  tnem  power  only  to  take  streams  which  were 
within  2,000  yards  of  the  canal ;  the  answer  is  this :  The 
act  does  not  affect  or  take  away  in  any  way  the  rights  of 
those  higher  proprietors.  They  are  iust  as  they  were  be- 
fore; they  were  bound,  as  regards  those  lower  down  the 
river,  not  to  do  any  act  so  as  to  interfere  with  their  enjoy- 
ment of  the  river,  such  as  is  here  complained  of ;  and  all 
that  happens  to  them  is  that  there  is  the  substitution  of  the 
canal  proprietors  for  the  riparian  owner ;  not,  as  has  been 
said,  with  all  the  rights  oi  riparian  proprietors,  but  with 
certain  rights  limited  to  the  purposes  of  their  canal  traffic, 
without  in  any  way  interfering  with  the  higher  proprietors. 

My  Lords,  I  thmk  upon  tne  whole  that  this  is  a  very 
proper  case  for  giving  the  remedy  which  has  been  suggested 
by  my  noble  and  learned  friend  on  the  woolsack. 

Lord  Selborne  :  My  Lords,  I  am  of  the  same  opinion 
with  my  noble  and  learned  friends.  The  moment  it  is  un- 
derstood that  the  whole  body  of  water  flowing  from  the 
seven  spring  in  a  defined  channel  (which  in  the  evidence 
was  the  pnncipal  source  of  supply  to  the  Wroughton 
Stream)  was  intercepted  and  cut  on  by  the  defendants  in 
the  vear  1870,  and  for  some  time  afterwards,  and  not  after- 
wards returned  into  that  stream,  and  that  the  defendants 
claimed,  on  the  record,  a  right  to  do  this  whenever  they 
{[leased  for  their  own  profit  as  a  waterworks  company,  the 
right  of  the  plaintiffs  to  relief  is  clear.  No  authority  was, 
or  could  be,  cited  in  favor  of  the  right  so  to  cut  off  the 
principal  source  of  supply  of  water  to  a  stream  as  against 
lower  riparian  proprietors;  and,  so  far  as  the  statutory 
right  of  the  plaintiffs  to  the  use  of  this  water  for  the  supply 
of  their  canal  is  concerned,  it  is  plain,  upon  the  *evi-  [71o 
dence,  that  this  diversion  of  the  water  had  (as  it  necessarily 
must  have  had)  the  effect  of  sensibly  diminishing  the  supply 
of  water  necessary  for  the  navigation  at  the  veiy  time  when 
it  was  most  wanted. 

As  to  the  argunient  from  the  4th  section  of  the  act  of 
813,  and  the  23d  section  of  the  act  of  1821,  I  am  clearly  of 
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that  tli'Qse'' sections  do  not  apply  to  the  supply  of 
t&Q  satumit  level  of  the  oi-iglHal  canal, 
Homing  order  was  entered  upon  the  journals  : 
Ordered,  That  the  order  oi  the  Lords  Justices  of 
the  Court  of  Appeal  in  Chancery,  of  the  10th 
of  March,  1874,  be  varied  as  follows;  namely, 
"It  is  Declared  that  the  plaintiffs  (respon- 
dents), as  the  owners  of  the  tenement  called 
Wayte'a  Mill,  are  entitled  to  the  Wronghton 
Str^m,  and  to  the  waters  flowing  in  a  defined 
and  natural  channel  into  and  forming  part  of 
the  same,  as  such  stream  and  waters  have  been 
accustomed  (before  the  interference  therewith 
In  the  bill  complained  of)  to  flow  down  to  the 
said  tenement,  subject  to  the  ordinary  and  rea- 
sonable use  of  the  said  stream  and  waters  by 
the  riparian  owners  higher  up  upon  the  said 
stream ;  and  it  is  declared  that  the  diversion 
by  the  defendants  (appellants)  of  the  said 
stream  and  waters  into  their  reservoir  mear 
Wronghton  viUage  for  the  purpose  of  supply- 
ing water  to  the  town  of  Swindon  is  not  within 
such  ordinary  or  reasonable  use:  And  it  is 
also  Declared,  That  the  plaintiffs  (respondents), 
ander  and  by  virtue  or  the  powers  contained 
in  the  acts  of  Parliament  in  the  pleadings  men- 
tioned, are  entitled  to  use  the  said  stream  and 
waters  as  the  same  have  been  accustomed 
(before  such  interfence  as  aforesaid)  to  flow 
down  to  and  into  their  canal,  so  *far  as  the 
said  stream  and  waters  are  required  for  tlie 
supply  and  navigation  of  their  canal,  and  sub- 
ject to  such  ordinary  and  reasonable  use  by 
upper  riparian  owners  as  hereinbefore  men- 
tioned: And  it  is  Ordered,  That  an  injunction 
be  awarded  to  restrain  the  defendants  (appel- 
lants) from  diverting  into  their  said  reservoir 
or  otherwise  the  said,  stream  and  waters  so  as 
to  interfere  with  the  supply  of  water  required 
for  the  navigation  of  tlie  said  canal"  :  And 
that  the  said  order  of  the  Lords  Justices,  sub- 
ject to  the  above-mentioned  variation,  be  and 
the  same  is  hereby  affirmed  :  And  it  is  further 
Ordered,  That  the  said  appellants  do  pay  or 
cause  to  be  paid  to  Che  said  respondents  the  costs 
incurred  by  them  in  i-espect  of  the  said  appeal, 
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the  amount  thereof  to  be  certified  by  the  clerk  of 
the  Paxliaments :  And  it  is  also  further  Ordered, 
That  the  cause  be  and  the  same  is  h^eby  re- 
mitted back  to  the  Court  of  Chancery,  to  do 
therein  as  shall  be  just  and  consistent  with  this 
variation  and  judgment. 

Lords'  Journals^  15th  June,  1875. 

Solicitor  for  the  appellant :  James  Qrowdy. 

Solicitors  for  the  respondents :  Thomas  White  &  Sons, 


[Law  Reports,  7  Houso  of  Lords,  7 17.] 
•     June  28,  1875. 

*Fbederick  F.  J.  MoRRicE,  Appellant ^  and  George  [717 

E.  Aylmer,  Respondent  (*). 

WtOr^Raibcay  " Shares" —RaUvaay  "JStoek," 

The  vords  "  shares  in  a  railway "  company  used  in  a  will,  are  sufficient  to  pass 
"stock"  in  a  ndlway  company. 

A  testator  bequeathed  to  his  wife  (besides  other  property)  '*  leasehold  estates  and 
•U  such  stocks  in  the  public  funds,  or  shares  in  any  railway  of  which  'I  may  die 
pofiMsaed  "  and  moneys  and  securities,  for  her  life,  then  to  his  children  if  he  should 
We  any,  and  on  her  death  and  failure  of  issue  he  gave  the  "  same  leasehold  estates, 
etocks,  shares,  moneys,  and  securities"  unto  his  brother  T.  B.  A.  absolutely.  The 
residue,  consisting  of  carriages,  furniture,  moneys  at  his  bankers,  and  rents  then  due 
to  him,  he  gave  to  his  wife  absolutely,  and  made  her  his  executrix ;  he  died  possessed 
of  stock  in  the  funds,  of  stock  in  a  railway,  and  of  shares  in  the  same  rauway^  not 
fiiUr  paid  np,  and  not  converted  into  stock : 

6dd^  that  the  words  "  shares  in  any  railway  "  passed  the  testator's  stock  in  that 
railway. 

(kka  T.  Oa*«(«). 

Trmder  v.  Trinder  (*)  and  In  re  Gibson  (*)  explained  and  applied. 

Geoege  William  Aylmer,  of  Upper  Grosvenor  Street, 
made  his  will,  dated  the  14th  of  July,  1853,  which  contained 
the  following,  among  other  bequests :  "  I  give  all  such  stocks 
in  the  public  funds,  or  shares  in  any  railway,  of  which  I 
may  die  possessed,  and  that  may  be  standing  in  my  own 
name,  and  also  all  such  moneys  as  I  may  have  out  on  mort- 
gage, or  any  other  security,"  &c.,  '^  unto  my  wife  for  her  life, 
and  after  to  any  child,"  &c.,  ''and  after  the  decease  of  my 
wife  and  failure  of  issue,  I  give  the  same  stocks,  shares, 
moneys,  securities,  and  other  property  unto  my  brother 
Thomas  Brabazon  Aylmer  absolutely  ...  I  give  all  the 
Btock  now  in  the  New  £3  5^.  per  cent.  Annuities,  unto  my 
raid  wife  for  her  own  use  and  benefit  absolutely."  He  ffave 
the  residue,  consisting  of  carriages,  horses,  furniture,  plate, 

(')  Affirming  11  Eng.  Rep.,  603.  (»)  Law  Rep.,  1  Eq.,  696. 

(')  9  Hare,  666.  (*)  Law  liep.,  2  Eq.,  669. 
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moneys  at  bis  bankers,  and  I'ents  then  due  to  him, 
fe  absolutely,  and  appointed  her  his  executrix, 

*The  testator  died  on  the  14th  of  November,  3853. 
r  had  any  child.  His  wife  and  his  brother  survived 
/'hen  he  died  be  was  possessed  of  £14,000  in  the  3^ 
,  stock,  of  £6,300  stock  in  the  London  and  North 
,  Railway  Company,  of  sixty- three  new  shares  of 

each  in  the  same  company,  of  which  only  £2  10s. 
e  bad  been  paid  prior,  to  the  date  of  the  will,  of 
reat  Western  Railway  debentures,  and  of  other  per- 
operty  not  necessary  here  to  be  referred  to. 
statora  brother,  Thomas  Brabazoa  Aylmer,  died  in 
58,  and  was  now  represented  by  the  respondent, 
Sdward  Aylmer. 

Lylmer,  the  widow,  made  lier  will,  dated  the  1st  of 
73,  and  appointed  the  appellant  her  residuary  lega- 
ixecutor.  She  died  on  the  2d  of  February,  1874. 
i  17th  of  March,  1874,  the  appellant  filed  his  bill  in 
y  against  the  present  respondent,  praying  for  a 
lOn  as  to  the  disposition  made  in  the  will  of  the 

testator,  George  William  Aylmer,  as  to  the  £6,300 
the  London  and  North  Western  Railway  Company, 
ondent  in  his  answer  claimed  that  that  stock  passed 
erms  of  the  will  to  Mrs.  Aylraer  for  her  life,  and 
■  death  and  failure  of  issue  to  the  testator's  brother, 
Brabazon  Aylmer,  the  respondent's  father, 
mse  was  heard  on  the  17ta  of  November,  1874,  by 
;er  of  the  Rolls,  who,  considering  himself  bound  by 
lion  in  the  case  of  Oakes  v.  Oakes  ('),  made  a  decree 
5  that  according  to  the  true  construction  of  the  will 
X)  stock  in  the  London  and  North  AVestern  Railway 
Y  did  not  pass  to  the  testator's  brother,  but  formed 
;he  residue.  Mr.  Aylmer  appealed  against  the  de- 
ich  was  reversed  by  the  Lord  Chancellor  Cairns  and 
itice  James,  who  {sitting  in  an  appellate  court)  over- 
e  case  of  Oakes  v.  OtSres,  and  held  that  this  stock 

(').     This  appeal  was  then  brought. 

asse,  Q.C.,  and  Mr.  Fielding  Nalder,  for  the  ap^l- 

le  case  of  Oakes  v.  Oakes  (')  was  a  deliberate  decision  ' 

Vice-Chancellor  *Turaer,  and  is  fully  justified  by 
srittes  which  preceded  and  followed  it,  and  it  cannot 
yarded  without  introducing  great  confusion  into 
this  sort.  There  the  testator  had  possessed  shares 
•eat  Western  Railway,  and  he  so  described  them  in 
They  were  afterwards  by  the  vote  of  tlie  company 

J,  666.  (>)  MiirrUt  v.  ,4y/«.c,-,  Law  lU'p.,  10  Cli.  Ky..  148. 
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converted  (8  &  9  Vict.  c.  16,  s.  61)  into  stock.  He  purchased 
after  the  date  of  his  will  8,000  4 J  per  cent,  stock  of  the  same 
company.  The  two  things  were  different  from  each  other, 
and  were  kept  distinct  in  the  accounts  of  the  company.  As 
there  was  in  the  testator' s  possession  at  the  date  of  his  will 
property  which  would  satisfy  the  description  given  in  his 
will,  the  Vice-Chancellor  held  that  that  property  alone 
could  pass  under  that  description,  and  that  the  other  did 
not  pass.  In  Slingsby  v.  Oraingeri^)  the  words  ''in  the 
funds,"  though  following  a  general  description  of  the  testa- 
tor s  property,  *' my  fortune,"  were  held  not  to  pass  bank 
stock.  And  in  West  v.  Lawday  {)  the  same  principle  of  not 
including,  as  passing  by  one  description,  two  things  having 
different  designations,  was  acted  upon.  Now,  here  it  is 
plain  that  shares  and  stock  are  two  different  things,  and 
throughout  the  will  the  testator  has  shown  that  he  under- 
stood the  distinction.  The  whole  vahie  of  the  shares  may 
not  be  paid  up.  They  cannot  then  be  stock.  When  shares 
are  fully  paid  up  they  may  be  converted  into  stock,  but  the 
fact  that  the  Legislature  thought  right  expressly  to  give  to 
companies  the  power  to  convert  shares  into  stock,  shows 
that  the  two  Ihings  were  not  only  different  in  name  but  dif- 
ferent in  their  attributes.  Triiider  v.  Trinder  {*)  does  liot 
decide  this  case,  for  there  the  testatrix  spoke  of  her  shares 
in  the  Great  Western  Railway  at  a  time  when  that  was  not 
their  proper  description,  but  it  became  so  afterwards,  dur- 
ing her  life,  by  the  act  of  the  Great  Western  Railway  Com- 
pany, and  the  bill  there  set  forth  facts  which  showed  that 
she  had  always  used  these  words  to  describe  her  property, 
and  she  had  only  one  kind  of  railway  property.  There  was 
therefore  nothing  in  that  case  that  could  raise  a  doubt  as  to 
her  intention.  Here,  bn  the  contrary,  there  were  two  sorts 
of  property,  and  the  testator  used  different  words  to  de- 
scribe them,  and  one  sort,  the  shares,  properly  so  called, 
would  *satisfy  the  words  of  the  will.  In  re  Oibson  (')  [720 
is  a  decisive  authority  in  favor  of  the  appellant.  There  the 
testat9r  was  possessed  of  £1,000  guaranteed  stock  in  the 
North  British  Railway  ;  his  will  described  ''my  one  thou- 
sand North  British  Railway  preference  shares."  After  the 
will  he  sold  his  guaranteed  stock,  and  became  possessed  of 
stock  and  shares  in  the  North  British  Railway  of  a  larger 
amount,  and  it  was  held  that  the  bequest  being  of  a  specific 
thing,  whicli  h^d  been  adeemed,  and  was  not  in  the  testa- 
tor's possession  at  the  time  of  his  death,  a  ''contrary  inten- 

P)  7  n.  L.  C,  273.  (»)  Lftw  Rep.,  1  Eq.,  696. 

0  11  II.  L.C.,  370.  rt  Law  lU-p.,  2  Eq.,  60U. 
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fflciently  appeared  upon  the  will  so  as  to  exclude 
ition  of  the  1  Vict  c.  20,  s.  24,  and  that  the  railway 
id  shares  existing  at  the  death  were  not  liable  to 
)od  the  legacy  to  the  plaintiff.  Here,  the  railway 
ing  entirely  distinct  from  the  railway  shares  did  not 
ler  that  word,  but  fell  into  the  residue. 
&  9  Vict.  c.  16,  shows  the  difference  between  shares 
k,  first,  by  allowing  (sect.  61)  the  conversion  of  one 
other;  next  (sect.  62),  by  directing  a  different  treat- 
stock  from  what  had  been  practised  aa  to  shares, 
ving  the  holders  of  stock  "  thenceforth  "  to  transfer 
erests  therein  in  a  different  manner.  Then  too  the 
ation  clause  declares  that  "  shareholder "  shall 
areholder,  proprietor,  or  member  of  the  company, 
ies  no  notice  of  stock  of  the  company  until  the  Gist 
where  power  is  given  to  convert  shares  into  stock, 

such  snares  *■'  whereof  the  whole  money  subscribed 

paid  up;"  so  that  the  Legislature  itself  not  only 
listinction  between  shares  and  stock,  but  showed 
f6  might  be  two  sorts  of  shares,  and  that  only  one 

shares  could  be  lawfully  converted  into  stock. 
Qe  shares  had  not  been  fully  paid  up,  and  therefore 
t  in  any  way  be  treated  as  stock,  for  stock  in  a  rail- 
ipany  resembled  stock  in  the  pnblic  funds,  while 
1  the  company-had  no  such  resemblance.  In  this 
ooks"  had  a  peculiar  meaning — and  the  word 
"  must  receive  its  strict  and  proper  application. 
.  £!.  Miller,  Q.C.,  and  Mr.  W.  Barber,  for  the  re- 
t,  were  not  called  on. 

*LoBD  Hatherley  (') :  My  Lords,  the  case  wliich 
•dships  are  called  upon  to  determiue  on  the  present 
s  one  in  which  the  Lords  Jilstices  have  come  to  a 
)n  reversing  the  decision  of  the  Master  of  the  Rolls 
i  meaning  of  the  will  of  a  testator,  a  conclusion 
80  necessarily  overrules  a  decision  come  to  by  Vice- 
or  Turner,  the  question  being  simply  this,  whether 

will,  fmmed  as  this  will  is,  describing  the  subject 
;qnest  by  the  testator  in  these  terms,  "and  also  all 
;Rs  in  the  public  funds  or  shares  in  any  railway  of 
may  die  possessed,  and  that  may  be  standing  in  my 
le,''  was  sufficient  to  pass  certain  stock  which  at 
of  his  death  he  possessed  in  certain  i-ailways. 
:  time  of  the  testator  making  this  vi'ill  he  was  pos- 
,  seems,  of  sixty-three  shares  in  a  railway  company, 
)£.  each,  standing  in  his  own  name.     Those  shares 

(I)  Ilia  LurJsliiii  liud  pru^dml  al  ttie  liiwring. 
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continued  to  stand  in  his  own  name  from  the  time  of  his 
making  his  will  up  to  the  time  of  his  death.  They  had  not 
at  the  time  of  his  milking  his  will  been  paid  up ;  only  £2 
10^.  had  been  paid  upon  them,  leaving  a  sum  of  £10  due. 
But  it  appears  that  at  his  death  he  also  was  the  owner  of  a 
sura  of  £6,300  stock  in  the  same  railway  company.  The 
ca^e  mainly  turns  upon  this  question,  whether  or  not  the 
expression,  "  shares  m  any  railway  of  which  I  may  die  pos- 
sessed and  that  may  be  standing  in  my  own  name,"  is  suffi- 
cient to  pass  both  shares  and  stock  in  a  railway  company 
standing  in  his  name  at  ihe  time  of  his  death.  It  may  be 
observed  that  in  this  particular  will  he  refers  not  only  to 
what  he  had  in  hand  at  the  time  of  his  making  the  will 
itself,  but  to  all  the  shares  that  "he  may  die  possessed  of 
and  that  may  be  standing  in"  his  ''own  name"  in  any 
railway  company  whatsoever  at  the  time  of  his  death.  I  do 
not  tlynk  that  anything  specially  turns  upon  that  'circum- 
stance in  this  particular  will,  and  I  think  what  we  now  have 
really  to  determine  is,  whether  or  not  stock  in  a  railway 
company  would  pass  under  the  word  ''shares"  in  a  railway 
company,  unaccompanied  by  any  indication  in  the  will  to 
the  contrary,  that  is  to  say,  anything  tending  to  show  that 
a  distinction  had  *been  intended  between  the  "  stock"  [722 
in  a  company  and  the  "shares"  in  a  company  by  the  tes- 
tator himsel£  The  question,  I  say,  is  whether  this  expres- 
sion, "shares  in  any  railway  company,"  simpUciter^  is 
sufficient  to  pass  stock  in  a  railway  company.  It  appears 
to  me,  my  Lords,  to  be  reduced  to  that  simple  point. 

Now  tne  course  of  decision  has  been  this.  Vice-Chancel- 
lor  Turner  had  before  him  a  case  {OaJces  v.  Oakes{'))  in 
which  a  testator  had  used  these  words  in  his  will :  "I  give 
and  bequeath  all  my  Great  Western  Railway  shares,  and 
all  other  the  railway  shares  which  I  shall  be  possessed  of  at 
the  time  of  my  decease"  (it  resembling  remarkably  the 
words  of  the  will  in  this  case)  "  unto  my  nephew  Arthur 
Oakes  for  his  own  absolute  use  and  benefit."  At  the  date 
of  his  will  he  had  shares  in  the  Great  Western  Railway,  and 
he  afterwards  had  a  considerable  sum  of  stock  in  that  rail- 
way company.  The  Lord  Chancellor  says  in  his  decision  in 
the  present  case  that  he  thinks  that  the  argument  in  that 
case  scarcely  dwelt  sufficiently  upon  the  character  of  stock 
in  a  railway  company,  and  upon  the  identity  in  substance 
of  stock  with  shares.  Possibly  it  may  be  that  the  argument 
Went  at  some  length  upon  another  point,  in  regard  to  the 
view  whether  or  not  there  had  been  ademption  with  regard 

(1)  9  Hare,  6t>6. 
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chaae  that  had  been  made  of  that  stock ;  but  I 
argument  that  it  was  brought  to  the  attention  of 
lancellor  that  "there  was  no  alteration  in  sob- 
le  testator's  interest  in  the  property,  and  that  in 
B  in  the  capital  of  a  railway  company  and  in  the 
i  company  is  the  same  thing  ;  the  only  difference 
B  suggested  between  them  is,  that  the  interest 
I  a  share  would  not  be  divided."  So  that,  al- 
hapa  it  was  not  sufficiently  pressed  upon  his  at- 
s  point  certainly  was  brought  before  tne  learned 

he  distinctly  decided  in  that  case  that  Great 
ailway  stock  could  not  pass  under  the  descrip- 
Jreat  Western  Railway  shares."  He  did  not 
any  very  full  discussion  (not  so  full  a  discussion 
wont)  of  the  reasons  which  led  him  to  that  con- 
it  he  considered  that  there  was  a  marked  dis- 

is  stated  in  his  ludgment,  between  the  railway 
!S  mentioned  by  the  "testator  in  his  will  and  the 
at  same  railway  company,  and  he  held  that  the 
the  "shares  "  that  the  testator  might  have  at  his 
lid  not  pass  stock. 
■  Lords,  on  the  two  cases  (')  that  were  cited  by 

in  his  argument  on  behalf  of  the  appellant  as 
:  my  own,  the  only  observation  I  have  to  make  is 
I  each  case  what  I  appear  by  the  report  to  have 
ly  recollection  concurs  with  the  report)  was  ap- 
toe  particular  case  then  before  rae.  In  the  one 
'?ibsoJi  ('),  the  legacy  was  adeemed  because  there 
est  "to  my  son  of  £1,000  shares"  in  a  certain 
lich  in  reality  consisted  of  stock  in  that  railway, 
;ht  that  the  bequest  was  specific — that  it  pointed 
;  thing — and  that  thing  having  afterwards  been 
:  by  the  testator  the  legacy  appeared  to  me  to 
.  In  saying  that  it  pointed  to  a  specific  thing  I 
E  this  observation,  "There  is  nothing  else  that  it 
»."  I  had  in  my  mind  at  that  time  the  case  of 
%kes  (*),  having  been  counsel  in  that  case ;  and 
Lson  for  making  such  an  observation  was  in  order 
:at  the  court  was,  in  the  case  then  before  me, 
er  no  difficulty,  because  it  was  absolutely  im- 
attribute  the  bequest  there  to  anything  else  than 
m  of  the  one  specific  thing  which  you  find  the 
lave  had  which  would  approximate  at  all  to  the 

.    Trinder,    Lnw   Rep.,  1         (»)  Law  Rpp.,  2  Ef].,  668. 
Gibaon,  Law  Kop.,  2  Eq.,         (')  9  Hare,  661), 


VdL  VIL]  ENGLISH  AND  IRISH  APPEALS.  109 

Morrice  v.  Aylmer.  1875 

terms  that  he  had  used  in  Ms  bequest ;  and,  having  only 
that  one  thing,  the  court  was  not  put  to  the  diflSculty  of  de- 
termining whether  "stock"  could  pass  as  "shares,"  or 
whether  "shares"  could  pass  as  "stock."  But  in  both  the 
cases  I  came  to  the  conclusion  that  stock  and  shares  were 
80  similar  that,  if  you  did  find  that  the  testator  possessed 
any,  of  either,  which  would  satisfy  the  description  used  by 
him  in  his  bequest,  they  must  necessarily  pass.  I  gave, 
therefore,  no  decision  upon  the  particular  point  that  we 
have  now  before  us,  either  one  way  or  the  other.  I  said 
that  I  was  free  from  the  necessity  of  coming  to  a  decision 
upon  it,  owing  to  the  terms  which  the  testator  had  jised  in 
his  will  in  the  particular  case  before  me. 

*Now,  my  Lords,  speaking  according  to  my  present  [724 
impression,  I  do  not  feel  any  doubt  that  if  this  present  tes- 
tator had  been  minded  to  make,  as  of  course  he  was  at  lib- 
erty to  make,  a  distinction  between  "shares"  and  "stock" 
in  railway  companies  (and  I  will  show  presently  how  such  a 
distinction  mi^t  be  of  importance),  he  might  have  so  ex- 
pressed himself  in  his  will  as  to  give  all  his  shares  to  A., 
and  all  his  stock  to  B. ;  and  it  would  then  have  been  un- 
derstood that  he  meant  to  distinguish  between  those  shares 
and  stock  (which  differ  in  this  respect,  that  shares  are  not 
necessarily  paid  up\  and  intended  to  give  to  one  legatee 
shares  that  were  pernaps  not  paid  up,  and  to  give  to  another 
l^tee  shares  that  were  paid  up,  or  stock.  Shares  are  not 
necessarily  converted  into  stock  as  soon  as  they  are  paid  up  ; 
they  may  exist  either  as  paid-up  or  as  not  paid-up  shares. 
Bnt  as  regards  stock,  that  can  only  exist  m  the  paid  up 
state.  It  cannot  (and  I  follow  now  the  words  of  the  Con- 
solidation Act  (*) ) — ^it  cannot  be  railway  stock  until  it  is  con- 
solidated, and  shares  in  a  railway  company  cannot  be  con- 
solidated until  they  are  paid  up. 

The  Lord  Chancellor,  in  his  judgment  in  this  case,  states 
this  quite  correctly ;  and  no  doubt  has  been  thrown  upon  it 
in  the  argument  here.  In  fact,  the  Lord  Chancellor  quotes 
the  clause  of  the  statute  ve  hichprovides  for  this  process  of 
changing  shares  into  stock.  The  heading  to  the  section 
(the 61st)  runs  thus:  "And  with  respect  to  the  consolida- 
tion of  the  shares  into  stock,  be  it  enacted  as  follows." 
Therefore  the  heading  itself  speaks  of  "the  consolidation  of 
the  shares  into  stock.' ^  Then  it  says:  [His  Lordship  read 
the  section.] 

There  is  a  certain  extent  of  change,  as  well  as  consolida- 
tion, in  these  paid-up  shares.     They  are  changed  from 

(')  8  <k  9  Vict  c.  16,  s.  61. 
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iliares  in  this  respect,  that  they  are  no  longer  in- 
f  being  subdivided.  Shares  in  a  company,  as 
nnot  be  bought  in  small  fractions  of  any  amount, 
)f  less  than  a  pound,  but  the  consolidated  stock 
aany  can  be  bought  iust  in  the  same  way  as  the 
the  public  debt  can  oe  bought,  split  up  into  as 
tions  as  you  like,  and  subdivided  iuto  as  small 
as  you  please.  And  that,  no  doubt,  is  of  gre^it 
portance  in  selling  the  stock  of  a  railway  com- 
aependently  of  that,  however,  it  possesses  all  the 
if  snares.  It  is,  in  fact,  simply  a  set  of  shares  put 
a  a  bundle,  with  this  peculiarity  added  to  them, 
are  transferable  in  a  manner  in  which  you  rannot 
be  ordinary  shares  of  a  railway  company.  That 
case,  as  they  can  be  thus  fractionally  dealt  with, 
in  is  added  with  respect  to  this  process  of  con- 
of  shares,  that  as  regards  the  power  of  voting 
1  be  no  voting  upon  these  fractions,  but  that  the 
til  go  on  in  the  same  way  as  if  tlie  stock  only 
d  a  definite  number  of  shares  of  corresponding 
ken  at  their  nominal  value  independently  of  the 
that  is  to  say,  yon  may  have  twenty  shares  worth, 

0  express  it,  of  this  consolidated  stock,  plus  somn 
tional  amount ;  in  that  case  you  will  only  vote  as 
)f  twenty  shares.  But  in  all  other  respects  you 
9t  as  you  were  before  the  consolidation  of  your 

then,  is  the  result  of  the  consolidation  of  your 
ifou  obtain  a  dividend  in  respect  of  the  whole 
'  those  shares  on  the  profits  of  the  company ;  you 
d  to  share  in  those  profits.  It  is  not  at  all  anal- 
the  learned  counsel  who  spoke  last  on  behalf  of 
ant  suggested,  to  the  interest  on  the  public- debt 
aid  to  the  holders  of  the  public  stocks  and  funds ; 
an  actual  partnership.  The  partnei-ship  is  com- 
all  the  same  accessories,  except  as  to  that  simplo 
oting  in  respect  of  a  fraction  of  a  share,  as  those 

1  the  holders  of  shares  remaining  atill  unconverted 
,  There  ia  no  difference  as  between  the  period  of 
L  and  the  period  of  being  fully  paid  up.  It  is 
that  there  is  no  distinction  to  be  drawn  between 
hares  were  when  they  were  fully  paid  up  in  1853, 
they  were  in  the  year  or  two  which  elapsed  before 
actually  converted  into  consolidated  stock.    They 

up  shares  before  that  conversion,  giving  all  the 
:a  to  holders  as  paid-up  consolidated  stock.    Then 
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after  a  time  a  vote  is  taken  and  the  shares  are  consolidated 
by  that  vote.  But  they  remain,  as  it  appears  to  me,  to  every 
intent  and  purpose  properly  speaking  shares,  namely,  those 
things  which  give  yon  a  right  of  participating  *in  the  [726 
profits  of  that  company  according  to  that  amount  of  stock 
which  you  hold ;  in  other  words,  according  to  the  number 
you  hold  of  shares  which  have  been  consolidated. 

My  Lords,  I  think  there  would  be  extreme  difficulty  in 
commg  to  any  other  conclusion  than  that  the  view  taken  of 
this  case  by  the  Court  of  Appeal  below  is  right  and  should 
be  affirmed.  If  your  Lordships  did  not  so  hold,  just  con- 
sider the  position  in  which  all  testators  would  be  placed  who 
were  owners  of  shares  in  public  companies.  They  might 
well  bequeath  all  their  shares  in  public  companies  which 
were  standing  in  their  name  at  their  death,  and  it  might  so 
happen  that  those  shares  being  at  the  time  they  made  their 
will  not  paid  up,  as  in  the  present  case,  the  effect  of  the  be- 
quest might  be  materially  altered  in  consequence  of  the 
process  of  paying  by  instalments,  as  calls  were  from  time  to 
time  made  upon  the  shares — the  result  might  be  found  to 
be  that  in  four  or  five  companies,  in  whicn  a  man  was  a 
lai^e  holder  of  this  description  of  property,  shares  had  been 
paid  up,  and  afterwards  consolidated  by  a  vote  of  three- 
fifths  of  the  subscribers  voting  at  a  meeting  which  he  (the 
testator)  had  not  himself  cared  to  attend,  and  then  the  con- 
sequence would  be,  that  it  would  be  found  the  whole  pur- 
port and  scope  of  the  will  had  been  altered,  perhaps  m  a 
lew  weeks,  or  months,  or  even  at  a  time  just  immediately 
before  his  decease.  It  might  be  found  that  a  certain  quan- 
tity of  those  shares  had  been  turned  into  stock,  and  taken 
out  of  the  opemtion  of  his  will  (whilst  the  other  portion 
would  remain  shares)  simply  from  the  accident  of  the  time 
having  becotie  ripe  for  this  process  of  consolidation  to  take 
place,  as  to  some  shares,  though  not  as  to  them. 

I  think,  my  Lords,  it  is  more  consonant  with  the  ordinary 
language  that  is  used  in  these  transactions,  including  the 
language  of  the  acts  of  Parliament,  where  such  an  expression 
occurs,  to  say  that  "shares"  shall  be  held  to  include 
"stock."  I  think  it  is  perfectly  consistent  with  the  lan- 
guage that  is  used  in  all  acts  oi  Parliament  where  shares 
are  dealt  with  under  the  head  of  stock.  And  it  has  become, 
as  Lord  Justice  James  seems  to  have  thought  in  the  court 
below,  the  ordinary  mode  in  which  testators  speak  of  their 
property,  and  justly  and  rightly  speak  of  it.  They  describe 
themselves  as  holding  "shares"  in  a  company  althoiigli 
*those  shares  have  been  converted  into  stock.    And  at  [727 
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ime  you  comply  more  strictly  with  the  language 

gislature  when  it  defines  a  "shareholder"  as  a 

10  is  a  proprietor  in  a  company,  and  therefore 

rigbta  01  such  a  proprietor,  and  amongst  others, 

of  participating  and  sharing  in  the  profits  which 

jclared  by  that  company. 

se  reasons,  my  Lords,  I  think  the  decision  of  the 

w  is  right.     In  my  judgment,  the  appeal  ought  in 

it  case  to  be  dismissed,  and  the  costs  will  natu- 

w  the  result, 

)'Hagan:    My  Lords,  this  seems  to  me  a  clear 

ithstanding  the  decision  of  a  very  eminent  judge, 

accordance  with  the  view  of  the  Lords  Justices, 

;  are  bound  to  overrule. 

■.  Oakes  (')  is,  undoubtedly,  an  express  authority 

point  before  us ;   but  I  find  myself  unable  to 

and  I  do  not  share  the  anticipations  of  evil 
iversal  which  have  been  expressed  by  the  learned 
t  the  bar.  Each  will  has  its  own  peculiarities, 
n  it  becomes  the  subject  of  judicial  considera- 
;  be  interpreted  according  to  its  own  special  terms, 
ly  possible  to  find  one  so  identical  with  another, 
KB  the  same  rulings  completely  applicable  to 
I  we  unsettle  no  principle,  and  induce  no  iucon- 
ly  differing  from  the  Vice-CUancellor  Turner  as  to 
ular  instruments  with  which  he  had  to  deal. 
;he  cases  {In  re  Grftsonn-and  Trinderv.  Trin- 
icided  by  my  noble  and  learned  friend  now  pres- 
m  the  woolsack,  they  do  not  materially  toucn  the 
before  us,  and  eo  far  as  they  do  touch  it  at  all, 
tar  to  me  to  assist  the  case  of  the  respondent.  In 
I  them  was  the  solution  of  the  present  question 

of  the  judgment.  The  learned  judge  found  a 
.  simple  ground  on  which  to  sustain  it,  in  both  of 
L  he  did  not  wander  from  his  way  to  settle  prob- 
inviting  his  attention,  or  to  encounter  diificultiea 
I  not  pres8_  upon  him.  But  he  did  hold,  in  both 
*ca3e8,  that,  under  certain  circumstances,  "stock" 
roperly  be  taken  to  describe  "shares,"  and 
'  to  describe  "stock  ;"  and,  so  far,  he  discredited 
nent,  very  forcibly  urged  upon  us,  which  would 
to  "shares"  a  meaning  so  technical  and  settled  as 
it  incapable  of  describing  "stock,"  even  though 
or  plainly  meant,  as  the  Master  of  the  Rolls  be- 

meant  in  this  case,  to  use  it  for  that  purpose. 

666.  (')  Law  Rep.,  2  Eq.,  6B9.  (■)  Law  R«p.,  1  Eq.,  6fl5. 
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There  are  terms  to  which  usage  and  authority  in  the  law 
have  given  so  masterful  an  interpretation,  that  their  rigid 
construction  is  not  aflfected  by  any  assurance  of  the  defeat 
to  be  necessarily  inflicted  by  it  on  the  real  intentions  of 
those  who  employ  them  ;  but  "shares"  and  ''stock"  are 
not  4f  this  class,  and  I  at  least  am  not  desirous  to  extend 
the  class. 

The  argument  founded  on  the  statutes  also  appears  to  me 
to  tell  against  the  appellant.  I  asked  the  learned  counsel 
to  indicate  the  particulars  in  which  any  substantial  distinc- 
tion could  be  demonstrated  between  "railway  shares"  and 
''railway  stock;"  and  there  was  no  satisfactory  answer, 
because  the  Companies  Clauses  Consolidation  Act  makes 
SQch  a  distinction  impossible/  For  privilege  or  for  profit, 
for  getting  dividends,  or  giving  votes,  or  acquiring  office, 
they  are  of  equal  value  and  effect.  The  several  holders  of 
stock,  says  the  statute,  "shall  be  entitled  to  participate  in 
the  dividends  and  profits  of  the  company,  according  to  the 
amount  of  their  respective  interests  in  such  stock ;  and 
such  interests  shall  in  proportion  to  the  amount  thereof 
confer  on  the  holders  thereof  respectively  the  same  privi- 
leges and  advantages  for  the  purpose  of  voting  at  meetings 
of  the  company,  qualification  for  the  office  of  directors, 
and  for  other  purposes,  as  would  have  been  conferred  by 
shares  of  equal  amount  in  the  capital  of  the  company,  but 
60  that  none  of  such  privileges  or  advantages,  except  the 
participation  in  the  dividends  and  profits  of  the  company, 
shall  be  conferred  by  any  aliquot  part  of  such  amount  of 
consolidated  stock  as  would  not,  if  existing  in  shares,  have 
conferred  such  privileges  or  advantages  respectively."" 
Manifestly,  for  every  purpose,  the  "shares"  and  the 
"stock"  arealike,  and  when  we  find  the  shareholder  de- 
scribed in  the  interpretation  clause  as  a  "member  or  pro- 
prietor" of  the  company,  which,  *exactly  to  the  same  [729 
extent  and  with  the  same  powers  and  properties,  the  stock- 
holder also  is,  and  when  we  farther  find  the  same  interpre- 
tation clause  in  various  acts  declaring  "shares"  and 
"stock "  to  mean  the  same  thing,  we  seem  to  have  even  the 
highest  legislative  authority  for  the  construction  which  the 
appellant  somewhat  strongly,  citing  and  relying  on  those 
ver^  clauses,  has  asked  us  to  condemn. 

The  shares,  when  paid  up,  grow  into  stock  and  are  put 
upon  a  special  register,  for  the  more  convenient  manage- 
ment of  the  business  of  the  company  ;  but  in  substance 
and  in  fact  they  continue  the  same  thing,  and  may  well  pass 
by  the  same  words,  unless  there  be  a  clear  difference  made 
14  Eng.  Ref.  15 
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no,  and  a  plain  indication  of  intention  to  have 
with  in  difEerent  ways.     Without  this  indica- 

any  one  may  make  if  he  pleases,  they  are 
Tiptiona  of  identical  interests  in  a  company, 
it  to  participation  in  identical  advantages,  and 
hem  by  a  testator  must  have  identical  reiulta. 
liole,  my  Lords,  I  have  no  doubt  that  the  judg- 

Court  of  Appeal  was  right,  and  ought  to  be 

borne:  My  Lords,  the  word  "share"  as  used 
is  interpreted  by  the  Master  of  the  Rolls  in  his 
3  meaning  "a  share  in  the  capital  stock  of  a 
ich,  as  we  know,  may  be  transferred  from  one 
ther,  and  may  stand  in  any  name."  If  that  is 
iterpretation  of  the  word,  it  is  in  substance 
licable  to  the  share  in  its  original  state  before, 
iter  state  after,  its  conversion  or  consolidation 

The  share,  while  still  indivisible  {whether  sub- 

or  paid  up)  and  registered  upon  one  plan  of 
ig,  is  in  substance  and  iu  truth  nothing  but  "a 

capital  stock  of  the  company,"  and  it  is  still  a 
he  capital  stock  of  the  company"  after  it  has 
aible  and  registered  upon  a  dirferent  system  of 
ig.  Under  both  conditions,  it  is  capable  of  being 
from  one  name  to  another,  and  it  may  stand  in 
I'ho  difference  makes  no  real  change  for  any  pur- 
er material  to  the  nature  or  the  incidents  of  the 
rty,  *except  that  the  shareholder's  power  of 
lo  longer  subject  to  certain  restrictions.  The 
1  as  it  IS,  may  be  made  by  the  company  without 
;or'8  consent.  Unless,  therefore,  the  acts  of 
have  made  the  word  "share"  avox  siffnata,  in 
usive  of  stock,  stock  would  be  included  in  its 

ordinary  meaning  when  there  ia  nothing  in  the 
lead  to  a  different  conclusion.  But  has  the 
done  this  ?  I  think  quite  the  contrary.  It  has 
hareholdef  "  is  to  mean  a  proprietor  or  member 
any  ;  it  has  spoken,  not  of  the  conversion  ouly, 
'conversion  or  consolidation"  of  "shares  into 
.  it  has  used  the  word  "  stock  "  in  the  sense  of 
tock  of  the  company  after  it  has  undergone  the 
onsolidation,  discontinuing  the  use  of  tne  word 
inly  because  that  word  had  been  used  be- 
)cess  of  consolidation  for  purposes  connected 
ision  of  the  capital  stock  into  a  definite  number 


Vd.  VILl 


ENGLISH  AND  IKISH  APPEALS. 


115 


Corser  v.  Cartwright. 


1876 


of  shares,  and  not  to  express  the  amount  of  the  interest  of 
anv  particular  individual  therein. 

I  will  only  add  that  the  whole  context  of  this  particular 
will  satisfies  me  that  the  testator  used  the  words,  ^'all  such 
shar^  in  any  railway  of  which  I  may  die  possessed,"  in 
their  wider  and  more  natural,  and  not  in  tneir  narrower, 

Decree  compluined  of^  made  hy  the  Court  of 
Appeal  in  Chancery^  afflrTriecl'^  and  ap- 
peal dismissed  with  costs. 

Lords^  Journals,  21st  June,  1875. 

SoUcitors  for  the  appellant :  Collyer-Bristow,  Withers  <£• 
HusselL 
Solicitors  for  the  respondent :   Roger Sy  JuU  &  Rogers. 


[Law  Reports,  7  House  of  Lords,  781.] 
Jnne  22,  1875. 

*Chakles  Coeser  (on  behalf  of  the  creditors  of  [731 
George  Jones),  deceased.  Appellant ;  and  Sidney  Cart- 
wright,  John  Jones,  and  Otners,  Respondents  (*). 

Estate  charged  with  Debts, 

Ad  executor,  who  is  also  a  devisee  of  an  estate  charged  with  the  payment  of 
debts,  may  be  presumed  by  a  bona  Jide  parchaser  or  mortgagee  of  that  estate,  to  be 
detl'uig  with  it  for  the  purposes  of  tlie  administration,  and  may  give  a  valid  title  to 
it  Such  purchaser  or  mortgagee,  therefore,  will  not  be  bouna  to  look  to  the  appli- 
cation of  tne  money. 

Mere  absence  of  statement  of  the  purpose  for  which  the  money  obtained  by  the 
*  ttle  or  mortgage  is  to  be  used,  will  not  make  the  purchaser  or  mortgagee  liable,  on 
the  gronnd  of  a  presumed  knowledge  that  the  money  was  to  be  applied  otherwise 
than  for  the  pAjrment  of  the  testator's  debts. 

In  a  case,  therefore,  in  which  the  Lords  were  satisfied  that  the  mortgagee  himself 
wu,  as  a  matter  of  fact,  entirely  ignorant  of  any  intended  misapplication  of  the 
money  by  the  executor  and  devisee  of  the  estate  charged,  and  that  he  had  not  con- 
ttnictire  notice  of  it  through  his  solicitor  (who  distinctly  denied  any  knowledge  or 
ereo  aospicion  of  it) : 

ffeld,  that  though  the  money  was  entirely  misapplied,  the  mortgage  could  not  be 
treated  as  subject  to  the  debts  of  the  testator,  and  the  mortgagee's  title  was  not, 
therefore,  to  he  postponed  to  the  claims  of  the  testator's  creditors. 

On  a  creditor  of  the  testator,  who  impeaches  the  validity  of  the  mortgage  or  pur- 
chaae,  lies  the  burden  of  proving  that  the  mortgagee  or  purchaser  had  notice  of  the 
true  state  of  the  facts. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices which  had  reversed  a  previous  decision  of  the  late  Mas- 
ter of  the  Rolls  (•). 

George  Jones,  by  his  will,  dated  the  13th  of  Nov^mber, 

0)  Affirming  1  Eng.  Rep.,  609.  (*)  Law  Rep.,  8  Ch.  Ap.,  971, 
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isired  that  all  his  just  debts  and  funeral  and 

expenses  should  be  discharged,  as  soon  as 
Iter  hia  decease.  He  then  made  provisions  as 
properties,  real  and  personal,  whicb  he  poa- 
fas  to  all  the  residue  of  his  real  and  personal 
.ing  among  other  hereditamenta  hia  estate  called 
jy  Grange  (which  he  apecially  named),  *"  subject 
and  chargeable  to  and  with  the  payment  of  all 
s,  funeral  and  testamentary  expenses,  and  the 

sums  hereinbefore  bequeathed,"  he  gave,  de- 
■queathed  the  same  to  nig  eldest  son  and  heir- 
m  Jonea,  his  heirs,  executors,  administrators, 
for  their  own  absolute  use  and  benefit."     And 

John  Jones  and  Sidney  Cartwright  his  execa- 
stator  died  on  the  7th  of  March,  1867,  and  these 
proved  the  will.     The  testator's  personal  estate 

as  of  the  amount  of  £114,000,  and  his  debta  at 
e  testator's  debts  were  not  paid  at  the  period 
ing  tranaactions. 

1  of  March,  1858,  John  Jones  mortgaged  tlie 
nge  estate  to  Thomas  CoUey  to  aecure  an  ad- 
11,000  made  by  CoUey,  and  paid  over  by  John 
n  discbarge  of  hia  father's  debta,  but  to  the 
iton  and  Staffordshire  Bank,  in  part  liquidation 
irivate  liabilities.  This  mortgage  did  not  set 
i  of  John  Jones  as  executor  as  well  as  devisee, 
1  him  as  the  person  entitled  to  the  estate  in  fee 

T,  1867,  John  Jones  assigned  all  his  property, 
ional,  for  the  benefit  of  hia  creditors,  and  the 
istered  under  the  Bankruptcy  Act  of  1861, 
himself  a  creditor  of  the  testator  G-eorge  Jones, 
larv,  3866,  filed  a  bill  against  John  Jones,  the 
1  all  other  necessary  parties,  on  behalf  of  him- 
)ther  creditors  of  the  testator  for  an  adminis- 
e  testator's  estate.  The  bill  charged  that  the 
led  by  the  mortgage  made  to  Colley  was  used, 
ided  to  be  used  (as  Colley  had  notice),  by  John 
i  for  his  own  purposes.  Answers  were  put  in, 
knowledge  of  the  real  nature  of  the  transaction 
jitively  denied.  Evidence  of  a  very  conflicting 
iken  on  tliis  point,  the  alleged  notice  to  Colley 
r,  presumptive  notice  only,  arising  from  the  cir- 
lat  a  Mr.  Potts  (formerly  solicitor  to  the  testa- 
iie  time  acting  as  solicitor  both  for  Jolm  Jones 
y.     Evidence  had  been  taken  on  this  point  of 
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alleged  presumptive  notice,  John  Jones  asserting  it,  while 
there  was  an  affidavit  of  Mr.  Potts  distinctly  denying  that 
he  knew  or  suspected  *the  purpose  to  which  John  [733 
Jones  intended  to  apply  the  advance  of  the  £11,000.  The 
case  was  heard  before  Lord  Romilly,  M.R.,  who  being  of 
opinion  that  the  point  of  notice  was  sufficiently  sustained 
to  render  the  lender  bound  by  it,  made  a  decree  declar- 
ing that  the  mortgage  was  not  an  exercise  of  the  power 
vested  in  the  executors  for  paying  the  testator's  debts,  but 
was  only  a  mortgage  of  the  beneficial  interest  of  John  Jones, 
and  must  therefore  be  postponed  to  the  charges  of  the  cred- 
itors of  the  testator.  On  appeal  against  this  decision  the 
case  was  argued  chiefly  on  the  point  whether  a  bona  fide 
creditor  of  a  person  who  was  botn  beneficiary  and  executor 
under  a  will  was  bound  to  look  to  the  application  of  the 
money  for  which  a  testator's  estate  was  sold.  The  Lords 
Justices  had  been  of  opinion,  upon  the  question  of  fact, 
that  the  evidence  entirely  failed  to  make  out  constructive 
notice ;  and  on  the  other  point  they  held  that  the  purchaser 
or  the  mortgagee  (without  notice)  of  an  estate  sold  or  mort- 
gaged by  an  executor  was  not  bound  to  institute  such  an  in- 
quiry.   This  appeal  was  then  brought. 

Mr.  Sovthgate^  Q.C.,  and  Mr.  Bickley  Roger Sy  for  the  ap- 
pellant :  Wnere  there  is  a  general  devise  of  property  sub- 
ject to  a  charge  of  debts,  the  first  duty  of  the  executors  is 
to  satisfy  them,  and  the  property  cannot  be  dealt  with  for 
any  other  purpose  till  they  are  discharged.  The  executors 
are  the  proper  persons  to  sell  or  mortgage  in  order  to  effect 
the  discharge,  and  they  alone  can  give  a  good  legal  title.  That 
is  especialljr  so  where  the  will  begins  with  a  general  charge  of 
debts  affecting  all  the  estates  devised,  and  also  where  tnere 
is  a  devise  of  certain  estates  to  particular  persons.  Though 
among  those  certain  estates  there  should  t>e  any  given  to  one 
of  the  executors,  yet  the  gift  to  him  as  devisee  does  not 
aflfect  the  genei-al  liability  of  all  the  estates  to  the  control 
of  the  executors  for  the  payment  of  the  testator's  debts,, 
but  that  particular  estate  is  subject,  like  all  the  rest,  to  the 
power  of  the  executors,  and  the  two  executors,  and  not  the 
particular  devisee  alone  (who  happens  also  to  be  an  execu- 
tor), can  give  a  good  title  to  that  estate. 

The  liability  to  the  payment  of  debts  is  a  primary  liabil- 
ity, and,  where  the  estate  is  sought  to  be  disposed  of  for  any 
other  purpose,  *the  person  who  becomes  the  pur-  [734: 
chaser  or  mortgagee  oi  it,  is  bound  to  show  that  he  had  no 
knowledge  that 'the  money  he  advanced  was  to  be  applied 
to  any  other  purpose.     In  this  case  there  could  be  little 
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lie  mortgagee  must  have  known  of  the  intended 
un  of  the  monev.  If  he  was  personally  nnac- 
th  the  fact,  he  nad  as  his  agent  and  solicitor  a 
lad  been  solicitor  of  the  testator,  and  must  have 
testator's  affairs — mnst  have  known  the  exist- 
}  debts  as  well  as  of  large  assets  to  met-t  them. 
Id  hardly  have  been  unacquainted  with  the  fact 
ssets  had  not  been  employed  for  tliat  purpose, 
laa  was  at  that  time  the  solicitor  for  John  Jones, 
or,  as  well  as  for  the  mortgagee  himself,  and 
ore,  have  possesst^d  the  most  ample  means  to 
facts  of  the  matter.  Through  him,  consequently, 
«  must  be  affected  with  knowledge.  Such  beiuf; 
mortgagee  could  only  take  the  estate  subject  to 
the  testator,  which  were  the  original  charge  upon 
ium  secured  by  this  mortgage  must  tuereiorH 
1  to  the  payment  of  the  debts  due  from  the  tes- 
constituted  the  original  charge  upon  the  estate : 
Cheek  ('),  Horn  v.  Horn  ('),  Howard  v,  Chqf- 
'.ves  V.  Orates  ('),  Colger  v.  Finch  ('),  Price  v. 
nes  V.  Williams  ('),  Shaw  v.  Borrer  ('),  Paljner 
,  Bland  v.  Bla7id{"),  Forbes  v.  Peacock {'% 
Lowater  {''),  and  Sugden's  Vendors  and  Pur- 
jvere  cited  and  commented  on. 
ney-General  (Sir  Ji.  Baggalay),  and  F.  W.  8. 
the  respondents,  were  not  called  on. 
I  Chancellor  (Lord  Cairns):  My  Lords,  the 
lis  case,  George  Jones,  began  his  will,  dated  the 
if  November,  1865,  by  a  direction  that  all  *his 
s  funeral  and  testamentary  expenses  should  be 
lere  is  no  doubt  that,  unless  it  is  countervailed 
g  which  afterwards  appears  in  the  will,  a  direc- 
Tund, 'according  to  all  the  authorities,  recog- 
or  a  very  great  length  of  time  in  the  Court  of 
ould  be  equivalent  to  a  charge  of  all  his  debts 

8. 

I  [His  Lordship  here  stated  the  provisions  of  the 
e,  p.  731.] 

it  appears  not  to  be  disputed  that  John  Jones, 
,  was  the  person  most  interested  in  the  estate, 

las.  (')  1  Coll.  C.  C.  16fl. 

(')  1  Keen,  BB9. 
n.,  2S6;  82  L.  J.  (Ch.),         (')  1  Keen,  646. 

(1°)  4  My.  4  Cr.,  420. 

(II)  1  Pli..  717.. 
KWt.  <i'l  6  Db  G.  M.  4  G.,  272, 

t")  lath  tiL,  p.  D44. 
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was  the  acting  executor  in  all  important  acts.  He  was  tha 
person  who  was  the  actor,  though  Sydney  Cartwright,  the 
co-executor,  occasionally  joined.  The  testator,  although 
owing  no  inconsiderable  amount  of  debts,  appears  to  have 
been  what  is  deemed  a  wealthy  man.  The  sworn  surplus  of 
his  personalty  appears  to  have  been  over  £60,000,  and  his 
real  estate  was  oi  considerable  value. 

My  Lords,  the  mortgage  which  has  raised  the  question  on 
the  present  appeal  was  made  on  the  8th  of  March,  1858,  ex- 
actly a  year  after  the  testator's  death,  and  clearly  at  a  period 
when  no  very  great  progress  had  been  made  in  winding  up 
the  estate  or  in  paying  the  debts,  because  we  find,  even  at  the 
present  time,  many  years  subsequently,  that  very  large  sums 
mdeed  are  still  due  to  creditors  of  the  testator. 

The  mortgage  in  question — the  mortgage  of  which  I  have 
spoken  of  the  8th  of  March,  1858 — was  made  to  the  respon- 
dents, and  it  is  a  mortgage  between  John  Jones  of  the  one 
part,  and  Thomas  Colley  of  the  other  part.  It  recites  that 
"John  Jones  is  seised  or  otherwise  well  entitled  to  an  estate 
of  inheritance  in  fee  simple  in  possession,  free  from  incum- 
brances, of  or  to  the  hereditaments  hereinafter  described  and 
intended  to  be  hereby  conveyed  or  otherwise  assured.  And 
whereas  the  said  Jolin  Jones,  having  occasion  for  the  sum 
of  £11,000,  hath  applied  to  and  requested  the  said  Thomas 
Colley  to  lend  and  advance  him  the  same  at  interest  upon 
the  security  hereinafter  contained,  which  the  said  Thomas 
Colley  hatn  consented  and  agreed  to  do."  Then  the  mort- 
gage is,  in  an  ordinary  form,  of  a  portion  of  the  property 
contained  in  the  devise  to  John  Jones.  Updn  the  lace  of  it 
thei-e  is  no  statement  as  to  any  particular  mode  of  applica- 
tion of  the  *money.  The  money  was  to  be  paid,  upon  [736 
that  security,  by  the  mortgagee  into  the  hands  of  Jonn  Jones. 

My  Lords,  with  regard  to  the  power  of  a  person  situated 
as  John  Jones  was,  an  executor  of  the  testator,  and  also  en- 
titled as  devisee  to  a  large  portion  of  his  real  estate  charged 
with  the  payment  of  debts,  there  can,  I  think,  be  no  doubt. 
I  will  take  the  liberty  of  referring  your  Lordships  to  two 
cases  in  which  the  power  of  persons  so  circumstanced  is 
clturly  laid  down,  x  our  Lordships  will  find  that  both  of 
these  cases  liken  the  position  of  a  devisee,  who  is  also  an 
executor,  having  real  estate  charged  with  the  payment  of 
debts,  to  the  position  of  an  executor  dealing  with  personal 
estate,  and  say  that  just  as  an  executor  dealing  with  the 
personal  estate  of  a  testator  may  sell  it  or  mortgage  it  for 
the  purpose  of  raising  money,  and  as  in  the  case  of  person- 
alty it  18  to  be  inferred,  unless  the  contrary  is  shown,  that 
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ig  that  for  the  purpose  of  paying  debts,  so,  with 
one  holding  real  estate  cliarged  with  the  payment 
nd  tilling  the  position  of  executor,  it  ia  also  to  be 
f  he  raises  money  by  sale  or  mortgage  of  that  real 
it  he  is  using  the  money,  as  he  properly  onght  to 

the  same  purpose. 

ds,  this  was  laid  down  in  the  well-known  case  of 
T.  Cheek  (')  by  Sir  John  Leach,  who  said :  "  So  a 
!  or  purchaser  from  the  executor  of  a  part  of  the 
property  of  the  testator  has  a  right  to  infer  that 
»r  IS,  in  the  mortgage  or  sale,  acting  faiily  in  the 

of  his  duty,  and  is  not  bound  to  inquire  as  to  the 
legacies.  But  if*  the  nature  of  the  transaction 
;rinsio  evidence  that  the  executor,  in  the  mortgage 

not  acting  in  the  execution  of  his  duty,  but  is 
g  a  breach  of  trust,  as  where  the  consideration  of 
age  or  sale  is  a  personal  debt  due  from  the  execu- 
mortgagee  or  purchaser,  there  such  mortgagee  or 

being  a  party  to  the  breach  of  trust,  does  not 
property  discharged  from  the  trusts,  but  equally 

the  payment  of  debts  and  legacies  as  it  would 
in  the  hands  of  the  executor.  The  same  principle 
ale  to  real  estate." 

rd  Cranworth,  in  advising  your  Lordships'  Honse 
le  of  Colyer  v.  Finch  ('),  which  has  also  been  re- 
ad to,  *8aid{') :  "  It  does  not  matter  that  the  mort- 
ach  was  not  made  avowedly" — that  is,  on  the  face 
r  the  purpose  of  raising  money  to  pay  debts  ;  that 
11  nedessary,  unless  it  was  apparent  on  the  face  of 
ras  not,  and  could  not  have  been,  so  intended.  I 
I  incline  to  think  that  when  a  party,  the  devisee 
tate  charged  with  the  payment  of  debts  sella,  the 

has  no  aeed  to  inquire  at  all  whether  the  money 

in  payment  of  debts,  or  whether  it  is  a  sale  for 
se  oi  enabling  debts  to  be  paid.  The  old  case  of 
Merrimani^),  which  is  always  referred  to,  before 
r  of  the  Bolls,  makes  no  such  distinction  as  to 

was  expressed  to  be  made  for  payment  of  debts 
f  there  be  a  charge  on  the  devisee  in  fee,  taking 
charged  with  the  payment  of  debts  alone,  or  debts 
tes,  if  he  sells,  the  great  convenience  of  mankind 
bat  it  should  be  just  as  if  an  executor  selis  when 
omes  to  him,  unless  it  can  be  shown  that  the  pur- 
Bw  that  the  purchase-money  was  not  going  to  be 
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SO  employed,  and  that  he  was  ancillary  to  something  like  a 
fraud.  It  is  to  be  presumed,  because  he  may  presume  that 
the  sale  has  taken  place  in  the  ordinary  administration  of 
the  duties  which  were  imposed  upon  the  executor  by  the 
will." 

My  Lords,  for  the  sake  of  caution  I  ought  to  observe  that 
in  Colyer  v.  Finch  {*),  as  in  the  case  before  your  Lordships, 
the  devisee  of  the  real  estate  charged  with  the  payment  of 
debts  was  also  an  executor ;  and  I  desire  not  to  apply  any 
observation  which  I  am  now  addressing  to  your  Lordships 
to  the  case  of  a  stranger,  that  is  to  say,  a  person  who  is  not 
an  executor,  being  devisee  of  estates  charged  with  the  pay- 
ment of  debts.  Otjier  considerations  may  arise  there  upon 
which  I  do  not  desire  at  present  to  offer  any  opinion.  But, 
taking  the  case  which  was  contemplated,  both  by  Sir  John 
Leach  and  also  by  Lord  Cranworth,  of  a  person  who  was 
executor  being  also  devisee  of  real  estate  charged  with  the 
payment  of  debts,  there  the  real  estate  is  in.  his  hands,  and 
the  money,  when  the  money  is  produced  by  the  sale  or 
mortgage  of  the  real  estate,  is  in  his  hands  to  all  intents  and 
purposes,  subject  to  all  the  powers  over  it  as  if  it  were  per- 
sonal estate  to  be  applied  to  the  ^payment  of  debts  [738 
anfl  legacies ;  and  it  is  not  to  be  interred  from  any  absence 
of  a  statement  of  the  purpose  for  which  the  money  is  to  be 
used,  that  it  is  to  be  used  otherwise  than  for  the  payment  of 
debts  and  legacies. 

Now,  my  Lords,  applying  that  principle  to  the  present 
case,  your  Lordships  nave  to  consider  whetjier  there  has 
been  brought  before  vou,  in  this  case,  any  evidence  what- 
ever that  this  money  (the  £11,000  raised  upon  the  mortgage 
of  this  estate  by  the  executor)  was  intended  to  be  applied 
otherwise  than  for  the  purpose  of  the  payment  of  debts. 
When  I  say  *•  intended  to  be  applied,"  I  mean,  of  course, 
with  the  knowledge  of  the  mortgagee  who  was  advancing 
the  money.  What  the  person  raising  the  money  intended 
to  do  witn  it  we  cannot  know,  and  it  is  immaterial  for  us  to 
inquire  into  that  matter.  The  question,  and  the  only  ques- 
tion, that  your  Lordships  have  to  consider  is,  what  was 
within  the  knowledge,  or  what  was  brought  to  the  knowl- 
edge of  the  mortgagee.  Now,  that  this  mortgagee  himself 
personally  knew  anything  on  the  subject  of  the  application 
or  intended  application  of  this  money  is  not  even  in  any  way 
alleged.  But  it  is  alleged  that  notice  of  an  intended  misap- 
plication is  brought  home  to  him  as  constructive  notice, 
because  it  is  said  Mr.  Potts,  who  was  solicitor  for  the  mort- 
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}  also  solicitor  for  John  Jones,  the  devisee  and 
lad  it  is  said  that  Mr,  Potts  as  solicitor  for  John 
n  that  John  Jones  intended  to  use  this  money  for 
irposes,  and  not  for  the  purposes  of  the  estate. 
La,  I  am  bound  to  say  that  I  have  never  seen  a 

more  completely  broke  down  as  regards  the  evi- 
;h  would  be  required  to  establish  a  proposition  of 
[His  Lordship  here  examined  the  allegations  of 
.  witnesses,  and  the  letters  written  during  the  trans- 
l  expressed  his  belief  in  the  denial  given  by  Mr. 
solicitor,  to  ever  having  had  any  knowledge  of  the 
se  for  which  the  mdney  was  required.] 
den  of  proof  being  entirely  ypon  tlie  appellant, 
ability  of  the  case  going  to  this,  that,  as  the  mort- 
Id  not  willingly  lend  his  money  upon  a  security 
i  be  defective,  so  his  solicitor,  having  no  object 
3t  in  the  matter  leading  him  to  a  different  line  of 
uct,  would  not  allow  his  'client  to  advance  money 
1  security,  and  thereby  make  himself  liable  to  an 
his  client  for  negligence,  and  the  probability,  I 

entirely  against  the  story  of  the  appellant,  your 
have  on  the  one  hand  tiie  positive  statement  of 
in  his  evidence  that  he  had  no  notice  that  there 
to  be  any  misapplication  of  the  money,  and  you 
le  other  hand  John  Jones  coming  forward  and, 
ibvionsly  anxious  to  do  the  best  he  can  to  upset 
y  he  has  executed,  yet  not  condescending  upon 
it  contradiction  of  the  statement  which  Mr.  Potts 

Is,  under  these  circumstances,  it  seems  to  me  that 
B  impossible  for  a  moment  to  hold  that  the  appel- 
ischarged  the  onus  which  lies  upon  him  of  prov- 
ere  was  any  distinct  notice  given  to  the  mortgagee 
ition  of  misapplying  this  money, 
y  Lords,  if  tliat  ia  so,  that  would  dispose  alto- 
ihe  case  except  as  regards  the  argument  that  was 
er  late  in  the  observations  of  the  learned  counsel 
)ellant,  namely,  that  there  was  here  some  farther 
1  the  title  conveyed  by  this  mortgage  deed.     It 

by  the  learned  counsel  for  the  appellant  that, 
'  in  the  beginning  of  this  will  a  direction  that  the 
Id  be  paid,  that  must  be  taken  to  b«  a  charge  of 
ipon  all  the  estates  of  the  testator,  and  that,  in- 

there  are  specific  devises  of  certain  parts  of  his 
!ore  you  come  to  the  devise^  to  John  Jones,  there 
iplied  a  power  in  the  two  executors  to  sell  for  the 
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payment  of  debts  those  estates,  other  than  those  devised  to 
John  Jones,  and  if  there  is  a  power  to  sell  those  estates,  it 
must  be  in  the  two  executors  that  the  power  is  to  be  found 
to  sell  any  of  the  estates  devised  by  the  will  for  the  payment 
of  debts ;  and  that  therefore,  as  the  learned  counsel  con- 
tends, there  can  be  no  power  in  John  Jones  alone  to  sell  the 
estates  devised  to  him  for  the  payment  of  debts  ;  and  there- 
fore for  the  want  of  concurrence  of  Mr.  Cartwright  there  is 
no  title  given  by  the  mortgage  deed  such  as  would  arise 
upon  a  sale  made  for  the  purpose  of  paying  debts. 

It  appears  to  me  that  for  the  purpose  of  the  decision  of 
this  case  that  the  argument  is  entirely  fallacious.  I  do  not 
think  that  it  is  at  all  necessary  to  express  any  opinion  as  to 
whether  there  was  *or  was  not  a  charge  of  debts  upon  [740 
those  estates  which  were  devised,  apparently  in  strict  settle- 
ment; or,  if  there  was  a  charge  of  debts  upon  those  estates, 
who  is  the  person,  or  who  are  the  persons,  who  could  have 
sold  those  estates  for  the  payment  of  debts  ?  But  what  I 
find  is  this,  that  the  estates  with  which  your 'Lordships  have 
to  deal  are  clearly  devised  to,  and  the  legal  estate  vested  in, 
the  residuary  devisee,  who  was  also  one  of  the  executors. 
I  iind  him  selling  or  mortgaging,  and  I  find  him,  beyond  all 
doubt,  able  to  sell  and  able  to  give  to  a  mortgagee  a  good 
title  to  the  legal  estate.  I  find  that  that  legal  estate  is  in 
his  hands,  and  therefore  any  money  that  is  produced  by  the 
sale  or  mortgage  of  that  legal  estate,  is  subject  to  and 
chargeable  with  the  payment  of  debts  and  legacies ;  and 
that  therefore  the  money  coming  into  his  hands  must  be 
money  which  ought  to  be  applied  to  the  payment  of  debts 
and  legacies.  But  then  I  find  that  he  himself  is  an  execu- 
tor of  the  testator ;  that  he  himself  is  the  person  who  ought 
to  hold  assets  impressed  with  the  liability  to  satisfy  debts 
and  legacies.  I  find,  therefore,  that  assets  which  ought  to 
be  applied  to  the  payment  of  debts  have  come  into  the  hands 
of  an  executor,  and  that  he  has  given  a  receipt  for  them. 
Therefore,  on  the  one  hand,  the  mortgagees  have  got  the 
l^gal  estate ;  and,  on  the  otlier  hand,  they  have  got  a  receipt 
from  the  proper  person  for  money  which  ought  to  be  ap- 
plied to  the  payment  of  debts  and  legacies.  That  being  so. 
It  appeal's  to  me  that  their  title  is  entire  and  complete^  with- 
out entering  into  any  farther  consideration  of  the  question 
what  might  have  been  the  case  of  a  sale  being  attempted 
of  other  parts  of  the  estate  not  comprised  in  the  residuary 
devise. 

My  Lords,  under  these  circumstances  it  appears  to  me 
thai  the  decision  of  the  Lords  Justices  was  entirely  correct ; 
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irefore  move  your  Lordships  that  the  appeal  be 
with  costs. 

Iatherley  :  My  Lords,  I  am  entirely  of  the 
ioa.  With  regard  to  the  point  of  law,  it  appears 
latever  may  be  the  consequences  (upon  which  I 
avoid  expressing  any  opinion)  of  the  series  of  lim- 
strict  settlement  contained  in  this  will  with  refer- 
lie  charging  of  debts  upon  the  estates,  and  the 
he  executor  in  the  first  instance  to  sell  those  es- 
!S,  *it  is  perfectly  clear  that  we  have,  as  regai-ds 
!8'8  estate,  this  devise  to  one  who,  as  has  been  al- 
ed,  is  an  executor,  to  one  who  is  able  to  give  a 
■  the  purchase- money  in  that  capacity,  to  one  who 
a  the  whole  legal  estate,  and  was  capable  of  oon- 
and  who,  when  once  so  conveyed,  was  able  to  re- 
money,  his  being  the  proper  nand  to  receive  it, 
all  to  have  been  fairly  conducted.  I  apprehend 
Lordships  will  not  give  such  an  effect  as  has  been 
to  the  implied  power  in  executors  by  extending 
pie  of  Robinson  v.  Lowater  {')  to  a  different  state 
itances.  Wliatever  may  be  the  principle  on  which 
V.  Lowater  {')  was  decided,  it  was  certainly  not 
by  that  decision  in  any  way  to  establish  that  a 
ring  a  devise  expressly  charged  with  the  payment 
ind  being  himself  (as  happened  in  this  case,  and 
^tliens  it  materially)  one  ol  the  executors,  was  to 
estate  and  interest  overridden  by  an  implied  power 
e  execut(»ra,  enabling  them,  by  the  concurrence  ot 
.ority,  to  override  anything  that  was  done  by  a 
J  being  also  one  of  tlie  executors),  and  to  displace 
vhicb  was  in  him,  which  he  had  absolute  power  to 
nd  which  he  had  conveyed.  I  think  clearly  in 
vhich  is  very  much  like  that  of  Colyer  v.  Finch  {') 
.t,  the  interest  clearly  passed,  and  the  sum  of 
ne  into  the  proper  hands. 

J  doubt,  my  Lords,  which  could  have  arisen  upon 
iias  upon  a  question  of  fact,  such  as  that  which 
id  out  in  the  case  before  Sir  John  Leach  ('),  which 
in  the  argument.  If  a  person  who  was  about  to 
itate  charged  with  the  payment  of  debts  and  of 
ould  be  proved  to  be  perfectly  aware  that  the  pur- 
ey  was  to  be  applied  only  for  the  seller' s  own  use, 
r  any  purpose  whatever  connected  with  the  debts 
as  ;  for  instance,  if  it  was  to  be  taken  in  satisfac- 

li.  &  O..  272.  (')   Watkim  v.  Ckftk,  2  SL  4  SL,  199. 
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tion  of  a  previons  debt  due  from  the  executor  himself  (the 
person  selling)  to  the  purchaser,  that  would  be  a  case  which 
would  occasion  the  estate  to  be  followed  and  to  be  deemed 
to  be  held  upon  the  same  trusts  as  the  moneys  were  held 
upon,  and  for  the  same  purposes  to  which  they  ought  to  be 
applied. 

*But  there  is  nothing  of  that  kind  for  a  moment  to  [742 
be  suggested  here,  as  it  seems  to  me,  upon  the  evidence  be- 
fore us.  If  anything  would  make  one  hesitate  upon  the 
sabject  for  a  moment  (if  one  did  hesitate,  thougn  I  can 
scarcely  bring  my  mind  to  do  so)  it  would  be  the  previous 
decision  of  the  Master  of  the  Rolls.  But  it  appears  to  me 
that  his  honor  laid  stress  upon  certain  portions  of  the  evi- 
dence, which  the  evidence  would  in  no  way  bear.  There  is 
a  clear  and  precise  denial  by  Mr.  Potts  of  any  such  knowl- 
•edge  as  to  the  application  or  the  money.  The  knowledge  to 
be  brought  home  to  Mr.  Potts,  as  the  solicitor  for  the  mort- 
gagee, could  only  therefore  be  established  by  some  irrefrag- 
able proof :  [His  Lordship  here  went  through  the  evidence 
whicn  satisfied  his  mind  that  Mr.  Potts  had  never  any 
knowledge  of  the  purpose  for  which  the  money  was  really 
raised.] 

My  Lords,  I  cannot  find  in  any  part  of  these  transactions 
anything  whatever  to  justify  us  in  saying  that  we  shall  dis- 
beueve  Mr.  Potts  and  give  credit  to  Mr.  Jones.  And  if  not, 
such  evidence  as  would  be  necessary  to  establish  a  trust  as 
against  the  purchaser  is  wanting.  No  such  trust  ever  came 
clearly  within  the  purchaser's  own  knowledge  (it  has  never 
been  pretended  that  it  did),  and  no  such  trust  has  been  estab- 
lished as  ever  having  come  within  the  knowledge  of  his 
solicitor,  Mr.  Potts. 

LoBD  O'Hagan:  I  have  no  doubt  that  the  Lords  Jus- 
tices were  right  in  the  conclusion  at  which  they  arrived. 

For  the  reasons  given  by  the  Lord  Chancellor,  which  I 
see  no  advantage  in  repeating,  I  think  your  Lordships 
ought  to  hold  the  mortgage  to  have  been  effectually  exe- 
cuted. The  implication  possibly  arising  on  the  direction 
for  payment  oi  debts,  in  the  opening  of  the  will,  which 
might  give  the  executors  alone  a  power  of  sale,  is  encoun- 
teivd  and  overborne  by  the  specific  devise  in  subsequent 
clauses,  and  the  devisee,  who  is  also  the  executor,  was  le- 
gally qualified  to  make  a  valid  conveyance  and  give  a  valid 
acquittance  for  the  price. 

If  he  was,  the  only  question  remaining  is  one  merely  of 
fact ;  and,  dealing  with  it  as  a  jury  should  be  advised  to 
deal  with  it,  I  find  the  oath  of  Mr.  Jones  directlj'^  and 
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743]  irreconcilably  *coiitradicted  by  that  of  Mr.  Potts.  I 
sball  not,  with  the  Lords  Justices,  for  I  do  not  think  it 
essential  to  the  case,'  consider  the  comparative  personal 
credibility  of  those  gentlemen.  I  sboald  be  nnwDlinc  to 
either  a  wilful  indifference  to  the  truth  ;  but  there 
ae,  for  reasons  I  indicated  in  the  conrBe  of  the  ar- 
1,  preponderating  probability  in  the  testimony  of 
which  casts  on  the  appellant,  with  whom  ia  the 
tablishing  the  fact  of  notice,  the  necessity  of  pro- 
•y  strong  evidence  indeed  to  incline  the  balance 
[  Mr.  Jones.  In  my  opinion  he  has  wholly  failed 
euch  evidence.  The  documents  on  which  he  re- 
;  appear  to  me  to  aid  Jones's  testimony,  if  the^  do 
tend  to  coniirra  the  testimony  on  the  other  side  : 
therefore  nothing  but  oath  against  oath,  -with 
ability  on  the  one  side  and  utter  improbability* 
lier.  In  that  state  of  circumstances  your  Liord- 
be  slow  to  hold  that  there  is  satisfactory  proof 
i^ed  notice,  and,  failing  such  proof,  the  appellant 
;vail,  and  the  judgment  of  the  Liords  Justices  mnst 

ELBORNE :  My  Lords,  I  entirely  agree.  It  would, 
nion,  be  most  dangerous  to  throw  the  slightest 
3n  the  power  of  a  devisee  and  executor,  such  as 
9  was,  under  his  fathers  will,  to  make  a  good  title 
;age  as  against  the  creditors  of  the  testator,  by 
d  as  that  of  the  8th  of  March,»1858.     In  ao  say- 

me,  of  course,  that  the  mortgagee  has  no  notice 
ud,  or  breach  of  duty,  on  the  part  of  the  devisee 
tor  in  the  transaction.  Such  notice,  if  alleged, 
e  clearly  proved.  In  this  case  I  think  there  is  no 
whatever  of  notice  except  the  statements  of  John 
itradicted  in  all  material  points  by  Mr.  Potts, 
imony  I  believe. 

Decree  appealed frmn  affirmed,  and.  appeal 
dismissed  with  costs. 

Lords'  Journals,  22d  June,  1875. 
s  for  the  appellant :  Miller  &  Smith. 

for  the  respondent:    W.  Lane. 

See  notes  13  Eng.  Rep.,  69i;   6  Eng.  Rep.,  IBS. 


Vol  VII.] 


ENGLISH  AND  IRISH  APPEALS. 


127 


Dawkins  v.  Lord  Rokeby. 


18T6 


[Law  Reports,  7  House  of  Lords,  744.] 
June  28,  1875. 

*WiLLiAM  Geegort  Dawkins,  Plaintiff  in  Error;  [744 
and  The  Right  Hon.  Henry  Lord  Rokeby,  Defendant 
in  Error  (*). 

JiUUary  Court  of  IfiqHiry — Defamatory  Statements  by  a  Witness — Action  in  respect  of. 

No  tction  will  lie  against  a  witness  for  what  he  says  or  writes  when  giving  evi- 
dence before  a  court  of  justice.  The  rule  is  founded  on  principles  of  public  policy. 
The  same  principle  applies  where  a  military  man  is  bound  to  appear  and  give  evi- 
dence before  a  military  Court  of  Inquiry. 

Where,  therefore,  a  general  in  the  army  was  called  before  a  Court  of  Inquiry,  as- 
sembled ander  the  order  of  the  General  Commanding-in-Chief,  to  inquire  into  tlio 
condnct  of  a  particular  officer,  made  statements  in  evidence,  and,  after  the  close  of 
Us  evidence,  handed  in  a  written  paper  (not  called  for  by  the  couH,  but  having  ref- 
erence to  the  subject  of  the  inquiry)  as  to  the  conduct  of  that  officer,  and  an  action 
waa  brought  in  respect  of  those  statements,  which  were  alleged  to  be  untrue  and  to 
be  malicious : 

Held^  that  evidence  of  their  fiilsehood  and  malice  was  immaterial  and  irrelevant, 
•ad  that  being  statements  made  by  a  military  man  in  the  course  of  a  military  in- 
quiry, in  relation  to  the  conduct  of  a  military  officer,  and  with  reference  to  the  sub- 
ject of  that  inquiry,  they  were  privileged. 

A  military  Court  of  Inquiry  may  not  be  strictly  a  judicial  tribunal,  but  where 
sQckeourt  has  been  assembled  under  the  orders  of  the  Genera)  Commanding-in- 
Ckief  in  conformity  witly  the  Queen's  Rueulations  for  the  government  of  the  army,  a 
witness  who  gives  evidence  thereat  stands  in  the  same  situation  as  a  witness  giving 
eridence  before  a  judicial  tribunal 

The  plaintiff  in  this  case  was  a  lieutenant-colonel  in  the 
army,  and  held  a  commission  in  the  Coldstream  Guards,  the 
defendant  was  a  lieutenant-general  in  the  army,  and  com- 
manded a  brigade  of  which  the  Coldstream  Guards  formed 
part.  On  the  3d  of  February,  1865,  His  Royal  Highness 
the  Dake  of  Cambridge,  then  the  General  Commanding- in- 
Chief,  directed  that  a  Court  of  Inquiry  should  be  held  to 
inquire  into  certain  matters  set  forth  in  a  letter  written  un- 
der His  Royal  Highness' s  authority  by  Sir  James  Yorke 
Scarlett,  holding  the  office  of  Adjutant-General  of  the  Forces. 
The  letter  was  addressed  to  Major-General  Lord  Frederick 
Panlet,  C.B.,  and  directed  him  to  ''cause  Colonel  De  Bathe, 
C.B.  (Scots  Fusilier  Guards),  Colonel  H.  S.  H.  Prince  Ed- 
ward of  Saxe  *Weimar,  C.B.  (Grenadier  Guards),  [745 
Colonel  Stephenson,  C.B.  (Scots  Fusilier  Guards),  and 
Colonel  Wynyard  (Grenadier  Guards),  to  be  detailed  as 
members  of  a  Court  of  Inquiry  to  be  assembled  under  the 
presidency  of  General  Sir  Alexander  Woodford,  G.C.B." 
On  the  4th  of  February  Sir  James  Yorke  Scarlett,  under 

Q)  Affirming  6  Eng.  Rep.,  212. 


1 


ENGLISir  AND  IRISH  APPEALS. 
Dao'fciDB  V.  I«r(l  Hokebj. 


inHiority,  wrote  to  General  Woodford  informing 
e  had  been  constituted  the  president  of  the  court. 

of  its  assembling  was  thus  staled,  in  accordance 
quirementaof  the  Queen's  Regulations ('):  "The 
ich  will  be  submitted  for  your  investigation  arises 

assertion,  frequently  repeated  and  insisted  on, 
lant-Colonel  Dawkins,  that  certain  officers  under 
mand  he  has  at  various  times  been  placed  have 

statements  of  facts  to  his  injury.  Repudiating 
etation  which  His  Royal  Highness  was  willing  to 
lese  words,  viz.,  'That  Lieutenant-Colonel  Daw- 
ed  to  opinions  and  conclusions  on  the  part  of 
^rs  with  which,  being  unfavorable  to  himself,  he 
ncide,'  this  officer  has  insisted  on  giving  the  more 
iterpretation  to  his  words."  The  letter  then  went 
that  in  justice  to  the  officers  who,  "in  the  eser- 
ir  command,"  had  found  fault  with  Lieutenant- 
iwkins,  it  was  necessary  to  ascertain  whether  lie 
tantiate  his  charges  against  them.  The  court  was 
irected  to  give  its  "  opinion  as  to  the  validity  of 
i  in  the  sense  in  which  Lieu  tenant- Colonel  Uaw- 
•a  them  against  bis  superior  officers,  and  also  its 
ton  Lieutenant- Colonel  Dawkins'  conduct  gener- 
'inced  by  the  correspondence  submitted,  and  to 
:ar  the  service  will  be  benefited,  or  the  contrary, 

Lieutenant-Colonel   Dawkins  in  command  of  a 
f  guards  when  the  occasion  presents  itself." 
rt  of  Inquiry  met  on  the  10th  of  February  and 
il  sittings,  of  which  the  last  was  on  tlie  29th  of 

4th  of  February  (as  alleged  in  the  bill  of  excep- 
e  defendant  then  being  and  having  been  sncli 
foresaid  was  required  to,  and  did  appear  before 
mrt  of  Inquiry  to  be  examined  before  the  said 
;  touchiBg  the  matters  *so  referred  and  submitted 
[  court  as  aforesaid,  and  was  examined  by  the 
iifl  and  by  the  said  court  respectively  touching 
!  so  referred  and  submitted  as  aforesaid."  The 
made  certain  statements,  the  making  of  which 
it  forth  in  the  bill  of  exceptions, 
terwards,  and  after  the  close  of  his  examination 
court,  and  without  any  request  by  the  court,  or 
utift,  or  by  any  person,  to  him,  so  to  do,  banded 

r.  Lard  Soktig.  Law  Rep.,  8  Q.  B., 
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in  to  the  said  court  a  written  paper,  containing  the  words 
complained  of. 

The  plaintiff  applied  for  a  court  martial  on  the  defen- 
dant for  his  conduct  towards  the  plaintiff  in  making  these 
representations;  but  the  court  martial  was  refused,  and 
the  plaintiff  then  brought  an  action  for  libel  in  the  Court  of 
Queen's  Bench  to  recover  damages  for  the  alleged  defama- 
tion. The  defendant  pleaded  not  guilty.  The  cause  was 
tried  before  Mr.  Justice  Blackburn,  when,  on  the  part  of 
the  plaintiff,  evidence  was  offered,  in  support  of  the  alle- 
gations in  the  declaration,  that  the  statements  verbal  and 
written  were  made  maZa  fide  and  with  actual  malice,  and 
without  any  reasonable  or  probable  cause,  and  with  a  knowl- 
edge on  the  part  of  the  defendant  that  thev  were  respectively 
false.  It  was  objected  on  the  *  part  of  tne  defendant  that 
even  if  such  evidence  could  be  received,  and  had  been  given, 
the  action  would  not  under  the  circumstances  which  existed 
here  be  maintainable.  Mr.  Justice  Blackburn  held  that  the 
evidence  tendered  was  immaterial  and  irrelevant,  and  that, 
as  a  matter  of  law,  the  action  would  not  lie  if  the  verbal  and 
written  statements  were  made  by  the  defendant,  being  a 
military  man,  in  the  course  of  a  military  inquiry,  in  reier- 
ence  to  the  conduct  of  the  plaintiff  being  a  military  man 
and  with  reference  to  the  subject  of  that  inquiry,  even 
though  the  defendant  should  prove  that  the  plaintiff  had 
acted  mala  fide  and  with  actual  malice,  and  without  any 
reasonable  or  probable  cause,  and  with  a  knowledge  that 
the  statements  so  made  and  handed  in  by  him  were  false ; 
and  his  Lordship  so  directed  the  jury,  and  under  his  direc- 
tion a  verdict  was  found  for  the  defendant. 

A  bill  of  exceptions  having  been  tendered,  the  case  was 
heard  in  the  Exchequer  Chamber,  where  judgment  was  deliv- 
ered on  the  *lst  of  February,  1873,  by  Lord  Chief  Baron  [747 
Kelly,  in  the  name  of  himself  and  the  other  judges,  and  the 
jud^ent  of  the  court  below  was  affirmed  (*).  This  proceed- 
mg^m  error  was  then  brought. 

The  judges  were  summoned,  and  Lord  Chief  Baron  Kelly, 
Mr.  Justice  Mellor,  Mr.  Justice  Brett,  Mr.  Justice  Grrove, 
and  Mr.  Baron  Pollock,  attended. 

Mr.  H.  Matthews y  Q.C.,  and  Mr.  Holl^  for  the  appellant : 
It  is  admitted  that  what  is  said  by  a  judge  or  a  counsel  in 
the  discharge  of  duty  in  a  judicial  proceeding  cannot  be 
made  the  subject  of  an  action  for  defamation.  It  is  privi- 
l^;ed :  Floyd  v.  Barker  (') ;  Dampoi't  y.  Sympson  (') ;  Jtekyll 

(')  Law  Rep.,  8  Q-  B.,  265.  (»)  Cro.  Eliz.,  620. 

0  12  Co.  Rep.,  2». 

14  Eno.  Rep.  17 
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V.  Moore  {');  Scott  v.  8tansfield{')i  Hodgson  v.  Scarlett  ('). 
le  deciBions  do  not  establish  the  doctrine  contended 
is  case.  Here  the  Conrt  of  Exchequer  Chamber 
the  principle  of  protection  much  too  far  by  extend- 
>t  mercy  to  military  tribanala,  properly  bo  called, 
eetings  of  military  men  in  what  were  really  investi- 
jmmittees,  having  nothing  whatever  of  a  judicial 
r  about  them,  Tlie  court  below  seemed  to  fancy 
ire  there  was  even  the  pretence  of  the  exercise  of 
authority  the  man  injured  by  a  false  and  malicious 
lad  no  right  to  civil  redress  against  the  man  who 
red  him.  The  cases  of  Orant  v.  Shard  Q,  Frye  v. 
Moore  v.  Bastard  ('),  and  Reynolds  v.  Kennedy  (') 
a  case  under  the  revenae  laws),  show  that  where  a 
ion  exists,  even  if  the  exercise  of  that  jurisdiction 
e  particular  case  unwarranted,  no  action  for  the 
of  it  or  putting  it  in  motion  will  lie.  In  all  these 
t  act  done  was  of  a  judicial  kind,  and  the  jarisdic- 
a  known  and  established  jurisdiction.  In  neither 
an  that  be  said  here:  Slmmonds  on  Courts  Mar- 
il(').  A  court  of  *miHtary  inquiry  is  not  in  any 
I  judicial  court  ('),  Not  one  of  the  requisites  of  a 
longs  to  it.  It  is  not  a  court  establislied  by  law, 
Tnized  in  the  Mutiny  Acts ;  the  persons  who  are  to 
e  inquiry  have  no  judicial  character  or  office  ;  they 
settled  legal  jurisdiction ;  they  are  only  persona 
?d  for  the  time  being,  who  may  never  beforo  have 
I  any  Judicial  functions,  who  may  never  a^ain  be 
I  to  do  so,  and  who  really  have  not  any  judicial 
J  to  exercise,  for  they  decide  nothing,  and  can  only 
lieii  opinion  to  the  authority  which  calls  them 
,  and  which  may  altogether  disregard  their  finding 
radict  their  recommendations.  Tliey  have  no  estab- 
rms  of  procednre  ;  they  cannot  administer  an  oath  ; 
not  compel  the  attendance  of  any  but  military  men, 
only  in  virtue  of  military  obedience  to  the  Com- 
;n-Cnief  ;  they  cannot  give  a  judgment  and  enter  it 
3ord  ;  and,  in  fact,  tliey  are  a  mere  assembly  of 
rithoot  a  recognized  legal  status  and  without  inhe- 

.,  341.  <•)  Ch.  ii.     See  also  Prendergnst   oa 

«p.,  8  Ex..  S20.  "The  Law   relating  to  Officere  of  the 

Aid.,  asa.  Army," 

in  Wariai-i.  .SaUay) 4 Tann-  (*)  The  Queen's    RegutatioDs    quoted 
Law  Bap..  B  Q.  B.,  267  :  "  A  coBrt  of  in- 

BT.                 '  quirj  is  not  to  be  con^dered  ia  anj  light 

70.                   *  as  a  Judicial  bodj." 
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Tent  authority.  It  is  impossible  that  the  law  can  concede  to 
such  a  body  of  persons  the  privileges  which  are  rightly  ac- 
corded to  courts  of  justice.  To  give  to  statements  made 
before  such  a  body  the  value  and  the  protection  afforded  to 
e?idence  given  on  oath  before  the  legal  tribunals  of  the 
country,  where  the  witness  is  compellable  to  attend  and 
compellable  to  give  evidence  on  oath,  and  is  liable  to  indict- 
ment for  perjury  if  that  evidence  is  false,  is  certainly  some- 
thing which  the  principles  of  law  will  not  warrant.  The 
objection  to  affording  the  protection  becomes  of  course  all 
the  stronger  when  it  appears  that  the  statement  made  was 
not  in  answer  to  questions  which  must  be  answered  by  a  wit- 
ness who  was  compellable  to  give  evidence,  but  was  a  state- 
ment voluntarily  offered  to  an  anomalous  tribunal,  made  in 
writing  before  the  witness  was  examined,  not  made  the  sub- 
ject of  examination  and  cross-examination,  but  obtruded  at 
the  last  moment  on  the  notice  of  the  assembled  officers. 

In  two  cases,  Dickson  v.  Wilton  (*)  and  Dickson  v.  Gorriber- 
inere  (*),  the  first  of  which  was  tried  before  Xx)rd  Campbell, 
that  learned  judge  deliberately  treated  the  question  of  malice 
with  regard  to  *the  making  of  such  statements  before  [749 
what  was  called  a  "  Court  of  Inquiry  "  as  one  which  was  to 
be  submitted  to  the  decision  of  a  jury.  And  in  the  second 
of  these  cases  Lord  Chief  Justice  Cockbum  treated  the  bona 
fides  of  the  statements  made  as  a  matter  for  consideration 
by  a  jury.  In  Beatson  v.  Skene  Q,  which  was  a  case  much 
resembling  the  present,  it  was  held  that  it  was  properly  left 
to  the  iury  to  say  whether  the  statement  complained  of  was 
properly  made  as  relevant  to  the  inquiry  which  had  been 
ordered.  And  in  Dawkins  v.  Lord  Favlet  (*)  Lord  Chief 
Justice  Cockburn  had  declared  his  dissent,  on  principle, 
from  the  supposed  doctrine  that  libellous  statements  could 
be  made  on  such  occasions  with  perfect  impunity  for  those 
who  made  them.  In  Keighly  v.  BeU  (*\  tried  before  Mr. 
Justice  Willes,  the  defendant  escaped  tne  consequences  of 
liability  only  on  the  ground  that  no  evidence  was  there 
given  of  malice  on  the  part  of  the  author  of  those  statements 
which  were  then  the  suDJect  of  investigation.  Here,  where 
evidence  was  tendered  to  show  the  falsehood  and  malice  of 
the  statements,  that  evidence  was  rejected,  and  it  was  broadly 
laid  down  that  such  evidence  was  immaterial  and  irrelevant ; 
and  that,  though  the  statements  were  proved  to  be  both  false 
and  malicious,  no  action  would  lie  in  respect  of  them. 

P)  I  F.  <fe  F.,*419.  (<)  Law  Rep.,  5  Q.  B.,  108, 

(')  S  F.  A  P.  627.  (»)  4  F.  A  #.,  768. 

«  6  H.  <fc  N.,  838. 
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aathority.  for  the  present  decision  seems  to  have 
Sutton  V.  Johnstone  ('),  where  a  captain  in  the 
been  tried  by  court  martial  at  the  instance  of 
ler  for  a  breach  of  duty,  and  having  been  bon- 
tted,  brought  an  action  against  that  commander ; 
aid  that  the  action  would  not  lie.  But  that  case 
an  applicatioa  which  the  judges  who  decided  it 
id.  There  a  regular  charge  was  made,  and  was 
a  regularly  constituted  tribunal.  It  was  not 
at  case  shows  that  the  real  ratio  decidendi  was 
of  legal  power,  to  sustain  snch  an  action  ^here 
probable  cause  for  the  prosecution,  but  the  belief 
.d  been  probable  cause  for  it,  and  that  there  wa3 
[irisdiction  in  the  tribunal  which  entertained,  it. 
f  Wall  V.  McNamaTa,  which  was  there  cited  ('), 
arge  *of  Lord  MansHeld  to  the  jury  is  quoted, 
It  learned  judge  distinguished  between  the  en- 
military  obedience  and  the  malicious  and  orael 
try  power  under  the  pretence  of  enforcing  it. 
case  he  had  no  doubt  that  civil  responsibility 
;  and  a  verdict  for  considerable  damaffes  was 
rule  there  acted  on  was  strictly  applicable  here, 
it  instance,  the  opinion  seemed  to  prevail  that, 
)ng  had  been  committed,  the  civU  courts  would 
lizance  of  it,  because  that  wrong  was  committed 
,ry  man  on  another  militaiy  man,  in  the  course 
eeding  before  a  body  of  military  men  who  uaet 
ito  the  conduct  of  one  of  the  parties.  There 
justification  in  principle  for  snch  an  opinion, 
i  be  remembered,  too,  that  that  wrong  was  com- 
tarily,  and  not  upon  any  compulsion  of  law,  or 
iry  discipline,  or  military  custom,  for  though 
lid  that  the  defendant,  being  a  military  officer, 
m  the  requisition  of  his  superior  in  command, 
he  knew  as  to  the  questions  asked  him,  there 
jretence  for  saying  that  he  was  entitled  to  vol- 
is  of  a  serious  nature  against  any  one,  and  yet 
3  shelter  himself  under  the  plea  that  he  had 
inquiry  in  obedience  to  military  orders.  The 
anaer  of  which  the  plaintiff  complained  was 
it  any  such  reason — it  consisted  of  a  written 
Bviously  prepared,  and  handed  in  without  being 

1  V.  Bailey  (')  an  inferior  officer  was  declared 

(')  4  Taont.,  67. 
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capable  of  maintaining  an  action  against  his  superior  officer 
(both  bein^  at  the  time  under  martial  law^  for  having  im- 
prisoned him  for  disobedience  to  an  order  wnich  the  colonel, 
who  commanded  them  both,  had  no  legal  or  military  power 
to  make.  And  though  that  judgment  was  afterwards,  on  a 
bill  of  exceptions  to  the  evidence  and  ruling,  set  aside  (*),  it 
was  so  not  oecause  of  what  the  court  below  had  done,  as 
done  erroneously,  but  on  grounds  entirely  independent  of 
the  first  decision,  namely,  hrst,  that  there  was  a  statutable 
bar  to  the  action  in  regard  to  the  time  of  bringing  it ;  and, 
next,  that  the  evidence  showed  that,  in  addition  to  the  mere 
Misobedience  of  an  order,  there  had  been  mutinous  [751 
expressions  used  bv  the  plaintiff,  which  entirely  warranted 
the  defendant  in  wnat  he  had  done. 

Then  came  the  case  of  Keighly  v.  Bell  (*),  where  Mr.  Jus- 
tice Willes  held  that  the  action  would  not  lie ;  but  that  was 
because  the  learned  judge  was  satisfied  on  the  evidence  that 
there  had  not  been  any  proof  of  malice.  That  decision  itself 
showed  that  if  there  had  been  proof  of  malice  the  action 
must  have  succeeded.  Recis  v.  Smith  (")  simply  decided 
that  a  man  was  not  liable  to  an  action  for  a  statement  made 
by  him  moa  voce  or  by  affidavit  in  the  course  of  a  judicial 
proceeding ;  and  that  case  really,  therefore,  carried  the  doc- 
trine of  indemnity  no  farther  than  in  any  of  the  cases 
already  commented  on.  Here  there  was  no  judicial  proceed- 
ing, and  the  defamatory  statements  were  not  made  m  virtue 
of  any  judicial  compulsion;  and  there,  too,  no  averment 
was  maae  of  malice.  Such  averment  was  oft  the  record 
here.  The  case  of  ffome  v.  BentincJc  (*)  did  not  lay  down 
the  doctrine  now  contended  for.  All  that  that  case  decided 
was  that  the  report  of  a  Court  of  Inquiry  made  in  the  due 
discharge  of  its  functions,  not  the  voluntary  statement  of  a 
person  officiously  presented  to  it,  was  privileged  as  a  state 
paper,  and  its  production  in  evidence  could  not  be  enforced. 
In  DawJcins  v.  Lord  Paulet  (*),  though  on  the  whole  the  re- 
sult was  treated  as  deciding  that  an  action  of  this  kind 
would  not  lie  (a  decision  from  which  Lord  Chief  Justice 
Cockbum  expressly  dissented),  Mr.  Justice  Mellor  relied 
much,  as  the  ground  of  his  judgment  ('),  on  what  he  deemed 
the  effect  of  the  replication  and  the  demurrer,  for  he  thought 
that  the  replication  admitted  as  a  fact  that  the  letters  there 
complained  of  had  been  written  in  discharge  of  military 
dnty.    But  that  could  not  be  said  here,  for  this  defendant 

0  4.Mau.  <fe  SeL,  400.  (*)  2  B.  &  B.,  180. 

0  4  P.  4  F.,  768.  (»)  Law  Rep.,  6  Q.  B.,  108. 

P)  18  C.  B.,  126;  25  L.  J.  (C.P.),  195.        (•)  Ibid,,  at  p.  118. 
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(jeen  asked  to  write  the  paper,  nor  to  put  it  in  evi- 
it  had  at  the  conclusioo  of  nis  evidencB  volnntarily 

it  to  the  court,  by  which  it  liad  been  receivwi.  So 
Q  if  writing  a  paper  called  for  by  such  an  assembly 
3  could  be  treated  as  an  act  of  obedience  to  a  court, 
d  therefore  protected,  no  such  *protection  existed 
.se,  for  it  had  not  been  called  for.  But  it  is  cou- 
lat  even  if  it  had  any  protection  thereby  attaching 

title  to  protection  ceased  if  it  could  be  shown  to  be 
e  and  malicious.  The  plaintiff  proposed  to  show 
ras  so,  and  the  refuel  to  admit  evidence  to  that 
id  the  declaration  that  such  evidence  even  if  given 
e  irrelevant  and  immaterial,  were  contrary  to  the 
B  of  English  law,  and  the  direction  given  thereon 
t  be  sustained. 
se  of  Menderson  v.  Broomhead  (')  was  the  first  case 

the  doctrine  now  contended  for  was  distinctly  put 

but  there  every  part  of  the  proceeding  was  before 
)f  competent  junsdiction,  wniJh  was  not  the  case 
d  that  case  is  really  no  authority  for  the  ruling  in 
mt. 

ilwer,  Q.C.,  Mr.  C.  Bowen,  and  Mr.  Fitzmaurice, 
tspondent,  were  stopped. 

3RD  Chanoellob  proposed  the  following  question 
Iges: 
ler  the  opinion  and  ruling  of  the  learned  judge  in 

as  statOT  in  the  bill  of  exceptions,  and  his  direc- 
enpon  to  the  jury,  were  right  in  point  of  law  * 
.dges  retired  to  consider  their  answer.     On  their 

OBD  Chief  Baros  (Sir  F.  Kelly),  in  the  name  of 

ilted  judges,  gave  the  following  answer  to  the  qnes- 

)osed: 

rds,  these  of  Her  Majesty's  judges  who  have  had 

r  of  attending  your  lordships  during  the  argument 

ise,  are  unanimously  of  opinion  that  the  question 

lem  by  your  Lordsnips  must  be  auswered  in  the 

;  series  of  decisions  has  settled  tliat  no  action  will 
it  a  witness  for  what  he  says  or  writes  in  giving 
before  a  court  of  justice.  Fliis  does  not  proceed 
ound  that  the  occasion  rebuts  the  prima  facie  pi-e- 
1  that  words  disparaging  to  another  are  maliciously 
ir  written.  If  this  were  all,  evidence  of  express 
lice  would  remove  this  *ground.    But  the  principle, 

(I)  4  H.  4  K.,  Wi. 
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we  apprehend,  is  that  public  policy  requires  that  witnesses 
shonla  give  their  testimony  free  from  any  fear  of  being 
harassed  by  an  action  on  an  allegation,  whether  true  or 
false,  that  they  acted  from  malice.  The  authorities,  as  re- 
gards witnesses  in  the  ordinary  courts  of  justice,  are  numer- 
ous and  uniform.  In  the  present  case,  it  appears  in  the  bill 
of  exceptions  that  the  woras  and  writing  complained  of  were 
published  by  the  defendant,  a  military  man,  bound  to  ap- 
pear and  give  testimony  before  a  Court  of  Inquiry.  All 
that  he  said  and  wrote  nad  reference  to  that  inquiry  ;  and 
we  can  see  no  reason  why  public  policy  should  not  equally 
prevent  an  action  being  brought  against  such  a  witness  as 
against  one  giving  evidence  in  an  ordinary  court  of  justice. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  I 
am  sure  your  Lordships  all  feel  greatly  indebted  to  the 
learned  judges  for  the  attention  which  they  have  paid  to 
this  case,  and  for  the  very  clear  and  satismctory  opinion 
with  which  they  have  been  able  to  supply  your  Lordships 
upon  it. 

My  Lords,  I  will  ask  your  Lordships'  attention  to  the 
particular  expression  of  opinion  which  was  given  by  the 
learned  judge  who  tried  the  case,  upon  the  correctness  of 
which  your  Lordships  have  asked  the  opinion  of  the  learned 
judges  who  now  attend  this  House.  Mr.  Justice  Blackburn, 
on  the  occasion  of  the  trial,  is  stated  by  the  bill  of  excep- 
tions to  have  declared  his  opinion  to  be,  * '  that  the  said 
evidence  so  offered  to  be  given  by  the  plaintiff  as  aforesaid 
was  immaterial  and  irrelevant,  and  that,  as  a  matter  of  law, 
the  action  would  not  lie,  if  the  verbal  and  written  state- 
ments were  made  by  the  defendant,  being  a  military  man, 
in  the  course  of  a  military  inquiry  in  relation  to  the  conduct 
of  the  plaintiff,  being  a  military  man,  and  with  reference  to 
the  subiect  of  that  inquiry,  even  though  the  plaintiff  should 
prove  that  the  defendant  had  acted  mala  fide  and  vdth  ac- 
tual malice,  and  without  any  reasonable  or*  probable  cause, 
and  with  a  knowledge  that  the  statements  so  made  and 
handed  in  by  him  as  aforesaid  were  false,  and  then  directed 
the  said  jury,  that  under  the  circumstances  so  stated  and 
admitted  as  above  set  forth,  as  a  matter  of  law  the  action 
would  not  lie,  even  though  the  plaintiff  should  prove  that 
*the  defendant  had  acted  Toala  fide  and  with  actual  [754 
malice,  and  without  any  reasonable  or  probable  cause,  and 
with  a  knowledge  that  the  statements  so  made  and  handed 
in  by  him  as  aforesaid  were  false.  And  the  jurors  afore- 
said, by  and  under  the  direction  of  the  said  justice,  then 
gave  their  verdict  for  the  (Tefeudant  upon  the  said  issue." 
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My  Lords,  I  think  it  is  of  great  importance  that  j^our 
LordahinB  shoald  bear  in  mind  these  precise  expresBions 
now  read,  because  I  feel  sure  that  your  Lord- 
ot  desire  your  decision  upon  the  present  occa- 
her  than  the  circumstances  of  tliis  particular 
irrattt.  The  leading  facts  which  are  put  in 
'  the  learned  judge  are  these  :  The  statements 
the  defendant,  who  was  a  military  man,  the 
military  inquiry,  the  8ta,t«ment8  were  made 
;he  conduct  of  the  plainti£F  as  a  military  man, 
3  with  reference  to  the  subject  of  that  inquiry. 
■:b  particularly  because  an  argument  was  ad- 
ir  Lordships  to  show  that  the  inquiry  in  quea- 
to  be  considered  in  the  light  of  a  judicial 
he  evidence  was  not  evidence  given  by  a  wit- 
My  Lords,  that  is  quite  true ;  but  at  the 
ir  Lordships  have  it  in  the  bill  of  exceptions 
inquiry  connected  with  the  discipline  of  the 
an  inquiry  warranted  by  the  Queen's  R^ula- 
ers  for  the  army :  it  was  called  for  by  the 
landing-in-Chief,  in  pursuance  of  those  reigu- 
the  defendant  in  the  action  was  called  upon 
s  a  witness,  as  a  person  who  was  required  to 
nts  relevant  to  the  inquiry  which  was  then 
id,  and  it  was  in  the  course  of  that  inquiiy 
ements  were  made. 

)rd8,  adopting  the  expressions  of  the  learned 
gard  to  what  I  take  to  be  the  settled  law  as  to 
of  witnesses  in  judicial  proceedings,  I  cer- 
pinion  that  upon  all  principles,  and  certainly 
derations  of  convenience  and  of  public  policy, 
action  which  is  extended  to  a  witness  in  a 
tding  who  has  been  examined  on  oath  ought 
1,  and  must  be  extended,  to  a  military  man 
ailed  before  a  Court  of  *Inquiry  of  this  kind 
e  of  testifying  there  upon  a  matter  of  military 
lected  with  tne  array.  It  is  not  denied  that 
I  which  he  made,  both  those  which  were  made 
those  which  were  made  in  writing,  were  rela- 
luiry. 

I  circumstances,  my  Lords,  I  submit  to  your 
t  the  conclusion  of  the  learned  judges  is  in  all 
which  we  ought  to  adopt,  and  tbat  your 
.  hold  that  statements  made  under  these  par- 
stances  are  statements  which  cannot  become 
ti  of    an  action  at  law.      I  therefore  move 
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your  Lordships  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  be  affirmed,  and  this  appeal  dismissed 
with  costs. 

Lord  Chelmsford  :  My  Lords,  I  am  of  the  same  opin- 
ion ;  and  I  think  it  quite  unnecessary  to  add  anything  to 
what  has  been  said  by  my  noble  and  learned  friend.    • 

Lord  Hatherley  :  My  Lords,  I  hold  the  same  view, 
and  do  not  think  it  necessary  to  say  anything  farther. 

Lord  Penzance:  My  Lords,  I  also  agree  in  the  view 
which  has  been  stated,  but  I  wish  to  say  one  word  on  the 
supposed  hardship  of  the  law  which  is  brought  into  ques- 
tion by  this  appeal. 

It  is  said  that  a  statement  of  fact  of  a  libellous  nature 
which  is  palpably  untrue — ^known  to  be  untrue  by  him  who 
made  it,  and  dictated  by  malice— ought  to  be  the  subject  of 
a  civil  remedy,  though  made  in  the  course  of  a  purely  mili- 
tary inquiry. .  This  mode  of  stating  the  question  assumes 
the  untruth  and  assumes  the  malice.  If  by  any  process  of 
demonstration,  free  from  the  defects  of  human  judgment, 
the  untruth  and  malice  could  be  set  above  and  beyond  all 
question  or  doubt,  there  might  be  ground  for  contending 
that  the  law  of  the  land  should  give  damages  to  the  in- 
jured man. 

*But  this  is  not  the  state  of  things  under  which  this  [756 
question  of  law  has  to  be  determined.  Whether  the  state- 
ments were,  in  fact,  untrue,  and  whether  they  were  dictated 
by  malice,  are,  and  always  will  be,  open  questions,  upon 
which  opinions  may  differ,  and  which  can  only  be  resolved 
by  the  exercise  of  human  judgment.  And  the  real  question 
is,  whether  it  is  proper  on  grounds  of  public  policy  to  remit 
such  questions  to  the*  judgment  of  a  jury.  The  reasons 
against  doing  so  are  simple  and  obvious.  A  witness  may 
be  utterly  free  from  malice,  and  may  yet  in  the  eyes  of  a 
iury  be  open  to  that  imputation ;  or,  again,  the  witness  may 
be  cleared  by  the  jury  of  the  imputation,  and  may  yet  have 
to  encounter  the  expenses  and  distress  of  a  harassing  liti- 
gation. With  such  possibilities  han^ng  over  his  head,  a 
witness  cannot  be  expected  to  speak  with  that  free  and  open 
mind  which  the  admmistration  of  justice  demands. 

These  considerations  have  long  since  led  to  the  legal  doc- 
trine that  a  witness  in  the  courts  of  law  is  free  from  any 
action ;  and  I  fail  to  perceive  any  reason  why  the  same  con- 
siderations should  not  be  applied  to  an  inquiry  such  as  the 
present,  and  with  the  same  result. 

Lord  O' Hag  an:  My  Lords,  I  am  quite  of  the  same 
opinion ;  and  I  think  that  the  unanimous  judgment  of  the 
14  E^'G.  Rep.  18 
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iidges,  together  with  the  most  satiBfactoiy  state- 

taeons  for  that  iadgment  which  has  been  presented 

ipenses  with  the  necessity  of  adding  any  farther 

ms. 

Ielboeke  :    My  Lords,  I  entirely  concur. 

Jttd^meni  of  the  Court  of  Exckequ^  Chamber 
affirmed,  and  appeal  dismissed  with  costs. 
Lords'  Jourimls,  28th  June,  1876. 
ys  for  the  plaintiff  in  error :    Ouscotte,  Wadham 

y  for  the  defendant  in  error ;    W.  C.  SaU. 


[Law  Beporte,  T  Houw  of  Lords,  767,] 
JuneSO;  Julr2,  1874:  M»j7;  July  6,  1876. 

KANCis  HoLLiNS  and  Others,  Appellants ;  and 
lOEQE  Fowler  and  Others,  RespondentsC). 

Trtner — Conveniim — Broker  or  Principal. 

who,  howerer 

fraudulently  di  ^  ,  , 

'  that  of  any  other  person,  is  guilty  of  a  coaveraion. 

«fure,  B.  had  fraudutmitly  obtained  cotton  from  P.,  and  H.  (whose  ordi- 

was  that  of  a  cotton  broker,  and  who  was  utMrlv  ignorant  of  the  fraud 

led  it  ttom  B.  In  the  beliuf  and  expectaUon  that  U.,  one  of  bis  ordinary 

accept  it,  and  H.  did  afterwards  accept  it.  though  H.  only  received 
leer's  commieeion  and  not  a  trade  profit  on  the  sole  : 
1  this  instance  U.  had  made  liimaelf  a  principal,  and  by  transferring 
M.  had  committed  an  act  of  conversion,  which  made  him  liable  in  tru- 
reol  owner  of  the  cotton. 

'ajury  m&y  be  explained  by  the  particular  facts  of  the  case:  thus,  a 
ifendants  had  bought  goods,  as  agents,  in  the  course  of  their  businwa 
ly  be  eiplainod  by  the  evidence  that  they  were  in  business  as  broters. 
le  habit  of  makine  purchases  without  any  dejinite  instructions  from 
I  intended  to  purcbane  thoae  goods  in  that  way.  But  where  tlie  facb 
ar  case  showed  tliat  they  had,  at  the  time  of  the  purchase,  no  inatruc- 
[kcipals  to  make  a  purchase,  but  made  it  beheving  that  it  would  tie  ac- 
rsons  for  whom  they  olten  acted  as  brokers,  but  who  were  not  lionnd 
urchaae,  and  who,  if  there-arose  any  difFerence  aa  to  terms,  could  nnt 
purchase,  tiie  pereone  thus  ordinarily  acting  as  brokers  made  thein- 
I  be  treated  as  priucipaht.  and  to  answer  in  trover  to  the  real  owners 

laatl  O,  and  HardmaH  v.  BootJi  (^.  approved  of  and  acted  on. 

s  an  appeal  on  a  case  stated,  on  which  the  Court 
s  Benca  had  given  judgment  for  Fowlers,  the 
n  the  action,  wnich  judgment  had  been  affirmed 
iheqaer  Chamber  ('). 

;  3  Eng.  Rep..  332.  .  (•)  1  H.  &  C,  603. 

,.  2!,V.  {*)  Law  Rep.,  7  Q.  B.,  618. 
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Fowler  &  Co.  were  merchants  at  Liverpool.  HoUins  & 
Co.  carried  on  the  business  of  cotton  brokers  there. 

*In  December,  1869,  Fowler  &  Co.  instructed  their  [758 
brokers,  Messrs.  Rew,  to  sell  for  them  thirteen  bales  of 
cotton.  A  person  named  Hill,  a  clerk  to  H.  K.  Bayley,  a 
cotton  broker  at  Liverpool,  proposed  a  purchase  on  bis 
master's  account.  Messrs.  Rew  refused  to  sell  unless  the 
name  of  a  responsible  person  was  ^iven  as  the  purchaser. 
Hill  then  said  that  Bayley  was  buying  as  broker  for  Thomas 
Seddon,  of  Bolton.  The  inquiries  as  to  Mr.  Seddon  being 
quite  satisfactory,  Messrs.  Rew  forwarded  to  Fowlers,  their 
principals,  a  sold  note,  in  these  terms:  ''Liverpool,  Dec. 
18, 1869.  Messrs.  Fowler  Brothers.  We  have  this  day  sold 
on  your  account  the  undermentioned  cotton."  Then  came 
the  description,  "Thirteen  bales — American — at  12d.j  per 
Minnesota,' '  and  the  buyer' s  name  was  given  thus :  ' '  Thomas 
Seddon,  per  H.  K.  Bayley."  The  payment  was  to  be  "  cash 
within  ten  days,  less  IJ  per  cent,  discount."     A  counter- 

£rt  of  tiiis  note  was  sent  to  Bayley  himself.  On  the  same 
V  Bayley  sent  to  Messrs.  Rew  a  sampling  and  delivery 
order,  and  the  bales  were  delivered  to  him,  and  removed  to 
his  warehouse.  On  the  same  day,  also,  Messrs.  Rew  sent  to 
Bayley  the  following  note:  "Mr.  Thomas  Seddon,  per 
Messrs.  H.  K.  Bayley  &  Co.  Bought  from  Fowler  Broth- 
ers, per  Rew  &  Freeman,  brokers,  thirteen  bales  American 
cotton,  ex  Minnesota,  at  12d.  per  lb.,  subject  to  the  rules 
and  r^ulations  of  the  Liverpool  Cotton  firokers'  Associa- 
tion. Payment  in  cash,  within  ten  days,  less  1^  per  cent, 
discount." 

On  the  23d  of  December,  H.  K.  Bayley,  being  thus  in  pos- 
session of  the  cotton,  offered  the  same  to  Francis  Hollins 
(one  of  the  defendants),  who  consented  to  purchase  the  thir- 
teen bales  at  lljrf.  per  pound,  and  who  purchased  at  the 
same  time  twenty-five  other  bales  of  cotton  from  H.  K.  Bay- 
ley  on  the  same  terms.  Messrs.  Hollins,  under  the  usual 
form  of  order,  sampled  the  cotton  on  the  same  day.  They 
had  on  that  morning  received  a  message  from  Messrs. 
Micholls,  cotton  spinners  at  Stockport  (for  whom  they  were 
in  the  habit  of  purchasing  cotton),  stating  that  on  that  day 
Mr.  Micholls  would  be  in  Liverpool  to  purchase  cotton 
through  the  Messrs.  Hollins,  and  those  gentlemen  had 
brougut  the  cotton  from  H.  K.  Bayley  believing  it  to  be  of 
the  sort  which  Messrs.  Micholls  would  require.  On  examin- 
ing the  cotton,  Mr.  Micholls  agreed  to  take  it.  Messrs. 
Hollins  were  in  the  habit  of  thus  buying  cotton  *in  [75y 
the  belief  that  their  customers  would  take  it.     If  any  par- 
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customer  did  not  take  to  the  cotton  thus  epecnla- 
purcbased  for  him,  Messrs.  Hollius  disposed  of  it  to 
ither  customer.  In  the  latter  part  of  the  23d  of  De- 
■,  Bayley  received  a  delivery  order  in  these  terms : 
36  deliver  the  bearer  ....  cotton,  ex  Minnesota,  at 
jer  lb.,  boucht  this  day  for  Micholls  &  Co.  Francis 
3  &  Co."  The  thirteen  bales  were  delivered  on  the 
ne  morning  to  Messrs.  Hollins,  by  whom  they  were 
)  forwarded  to  Micholls  &  Co.,  at  Stockport.  Bay- 
jeived  the  price  of  the  cotton  from  Hollins  &  Co., 
was  repaid  by  Micholls  &  Co.,  together  with  a  sunt 
amission  and  porterage,  the  defendants,  Messrs.  Hoi- 
st obtaining  a  j)rotlt  on  the  cotton,  but  merely  receiv- 
•roker's  commission  on  its  purchase. 
irB.  Fowler  not  having  received  payment  for  the  cot- 
the  stipulated  time  (ten  days),  applied  to  Mr.  Sedflon, 
en  learnt  that  he  had  never  employed  H.  K.  Bayley 
jhase  cotton  for  him.  Application  was  then  made  to 
.  Hollins  for  the  bales  o*  cotton,  when  the  answer 
vas,  "the  cotton  was  bought  by  one  of  our  spionera, 
,  Micholls  &  Co.,  for  cash,  and  has  been  made  into 
»ng  ago,  and  as  everything  is  settled  up,  we  regret  we 

render  your  client  any  assistance."  The  action  for 
was  afterwards  brought. 

cause  was  heard  before  Mr.  Justice  "Willes,  at  the 
ool  Spring  Assizes,  1870,  when  the  facts  above  stated 

been  proved,  the  learned  judge  left  two  questions  to 
■y ;  first,  whether  the  thirteen  bales  in  question  had 
ought  by  the  defendants  as  agents  in  the  course  of 
usiness  as  brokers ;  and,  secondly,  whether  they  dealt 
le  goods  as  agents  for  their  principals.  Both  ques- 
were  answerm  in  the  affirmative,  and  Mr.  Justice 

then  directed  the  verdict  to  be  entered  for  the  defen- 
reserving  leave  to  the  plaintiffs  to  move  to  enter  the 
.  for  them. 

le  was  afterwards  obtained  for  that  purpose,  and  on 
:h  of  November,  1870,  was  made  absolute.     On  ap- 

to  the  Exchequer  Chamber,  the  judges  were  equally 
I  in  opinion,  and  so  the  judgment  of  the  court  below 
iffirmed. 


appeal  was  then  brought. 

i'udges  were  summoned,  an 
Ir.  "Justice  Mellor,  Mr.  Justice  Brett,   Mr.  Baron 


judges  were  summoned,  and  Mr.  Justice  Blackburn, 


J'.  Mr.   Justice  Grove,   and  Mr.   Baron  Amphlett, 

)d. 

Solicitor-Oeneral  (Sir  John  Holker)  and  Mr.  Serschell, 
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Q.C.,  for  the  plaintiffs  in  error,  defendants  in  the  action : 
There  was  nothing  here  that  really  constituted  a  conver- 
sion on  the  part  of  Hollins  &  Co.  The  principle  that  ought 
to  govern  a  case  like  the  j)resent  was  fully  stated  in  FauMes 
V.  WiUoughby  (*),  and  it  is  this,  that  a  mere  wrongful  as- 
portation of  a  chattel  does  not  amount  to  a  conversion, 
unless  the  taking  or  detention  of  the  chattel  is  with  the  in- 
tent to  convert  it  to  the  taker's  own  use  or  that  of  some 
third  person.  That  case  was  expressly  approved  by  Baron 
Martin  in  Burroughes  v.  Bayne  (').  The  defendants  were 
not  the  purchasers  of  the  cotton — they  were  mere  brokers 
who  purchased  for  Micholls  &  Co.,  whom  they  charged  with 
broker's  commission  on  the  purchase,  but  not  with  a  profit 
on  the  price,  and  their  simple  possession  of  the  cotton  for 
the  purpose  of  sending  it  on  to  Micholls,  did  not  constitute 
them  the  owners  of  it,  any  more  than  would  the  mere  pos- 
session of  it  for  the  purpose  of  carriage  have  constituted  a 
railway  company  the  owner.  Something  beyond  that, 
namely,  a  conversion  to  their  own  use,  was  necessary  to  ren- 
der Messrs.  Hollins,  the  defendants,  liable  in  this  action. 
While  they  were  acting  in  the  ordinarj^  discharge  of  their 
business  as  cotton  broKers,  and  were  m  ignorance  of  the 
particular  facts  of  the  case — in  utter  ignorance  of  the  fraud 
committed  by  H.  K.  Bayley — they  could  not  be  guilty  of  a 
conversion.  In  Burroughes  v.  Bayne  (*)  the  acts  of  the  de-* 
fendant  were  held  to  amount  to  a  conversion,  but  that  was 
because  he  knew  all  the  real  facts  of  the  case,  and  with 
that  knowledge  still  retained  the  billiard  table.  Here 
Messrs.  Hollins  had  no  knowledge  to  lead  them  to  the  in- 
ference, or  even  to  the  suspicion,  that  any  fraud  had  been 
practised  on  the  owuf^r  of  the  cotton,  or  that  the  cotton  had 
not  been  bought  and  sold  in  the  ordinary  way.  The  gen- 
eral expression,  so  often  referred  to,  that  any  appropriation 
of  a  chattel  for  the  use  of  the  defendants,  or  of  a  third  party, 
amounts  to  a  conversion,  must  be  taken  with  this  (jualifica- 
tion,  that  the  party  *appropriating  it  must  do  so  with  [761 
a  knowledge  of  the  facts  which  render  his  act  of  appropria-. 
tion  unlawful.  Without  that  knowledge  there  can  be  no 
such  ."intent"  as  spoken  of  in  Fouldes  v.  Willoughby  (*). 
The  application  of  a  different  rule  would  render  liable  all 
persons  who,  in  the  ordinary?'  discharge  of  their  regular  busi- 
ness, and  without  any  special  knowledge  of  the  facts,  dealt 
rith  persons  who  might  appear  to  have  a  perfect  title  to 


0)  8  M.  A  W.,  540, 

0  5  a  4  N.,  at  p.  303. 


(»)  6  H.  &  N.,  296. 
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ut  whose  title  was  for  some  cause  or  other,  ut- 
pected  by  any  one  else,  defective. 
)A  Kay,  Q.C.,  and  Mr.  Bigham  {Mr.  C.  Russell, 
them),  for  the  defendants  in  error,  ptaintiffs  in 
In  many  cases  the  plea  of  ignorance  of  special 
3t  admitted  as  an  answer  to  an  action  like  the 
lere  those  facts  conld  have  been  known  upon 
c[niry.  But  it  was  not  necessary  to  discnss  that 
re.  The  short  point  was  that  HoUins  &  Co.  had 
the  cotton  as  agents  for  any  one,  bnt  on  their 
t — they  were  the  real  purchasers,  and  they  after- 
it  to  MichoUs  &  Co.  From  the  time  of  Baldwin 
» the  present  the  rule  had  been  settled  that  per- 
iling with  property  would  be  liable  in  trover. 
!  Justice  Holt  said :  "  What  is  a  conversion  but 
ig  to  one's  self  to  dispose  of  another  a  property." 
solutely  necessary  that  this  should  be  done  for 
af  the  person  who  did  it.  A  servant  might  rea- 
liable  in  trover  though  what  he  did  was  for  the 
is  master :  Perkins  v.  Smith  {') ;  Stephens  v.  Bl- 
ven  sheriffs  might  render  themselves  liable  in 
rlajidv.  CarlisleC).  But  here  it  is  really  un- 
0  discuss  abstract  propositions  of  law,  for  it  is 
[ollins  had  bought  the  cotton  on  speculation  for 
of  his  own  firm,  and  it  made  no  difference  that 
ted  he  should  be  able  to  sell  it  at  once,  on  the 
to  his  ordinary  customers  MichoUs  &  Co.,  or 
Bly  charged  a  commission  on  the  sale,  and  did 
)rofit  on  the  cotton.  MichoUs  could  not  have 
elted  him  to  sell  the  cotton,  and  if  ^MichoUs  had 
jed  it,  HoUins  could  have  sold  it  to  any  body 
showed  HoUins  had  assumed  the  character  of 
and  was  not  to  be  treated  as  a  mere  broker. 
Co.  therefore  stood  in  the  situation  of  actual 
of  the  cotton,  and  were  directly  within  the  oper- 
e  cases  which  declared  sncb  persons  liable  in 
nauthorized  dealing  with  the  goods  of  others. 
'.  Booth  (')  is  decisive  of  the  present  case,  Mc- 
yavies  ('),  Newall  v.  Tomlinson  ('),  QTeerii^ay  v. 
Cooper  v.  Ohitiy{'),  and  Lee  v.  Bayes{"),  were 
ad  commented  on. 

3.  (<)  e  East,  698. 

.8,  O  Law  Eep.,  8  C.  P.,  400 

269,  (")  1  C.  *  P.,  190. 

<9S.  (*)  1  Barr.,  SO. 

808.  ('*)  ieC.B.,699;  25  UJ.  (C.P,),  849. 


YoL  vn.] 


ENGLISH  AND  IRISH  APPEALS. 


143 


Hollins  V.  Fowler. 


1875 


The  Solidior-Oeneral  (Sir  John  Holker)  replied :  All  the 
cases  showed  that  trover  had  never  been  held  to  be  main- 
tainable where  there  was  no  existing  knowledge  of  the  true 
state  of  the  facts,  and  no  wilful  interfering  with  the  prop- 
er tv.  There  was  nothing  of  the  kind  here.  The  cotton  was 
really  bought  for  a  principal,  was  really  sold  to  a  principal, 
and  nothing  more  than  a  mere  broker's  commission  charged 
upon  it. 

The  Lord  Chancellor  proposed  the  following  question 
to  the  Judges : 

Whether,  under  the  circumstances  stated  in  the  joint  case 
on  appeal,  the  respondents  (the  plaintiffs  in  the  action)  were 
entitled  to  have  a  verdict  entered  for  them  for  the  value  of 
the  thirteen  bales  of  cotton  mentioned  in  the  declaration  ? 

May  7,  1875.  Mr.  J  ustice  Blackburn  :  My  Lords,  it 
anjjears  from  the  statement  in  the  case  that  Fowlers,  the 
plaintiflfs,  had  delivered  into  the  actual  custody  of  Baylejr,  a 
Droker,  thirteen  bales  of  cotton,  their  property,  thev  believing 
that  they  had  sold  these  bales  to  Seddon,  through  Bayley, 
as  Seddon' s  broker,  after  they  had  refused  to  trust  Bayley 
himself ;  and  believing  that  Bayley  was  the  agent  of  Sed- 
don to  receive  delivery  ;  so  that  Fowlers  thougnt  that  they 
were  transferring  the  property  to  Seddon,  but  were  mis- 
taken, as  in  fact  bayley  *had  no  authority  from  Sed-  [7.63 
don  either  to  purchase  or  to  take  delivery. 

Under  such  circumstances  the  property  and  legal  right  to 
the  possession  remained  in  Fowlers,  and  Bayley  could  not 
(except  by  a  sale  in  market  overt)  confer  on  any  one,  how- 
ever innocent,  a  title  superior  to  his  own.  He  could  not  ^o 
it  under  the  Factors  Acts,  because  he  was  not  intrusted  by 
the  plaintiffs  as  their  agents  ;  nor  could  he  do  it  as  bein^  a 
person  in  whom  the  property  had  vested,  subject  to  being 
divested  by  the  plaintiffs,  for  no  property,  even  defeasible, 
ever  passed  from  the  plaintiffs,  as  there  never  was  any  con- 
tract with  any  one,  though  they  erroneously  thought  there 
was  one  with  Seddon. 

These  points  were  decided,  as  I  think  rightly,  in  the  case 
of  Hardman  v.  Booth  (*). 

Prom  the  terms  of  reservation  (set  out  in  the  note  to  the 
report  of  the  present  case(")),  it  appears  that  the  defendant 
had  an  opportunity  to  have  that  case  reviewed  in  a  Court 
of  Appeal,  if  so  advised,  for  it  is  said  that,  "The  defen- 
dants De  at  liberty  to  argue,  if  necessary,  that  the  sale  by 
Bayley  under  the  circumstances  gave  a  good  title  to  a  bona 
fid^  purchaser  for  value  without  notice."     The  Court  of 

(0  1  a  4  C,  808.  (•)  Law  Rep.,  1  Q.  B.,  620. 
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lench,  being  bound  by  the  decision  of  a  court  oE 
R  juriadiction,  could  not  so  hold ;  and  the  defen- 
j  not  raised  the  point  for  a  Court  of  Appeal. 
d  to  state  the  farther  facts. 

the  defendants,  as  brokers,  acting  for  Messrs. 
md  Messrs.  Micholls,  as  customers,  acting  through 
ants  as  brokers,  dealt  with  Bayley  in  a  manner 
lid  have  been  quite  right,  if  Bayley  had  been  an 
1,  or  even  a  dishonest  man,  if  intrusted  by  the  plain- 
;he  possession  of  the  goods,  as  an  agent,  for  sale, 
I  defendants  and  Micnolla  were  both  innocent  of 
ledge  of  any  infirmity  in  Bayley' a  title,  and  not 
I  they  innocent,  but  I  think  there  is  nothing 
;  even  to  evidence  of  negligence  on  the  part  of  the 
i  in  dealing  with  Bayley  without  farther  inquiry, 
tiori,  in  Micholls  who  trusted  the  defendants  to 
1,  and  dealt  with  Bayley  because  the  defendants 
m. 

nder  those  circumstanceB,  your  Lordships  ask 
in,  whether  plaintiffs  were  entitled  to  have  a  ver- 
8d  for  them  for  the  value  of  the  thirteen  bales 

nswer  that  question  in  the  affirmative.  However 
ly  be  on  those  who  deal  innocently  and  in  the 
;ourse  of  business  with  a  person  in  possession  of 
,  as  long  as  the  law,  as  laid  down  in  Hardman  v. 
3  unim peached,  I  think  it  is  clear  law,  that  if  tliere 
Fhat  amounts  in  law  to  a  conversion  of  the  plain- 
s,  by  any  one,  however  innocent,  that  person  mnst 
line  of  the  goods  to  the  real  owners,  the  plaintiffs. 
ms  V.  Elwaili^)z.xA  Garland  v.  Carlisle {'). 
cordingly,  I  think  it  has  not  been  disputed  by 
hat  if  the  plaintiffs  had  sued  Micholls,  who  has 
lis  cotton  up  into  yarn,  Micholls  must  have  had 
against  him  for  the  value  of  the  cotton,  and  would 
;o  pay  the  price  over  again,  though  he  honestly 
d  tne  price  to  the  defendants  HoUins,  who  hon- 
ied it  to  Bayley. 

take  it  that  if  the  defendants  have  done  what 
a  law  to  a  conversion,  they  also  must  be  liable  to 
laintiffs. 

■d  on  them,  I  agree,  but  I  do  not  think  it  is  harder 
uld  have  been  on  Micholls.  Indeed,  I  think,  that 
ntiffs  were  told  that  they  had  recourse,  at  their 
ainst  either  the  broker  or  the  spinner  they  might, 

1,  808.  (')  4  M.  4  3.,  268.  (")  4  CL  4  F„  693. 


ToL  m]  ENGLISH  AND  IRISH  APPEALS.  145 

Hollina  v.  Fowler.  1876 

without  any  obvious  injustice,  have  said :  Then  make  the 
broker  pay,  for  he  went  to  Bay  ley's,  so  that  if  there  is 
any  fault  it  is  his. 

feut  we  cannot  act  on  any  notions  of  hardship. 

When  a  loss  has  happened  through  the  roguery  of  an  in- 
solvent, it  must  always  fall  on  some  innocent  party ;  and 
that  roust  be  a  hardship.  Had  the  Legislature  thought  fit 
to  make  a  sale  in  the  cotton  market  at  Liverpool  equivalent 
to  a  sale  in  market  overt,  the  loss  would  have  fallen  on  the 
plaintiffs.  As  it  is  it  falls  on  any  oneVho  has  done  what 
the  law  esteems  a  conversion. 

We  must,  I  apprehend,  in  such  cases  look  only  to  the 
question,  whether  on  the  established  -principles  of  law  the 
complaining  i)arty  *makes  out  that  the  loss  should  [765 
fall  on  the  innocent  defendant  rather  than  on  himself,  the 
equally  innocent  plaintiff. 

If,  as  is  quite  possible,  the  changes  in  the  course  of  busi- 
ness since  tne  principles  of  law  were  established  make  them 
cause  great  hardships  or  inconvenience,  it  is  the  province  of 
the  Lc^slature  to  alter  the  law.  That  has  been  done  to  a 
very  considerable  extent  by  the  Factors  Acts,  and  it  may  be 
expedient  to  extend  that  alteration  farther,  but  those  acts 
have  not  as  yet  been  extended  so  far  as  to  embrace  the  case 
of  any  one,  whether  as  broker  or  otherwise,  dealing  with  a 

ferson  in  the  position  of  Bayley  in  this  case.  And  I  appre- 
end  your  Lordships  will  not,  in  your  judicial  capacity, 
depart  from  the  established  principles  of  law  to  meet  the 
hardship  of  a  particular  case,  even  if  you  were  so  convinced 
of  that  Hardship  as  to  be  willing  in.  your  legislative  capacity 
to  concur  in  a  change  of  the  law  in  future.  But  this  leaves 
open  what  I  take  it  is  the  real  question  in  this  case,  viz., 
whether  vvhat  the  defendants  did  amounts  on  the  established 
principles  of  law  to  a  conversion. 

I  own  that  it  is  not  always  easy  to  say  what  does  and 
what  does  not  amount  to  a  conversion.  I  agree  with  what 
is  said  by  my  Brother  Brett  in  his  judgment  below,  that  in 
all  cases  where  we  have  to  apply  legal  principles  to  facts, 
there  are  found  many  cases  about  which  there  can  be  no 
doubt,  some  being  clear  for  the  plaintiff  and  some  clear  for 
the  defendant,  and  that  the  difficulties  arise  in  doubtful 
cases  on  the  border  line  between  the  two. 

I  think  many  cases  which  at  first  seem  difficult  are  solved 
if  the  nature  oi  the  action  is  remembered. 

Lord  Mansfield  says,  in  Cooper  v.  Ohitty(^)\  "The  bare 
defining  of  this  kind  of  action  and  the  grounds  upon  which 

O  1  Burr.,  20;  1  Sm.  L.  C,  417. 

14  Eng.  Rep.  19 
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:  is  entitled  to  recover  in  it,  will  go  a  great  way 
lie  understanding,  and  conseqnentiy  the  eolution, 
stion  in  tliia  particular  cage.  In  form  it  ia  a  fiction, 
ace,  a  remedy  to  recover  the  value  of  personal 
TOngfuUy  converted  by  another  to  his  own  nse. 
supposes  the  defendant  may  have  come  lawfully 
ssession  of  the  goods.  This  action  lies,  and  has 
ght  in  many  cases  where  in  truth  the  defendant 
B  possession  lawfully.  When  the  defendant  takes 
i^uUy,  anfl  by  trespass,  the  plaintiff,  if  he  thinks 
to  bnng  this  action,  waives  the  trespass,  and  ad- 
ossession  to  have  been  lawfully  gotton." 
nerally  laid  down  that  any  act  which  is  an  in- 
with  the  dominion  and  right  of  property  of  the 
I  a  conversion,  but  this  requires  some  qualification, 
he  nature  of  the  action,  as  explained  by  Lord 

it  follows  that  it  must  be  an  interference  with  tlie 
which  would  not,  as  against  the  true  owner,  be 
)r  at  least  excnsed,  in  one  who  came  lawfully  into 
sion  of  the  goods. 

considering  whether  the  act  is  excnsed  against  the 
r  it  often  becomes  important  to  know  whether  the 
dng  what  is  charged  as  a  conversion,  had  botice  of 
tff's  title. 

re  some  acts  which  from  their  nature  are  necessa- 
rersion,  whether  there  was  notice  of  the  plaintiffs 
t.  There  are  others  which  if  done  in  a  bona  fide 
of  the  plaintiff's  title  are  excused,  though  if  done 
rd  of  a  title  of  which  there  was  notice  they  would 
Tsion.  And  this,  I  think  is  borne  out  by  the  de- 
s.  Thus  a  demand  and  refusal  is  always  evidence 
rsion.     If  the  refusal  is  in  disregard  of  the  plain- 

and  for  the  purpose  of  claiming  the  goods  either 
!endant  or  a  third  person,  it  ia  a  conversion.  If 
1  is  by  a  person  who  does  not  know  the  plaintiff's 
having  a  bona  fide  doubt  as  to  the  title  to  the 
ains  them  for  a  reas9nable  time,  for  clearing  up 
t,  it  is  not  a  conversion  :  see  Isaac  v.  Olarke{') ; 
v.  Watt(^).  The  principle  being,  as  I  apprehend, 
etention,  which  is  an  interference  with  tne  domin- 
;  true  owner,  is,  under  such  circumstances,  ex- 
lOt  justified. 
inder  of  goods  is  jnstified  in  taking  steps  for  their 

aud  safe  custody  till  he  finds  tne  true  owner, 
fore  it  is  no  conversion  if  he  bona  fide  removes 

BM,  see  p.  SIS.  (■)  6  M.  &  W.,  49S. 
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them  to  a  place  of  securitj.     And  so  far  the  general  state- 
ment that  an  asportation  is  a  conversion  mnst  be  qualified. 

I  cannot  find  it  anywhere  distinctly  laid  down,  but  I  snb- 
mit  to  your  Lordships  that  on  principle,  one  who  deals  with 
goods  at  the  request  of  the  person  who  has  the  actual  cus- 
tody of  them,  in  the  *b(ma  fide  belief  that  the  custo-  [767 
dier  is  the  true  owner,  or  has  the  authority  of  the  true 
owner,  should  be  excused  for  what  he  does  if  the  act  is  of 
such  a  nature  as  would  be  excused  if  done  by  the  authority 
of  the  person  in  possession,  if  he  was  rf  finder  of  the  goods, 
or  intrusted  with  their  custody. 

I  do  not  mean  to  sajr  that  this  is  the  extreme  limit  of  the 
excuse,  but  it  is  a  principle  that  will  embrace  most  of  the 
cases  which  have  been  suggested  as  difficulties. 

Thus  a  warehouseman  with  whom  goods  have  been  de- 
posited is  guilty  of  no  conversion  by  keeping  them,  or  re- 
storiufi;  them  to  the  person  who  deposited  them  with  him, 
though  that  person  turns  out  to  nave  had  no  authority 
from  the  true  owner :  see  Heald  v.  Carey  (*) ;  Alexander  v. 
Smthey  ('). 

And  the  same  principle  would  apply  to  the  cases  alluded 
toby  my  Brother  Hannen  in  his  judgment  in  the  court  be- 
low, of  persons  "acting  in  a  subsidiary  character,  like  that 
of  a  person  who  has  the  goods  of  a  person  employing  him 
to  carry  them,  or  a  care-taker,  such  as  a  wharfinger."  It 
^ill  enable  us  also  to  answer  a  question  put  during  the 
argument  at  your  Lordships'  bar.  It  was  said:  "Suppose 
that  the  defendant  had  sent  the  delivery  order  to  MichoUs, 
who  had  handed  it  to  the  railway  company,  requesting 
them  by  means  of  it  to  procure  tne  goods  in  Liverpool 
and  carry  them  to  Stockport,  and  the  railway  company  had 
done  so,  would  the  railway  company  have  iJeen  guilty  of  a 
conversion!" 

I  apprehend  the  company  would  not,  for  merely  to  trans- 
fer the  custody  of  goods  from  a  warehouse  at  Liverpool  to 
one  at  Stockport,  is  prima  facie  an  act  justifiable  m  any 
one  who  has  the  lawful  custody  of  the  goods  as  a  finder,  or 
bailee,  and  the  railway  company,  in  the  case  supposed, 
would  be  in  complete  ignorance  that  more  was  done.  But 
if  the  railway  company,  in  the  case  supposed,  could  have 
been  fixed  with  knowledge  that  more  was  done  than  merely 
changing  the  custody,  and  knew  that  the  company's  ser- 
vants were  transferring  the  property  from  one  who  had  it  in 
fact  to  another  lyho  was  going  to  use  it  up,  the  question 
woald  be  nearly  the  same  as  that  in  the  present  case.     It 
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iwever,  be  very  difficult,  if  not  impossible,  to  fix  a 
jmpany  with  such  knowledge, 
.nd  on  the  same  principle  I  take  it  the  ruling  of 
iterden  in  Oreenway  v.  Fisher  {')  may  be  sap- 
or the  packer  was  merely  giving  facilities  for  the 
of  the  goods  from  one  place  to- another,  and  was 
)f  the  circumstances  which  made  it  wrong  against 
iwner  to  remove  the  goods,  though  I  admit  that 
yn  is  not  put  by  Lord  Tenterden  on  this  ground, 
lat  of  the  packer's  being  a  public  employment, 
:hink  my  Brother  Brett,  in  his  judgment  below, 
shows  to  be  a  mistaken  ground ;  I  think  the  pub- 

of  his  employment  was  strong  evidence  that  he 
^  no  more  than  assist  in  the  change  of  custody, 
J,  on  the  principle  suggested,  excused  in  one  ignor- 

that  made  the  change  of  custody  wrongful,  but  I 
)  how  in  itself  it  made  any  diflEerence.  A  packer 
i  a  carrier  or  innkeeper,  bound  to  receive  all  goods 
3  him. 

however,  it  is  but  candid  to  admit  that  the  prin- 
ive  submitted  to  your  Lordships,  though  it  will 
eat  many  difficulties,  will  not  solve  all. 
yns'  Digest (■}  it  is  said,  "If  a  man  deliver  the 
lotherto  B.  to  be  made  oatmeal,  and  the  owner 
s  prohibits  hira,  yet  B.  makes  the  oatmeal,  this  is 
;on  1"     Per  Berkly,  1638. 

everyone  would  agree;  but  suppose  the  miller 
itly  ground  the  oats  and  delivered  the  meal  to  the 
10  brou^t  the  oats  to  him  before  he  even  heard  of 
wner.  How  would  the  law  be  then )  Or  suppose 
tiffs  in  the  case  at  your  Lordships'  bar  had,  for 
on,  brought  the  action  against  MichoUs'  men  who 
1  turning  this  cotton  into  twist?  The  principle  I 
fested  would  hardly  excuse  such  conversions  ;  and 
that  it  would  be  hard  on  them  to  hold  them  liable, 
ch  a  question  comes  before  me,  I  vriU  endeavor  to 
I  think  it  is  not  necessary  now  to  do  so,  for  I 
t  what  the  defendants  are  found  to  have  done  in 
it  case  amounts  to  a  conversion,  and  is  not  in  any 
sed. 
t  rely  on  tlie  ground,  taken  in  the  earlier  part  of 

*Brother  Cleasby's  judgment  below,  that  the  dt^ 
themselves  were  the  purchasers  from  Bayley,  for 
L  it  were  left  to  me  to  draw,  inferences  of  uict,  I 
raw  that  inference.     I  doubt  if  it  is  open  to  me 
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SO  to  do  after  the  finding  of  the  iury  affirming  that  the  de- 
fendants were  agents.  But  though  it  is  to  be  taken  in  favor 
of  the  defendants  that  they  acted  throughout  as  brokers, 
and  only  as  brokers,  for  MichoUs,  I  still  think  them  guilty 
of  a  conversion. 

The  case  against  them  does  not  rest  on  their  having  merely 
entered  into  a  contract  with  Bayley,  or  merelv  having  as- 
sisted in  changing  the  custody  of  the  goods,  but  on  their 
having  done  both.  They  knowingly  and  intentionally  as- 
sisted in  transferring  the  dominion  and  property  in  the 
goods  to  MichoUs,  that  MichoUs  might  dispose  of  them  as 
their  own,  and  the  plaintiffs  never  got  them  back.  It  is 
true  they  did  it  as  brokers  for  Micholls,  and  not  for  any 
benefit  for  themselves ;  but  that  is  not  material :  see  Parker 
v.  Godin  (*).  There,  "the  jury  (considering  the  defendant 
acted  only  as  a  friend,  and  that  it  would  be  hard  to  punish 
him)  found  a  verdict  for  the  defendant.  But  upon  appUca- 
tion  to  the  court,  a  new  trial  was  granted,  upon  the  fact  of 
its  being  an  actual  conversion  in  the  defendant,  notwith- 
standing he  did  not  apply  the  money  to  his  own  use." 

Ho  doubt  in  that  case  the  friend,  it  may  be  inferred,  knew 
of  the  bankruptcy,  and  was  therefore  not  an  innocent  party. 
Bat  that  remark  will  not  apply  to  Stephens  v.  ElwaU  (), 
where  Lord  EUenborough  says :  "  The  clerk  acted  under  an 
unavoidable  ignorance  and  for  his  masters  benefit  when  he 
sent  the  goods  to  his  master,  but  nevertheless  his  acts  may 
amount  to  a  conversion ;  for  a  person  is  guUty  of  a  conver- 
sion who  intermeddles  with  my  property  and  disposes  of  it, 
and  it  is  no  answer  that  he  acted  under  authority  from  an- 
other, who  had  himself  no  authority  to  dispose  of  it."  No 
case  harder  than  that  of  the  defendant  in  Stephens  v.  El- 
wall  n  can  well  be  imagined,  unless,  perhaps,  that  of  a 
sheriff  who  seized  the  goods  which,  in  consequence  of  a 
secret  act  of  bankruptcy,  had  become  the  goods  of  the  as- 
signees. He  was  liable  to  them  in  trover :  see  Garland  v. 
Carlisle  (').  The  *Legislature  altered  the  law  to  avoid  [7  70 
that  hardship,  making  the  loss  in  future  fall  on  the  as- 
signees; and  the  Legislature  may,  to  avoid  the  hardship 
on  persons  situated  like  the  defendants,  extend  the  protec- 
tion now  given  to  purchasers  in  market  overt,  and  to  persons 
dealing  with  agents  intrusted  under  the  Factors  Acts,  to 
brokers  dealing  with  any  one  in  the  ordinary  markets. 
Those  who  agree  with  the  opinion  expressed  by  the  Lord 
Chief  Baron  f )  Jhat  it  is  unreasonable  and  unjust  that  they 
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s  bonnd,  at  their  peril,  to  inquire  into  the  title  of 
s  with  whom  they  deal,  would  support  ao  altera- 
le  law  to  that  effect.  Many,  having  regard  to  the 
of  the  true  owners  of  goods,  would  object  to  it. 
nk  that  the  law  as  it  exists  does  not  protect  such 

nversion  in  the  case  of  Stephens  v.  ElaaM  (')  con- 
assisting  in  transferring  the  goods  from  Deane  to 
dant's  master  in  America,  with  intent  to  transfer 
Ec/iieto  property  to  the  defendant's  master.  Deane's 
bad  against  tne  plaintiffs,  who  were  assignees  of 
because  he  had  bought  them  from  Spencer  after  an 
akruptcy,  though  of  that  the  defendant  was  ignor- 
'oidably  i|j;noraiit,  says  Lord  Ellenborough. 
nversion  in  the  present  case  consists  in,  by  means 
livery  order,  transferring  the  goods  from  Bayley  to 
with  intent  to  transfer  de  facto  Bayley's  property 
lis.  Bayley's  title  was  bad  against  the  now  plain- 
igh  of  that  the  defendants  were  ignorant.  I  can 
ssible  distinction  between  the  two  cases.  No  doubt 
V.  Elwall  (')  may  be  overruled  in  this  House,  but 
;liink  it  wrong,  and  no  decision  cited,  or  of  which  I 
!,  seems  to  me  in  conflict  with  it.  Hoss  v.  John- 
;ed  by  my  Brother  Brett,  is  not  in  point,  Thei-e  the 
t  had  received  goods  as  plaintiff's  warehonseman. 
e  lost,  and  the  ruling  of  tne  court  was,  that  thoogh 
I  might  lie  for  negligence,  if  there  was  any,  there 
)nversion. 

mcashire  Wagon  Company  v.  Fitzhugh  (')  was  an 
ir  the  injury  to  the  reversionary  interest  of  the 
intiffs  in  *certam  goods  let  to  one  Pell  for  a  term, 
ff  had  seized  and  sold  those  goods  under  an  esecu- 
ist  PelL  He  had  a  right  to  sell  Pell's  limited  in- 
tnone  to  sell  the  plaintiff^  interest,  and  the  ques- 
d,  or  at  least  intended  to  be  raised,  on  the  record 
ther  the  sheriff  had  done  anything  injurious  to 
interest.  I  have  failed  to  see  how  the  decision 
m  the  point  now  in  dispute,  except  in  so  far  as  the 
that  though  a  sale  is  no  conversion,  a  sale  and  de- 
one  who  uses  the  goods  is,  makes  against  the 
ts. 

hardly  say,  that  where  there  has  been  so  great  a 
I  of  judicial  opinion,  I  express  my  opinion  with 
;  but  the  reasons  1  have  given  lead  me  to  foi-m  the 
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opinion  I  have  expressed,  and  I  therefore  answer  your  Lord- 
snips'  question  in  the  affirmative. 

Mb.  Justice  Mellor:  The  real  difficulty  in  this  case 
arises,  in  my  opinion,  not  so  much  upon  the  facts  as  they 
are  set  out  in  the  case  and  as  they  appeared  at  the  trial  be- 
fore Mr.  Justice  Willes,  but  upon  what  arose  at  the  trial, 
and  upon  the  finding  of  the  jury  in  answer  to  questions  put 
by  the  learned  judge,  and  upon  which  answer,  whilst  direct- 
ing a  verdict  for  the  defendants,  he  reserved  leave  to  the 
^aintiffs  to  move  to  enter  a  verdict  for  them  for  £266  3^.  2d, 
The  questions  put  to  the  jury  were  whether  ''the  thirteen 
bales  in  question  were  bought  by  the  defendants  as  agents 
in  the  course  of  their  business  as  brokers,  and  whether  they 
dealt  with  the  goods  only  as  agents  to  their  principals." 

The  jury  having  answered  both  the  questions,  so  left,  in 
the  aflBrmative,  the  learned  judge  directed  the  verdict  to  be 
entered  for  the  defendants,  reserving  leave  to  the  plaintiffs 
to  move  to  enter  the  verdict  for  them,  for  the  value  of  the 
said  thirteen  bales,  viz.,  £266  35.  2d, 

It  was  not  incumbent  on  the  plaintiffs'  counsel  to  accept 
that  resjervation,  and  if  he  had  then  expressed  his  dissent 
from  it,  it  could  not  have  been  made,  and  his  only  remedy 
then  would  have  been  to  move  for  a  new  trial  on  the  ground 
of  misdirection  by  the  judge,  in  case  he  had  directed  a  ver- 
dict upon  those  *findings  to  have  been  entered  for  the  [772 
defendants.  In  fact,  the  counsel  for  the  plaintiffs  did  move 
in  the  Court  of  Queen's  Bench  for  a  rule  to  show  cause  why 
the  verdict  entered  for  the  plaintiffs  should  not  be  set  aside 
on  the  grounds,  firstly,  that  the  verdict  was  against  the 
weight  of  evidence;  secondly,  on  the  ground  of  misdirec- 
tion ;  and  thirdly,  why  the  verdict  should  not  be  entered 
lor  the  plaintiffs  for  £266  85.  2d.  pursuant  to  the  leave 
reserved. 

The  court  granted  the  rule  on  the  last  ground,  but  refused 
it  on  the  first  two.  I  was  not  present  when  that  rule  was 
moved,  and  am  not  aware  for  what  reasons  the  court  re- 
fused it. 

It  certainly  was  unfortunate  that  the  rule  was  not  granted 
on  the  ground  that  the  verdict  and  finding  of  the  jury  were 
against  the  weight  of  evidence,  as  I  think  that  the  true  re- 
sult of  the  facts  now  stated,  and  then  proved,  was  inconsist- 
ent with  the  finding  of  the  jury  upon  which  the  reservation 
was  made.  The  consequence  is  that  the  case  must  now  be 
considered  ui)on  the  basis  of  that  finding,  and  the  question 
arises  whether  your  Lordships  are  bound,  and  to  what  ex- 
tent, by  the  precise  terms  in  which  it  is  expressed. 
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reaaon  to  beliere  tliat  the  judges  are  not  agreed  as 
le  limits  of  the  reservation. 

^[a^tiB,  in  his  judgment  in  the  present  case  ('),  in 
considers'  the  case  independently  of  the  Hnding  of 
treats  such  finding  as  "  immaterial ;"  thatexpres- 
[  think,  too  strong  when  applied  to  the  circnm- 
nder  which  such  a  reseiration  takes  place  at  J!fisi 

lervation  is  in  the  nature  of  a  convention  between 
I,  the  jury,  and  the  coiinseJ,  that  instead  of  a  gen- 
et being  taken,  specific  questions  shall  be  asked  of 
and  if  they  answer  them  the  verdict  shall  neverthe- 
itered  for  the  plaintiff  or  defendant  as  the  case  may 
Bt  to  the  opinion  of  the  court  out  of  which  the 
mes,  upon  the  answers  to  those  questions  either 
fl  connection  with  the  several  facts  of  the  case,  but 
bargain,  that  the  answers  of  the  jury  embodying 
tnces  which  they  have  drawn,  are  to  bind  the  par- 
ing the  true  inferences  to  be  drawn  from  the  facts 
in  the  questions,  and  thus  control  the  court  in 
•nsidering  how  the  verdict  sliall  ultimately  be  en- 
Q  the  present  case  the  jury  found  that  the  thirteen 
nestion  "were  bought  by  the  defendants  as  agents 
irse  of  their  business  as  brokers,  and  that  they  dealt 
roods  only  as  agents  to  their  principals." 
:  opinion  that  wnatever  view  your  Lordships  might 
1  be  disposed  to  take  as  to  the  true  inferences  which 
be  drawn  from  the  facts  as  they  appear,  you  are 

the  agreement  of  the  parties  to  accept  the  finding 
y  so  far  as  the  inferences  drawn  by  the  jury  do  not 
le  introduction  of  new  facts,  which  did  not  appear 
al.  In  other  words,  I  think  that  the  terms  of  th« 
innot  be  construed  so  as  to  contradict,  or  control, 
bat,  at  the  time  when  the  purchase  was  made  by 
■om  Bayley,  he  had  really  no  principal  by  whose 
and  on  whose  account  he  purccaeed  the  cotton  in 

The  argument  raised  in  the  Court  of  Exclieqner 
and  now  before  your  Lordships,  was  not  insisted 
)ehalf  of  the  appeUants  before  the  judges  who  de- 
.  case  in  the  Court  of  Queen's  Bench.  I  am  con- 
'  induced  to  think  that  the  appellants'  counsel  did 
ionsider  the  effect  of  the  reservation  so  conclusive  as 
utended  for.  The  case  was  really  ai^ued  at  large, 
Irother  Lush  said :  "It  is  unnecessary  to  consider 
iability  of  the  defendant  would  have  been,  if  he  liad 
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bought  these  goods  qttd  broker  for  his  principal.  That  is 
not  necessary  for  us  to  consider,  because  in  fact  he  did  not 
do  so.  He  bought  them  as  principal.  If  he  chose  to  let 
MichoUs  have  them,  or  any  other  person  have  them,  he 
could  do  so  ;  he  had  as  full  power  over  them  as  any  other 
merchant  has  who  buys  on  his  own  account ;  that  amounts 
to  all  intents  and  purposes  to  a  sale,  and  therefore  he  did 
buy  the  goods  and  did  sell  the  goods." 

And  my  Brother  Hannen  expressly  said:  ''This  is  not 
the  case  of  a  mere  broker  dealing  with  the  goods  only  in 
that  character.  When  that  case  arises  the  question  will  be, 
whether  the  authority  of  Oreenway  v.  Fisher  (*)  is  appli- 
cable to  it.  Neither  is  it  the  case  of  a  person  in  no  way 
exercising  a  dominion  over  the  property  or  over  the  goods 
themselves,  but  acting  in  a  mere  *8ubsidiary  charac-  [774 
ter,  like  that  of  a. person  who  has  the  goods  of  a  person 
employing  him  to'  carry  them,  or  a  care-taker,  such  as  a 
wharfinger." 

It  becomes,  therefore,  of  essential  importance  to  the  de- 
cision of  this  case  clearly  to  define  how  far  your  Lordships 
are  controlled-  by  the  finding  of  the  jury,  every  word  of 
which  requires  to  be  considered.  If  it  can  be  read,  as  sug- 
gested by  Baron  Martin,  as  a  finding  only  that  the  defen- 
dants intended  to  act  as  brokers  in  what  they  did,  then  I 
should  agree  with  him  that  such  intention  is  not  material, 
if  the  acts  they  did  were  ultra  the  dealing  of  a  mere  broker. 
A  broker  is  well  defined  by  my  Brother  Blackburn,  in  his 
work  on  the  Contract  of  Sale  (*),  and  quoted  and  approved 
by  Mr.  Justice  Hannen  in  his  judgment  in  the  case  of  Rob- 
inson  v.  MoUetti^) :  "A  broker  for  sale  is  a  person  making 
it  a  trade  to  find  purchasers  for  those  who  wish  to  sell, 
and  vendors  for  those  who  wish  to  buy,  and  to  negotiate 
and  superintend  the  making  of  the  bargain  between  them." 

If  the  above  definition  of  the  business  of  a  broker  is  cor- 
rect, as  I  have  no  doubt  that  it  is,  F.  Hollins  in  tliis  case  did, 
iv^ally  and  truly,  do  apts  not  within  the  true  business  of  a 
broker,  because,  in  fact,  having  at  the  time  of  this  transac- 
tion with  Bavlfe^  no  principal,  but  merely  believing  that  the 
cotton  would  suit  an  expected  customer,  he  purchased  it  in 
his  own  name,  and  on  his  own  account,  and  upon  the  spec- 
ulation that  it  might  or  might  not  suit  a  particular  cus- 
tomer ;  and  if  Micholls,  when  he  arrived  at  Liverpool,  had 
refused  to  take  the  cotton  so  purchased,  nobody  can  doubt 
that  the  cotton  would  have  remained  the  property  of  Hol- 
lins.   It  did,  however  happen,  as  Hollins  had  expected  that 

(')  1  Car.  &  P,.  190.  («)  Page  81.  (»)  Law  Rep.,  1  C.  P.,  at  p.  97. 
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that  Micholla  agreed  to  take  to  the  cotton,  and 
ollins  only  charged  the  usual  commission  as  the 
he  price.  lu  legal  effect,  however,  it  was,  as  it  ap- 
le,  a  resale  by  Hollins  to  Micholls  at  a  profit  uqoai 
sion  on  tlie  cotton,  which  was  delivered  by  Bayley 
m  exployed  by  Hollins,  and  delivered  at  the  rail- 
m  to  the  address  of  Micholls  &  Co. 
3  the  real  result  of  the  facts,  I  am  of  opinion  that 
ig  by  the  defendants  with  the  cotton  amounted  to 
on,  and  as  the  property  in  the  cotton  had  never 
ied  from  the  *plaintiff8  to  Bayley  by  reason  of  the 
Bayley,  in  his  dealing  with  the  appellants,  then 
cornea  within  that  of  Hardman  v.  Booth  {').  If 
by  reason  of  the  finding  of  the  jury,  I  must  elimi- 
the  facts  that  the  plaintiff  in  error  bought  the 
'ing  at  the  time  no  principal,  ^d  Bubetituty  for  it 
at  mat  he  bought  the  cotton  as  agent  for  Micholla 
d  merely  passed  the  delivery  order  and  trans- 
>  cotton  as  their  agent,  in  the  usual  course  of  his 
as  broker,  then,  I  think,  that  Messrs.  Hollins 
;  be  liable  in  this  action,  and  the  remedy  of  the 
vould  be  against  Micholla  &  Co.,  who  actually 
the  cotton  by  spinning  it  into  rarn  and  selling  it. 
fess  that  I  cannot  so  treat  the  finding,  but  am 
read  it  by  the  light  of  the  facts  as  they  really  ap- 
the  trial,  and  to  consider  that  the  jury  intended 
only  the  opinion  that  the  appellants  in  all  that 
intended  only  to  act  as  brokers  to  such  principal 
ton  might  suit. 

what  I  think  that  the  jury  must  be  taken  to  have 
to  convey,  and  not  tliat  Messrs.  Hollins  had  at 
,  principal  in  point  of  fact. 

t  believe  that  the  counsel  for  the  plaintiffs  below 
r  have  consented  to  such  a  reservation  if  they  had 
:  was  intended  to  contradict  so  essential  a  fact, 
,  therefore,  although  not,  without  the  gravest 
I  the  conclusion  that  the  judgment  entered  for  the 
was  right. 

r  to  state  the  facta  more  at  large,  as  they  appear 
dgments  of  the  judges  who  heard  the  case  in 
squer  Chamber,  and  all  the  authorities  which  bear 
e  collected  in  the  notes  to  WHbraliajn  v.  S!ioio{'). 
jver  to  your  Lordships'  question  is,  that  the  plain- 
entitled  to  have  a  verdict  entered  for  them  for  the 

!,^  81)3.  (')  2  Win.  Knund.  17,  in  llie  Inst  pd.,  pp.  102  Ui  111). 
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value  of  the  thirteen  bales  of  cotton  mentioned  in  the  decla- 
ration. 

Mr.  Justice  Brett:  In  the  judgment  which  in  this  case 
I  delivered  in  the  Exchequer  Chamber,  I  endeavored  to  fix 
exactly  the  question  w^hich  *had  to  be  determined.  I  [776 
did  so  because  I  thought,  w^ith  deference,  that  it  had  been 
overlooked  in  the  judgments  given  in  the  Court  of  Queen's 
Bench.  I  venture  again  to  draw  attention  particularly  to 
the  same  point,  because  I  think  it  has  been  aisregarded  by 
some  of  the  judges  in  the  Exchequer  Chamber.  In  the 
Queen's  Bench,  Mellor,  J.,  says:  ''It  is  needless  to  con- 
sider now,  whether  if  the  defendant  Hollins  had.  expressly 
purchased  these  goods  for  Micholls,  Lucas  &  Co.,  he  would 
iiave  had  a  good  defence  to  this  action,  because  that  point 
did  not,  in  fact,  arise.  It  would  seem  that  these  goods  were 
bought  on  speculation,  &c.  Then,  the  defendant,  being 
alone  responsible  to  the  seller,  deals  with  the  goods  by  sell- 
ing them  tea  third  party."  Lush,  J.,  says:  "It  is  quite 
unnecessary  to  consider  what  the  defendant's  liability  would 
have  been  if  he  had  bought  for  a  principal,  because  it  is 
clear  that  he  bought  on  his  own  account  and  then  sold  the 
goods."  Hannen,  J.,  says :  "This  is  not  the  case  of  a  mere 
broker  dealing  with  the  goods  in  that  character.  For  if 
Bayley  had  had  the  title  in  him  to  sell  this  commodity,  the 
actual  property  in  the  goods  would  have  been  in  the  defen- 
dants." Each  of  the  judges  bases  his  decision  on  an  inter- 
Eretation  of  the  evidence  by  which  he  concludes  that  Hollins 
ought  as  a  principal  from  Bayley,  and  sold  as  a  principal 
to  Micholls  &  Cofi 

Martin,  B.,  in  the  Exchequer  Chamber,  interprets  the 
finding  of  the  jury  to  mean  "  that  cotton  brokers  deal  with 
•  cotton  in  the  same  manner  as  the  defendants  dealt  with 
this  cotton.  For  no  man,  he  says,  can  doubt  but  that  the 
defendants  bought  the  goods  as  principals  from  Bayley ; 
secondly,  that  thev  dealt  with  them  only  as  agents  to  their 
principal.  This  nnding  is  in  my  judgment  immaterial ; 
wliether  a  man  who  deals  wrongfully  with  my  goods  be  an 
agent  or  principal  seems  to  me  to  be  of  no  consequence." 
In  another  part,  he  says:  "In  one  sense  the  finding  was 
correct ;  I  have  no  doubt  the  defendants  throughout  meant 
to  act  as  brokers ;  but  in  another  sense  I  thi-nk  it  incorrect. 
I  think  the  facts  show  a  sale  by  Bayley  to  the  defendants, 
and  a  resale  by  them  to  Micholls  &  Co."  This  judgment 
either  relies  upon  that  last  interpretation  of  the  facts,  or 
upon  a  proposition  of  law,  that  every  agent  who  deals  with 
another  person's  propert}^  in  the  sense  of  having  it  in  his 


ENGLISH  AND  IRISH  APPEALS.  [L.  K. 

HoUinB  T.  Fowler. 

ossession  for  any  other  purpose  than  *holding  it  for 
owner,  is,  by  tlie  msre  met  of  so  doing,  liable  to  the 
aer  in  trover,  Cleasby,  B.,  founds  hia  judgment  on 
It  was  therefore  in  this  right,  as  the  persons  entitled 
ossesaioo  of  the  cotton  as  buyers  from  Bayley,  that 
ndants  obtained  possession  of  it  for  the  purpose  of 
ring  the  property  in  it  to  their  principals,  MichoUs 
md  this  dealing  with  the  projjerty  appears  to  be  a 
nversion  upon  all  the  authorities.  The  defendants 
<  brokers,  but  from  the  circumstances  attending  the 
;  they  became  themselves  interested  in  it."  This 
ot  seems  to  be  founded  on  the  view  that  the  defen- 
icame  principals  in  the  purchase  of  the  cotton  so  as 
LS  principals  from  Bayley  and  sell  as  principals  to 
s  &  Co.  It  is  because  ail  these  judgments  are  founded 
e  same  interpretation  of  the  evidence,  and  of  the 
I  of  the  jury,  that  I  venture,  as  I  have  said,  to  call 
,ar  attention  to  the  direction  of  Willes,  J.,  to  the 
1  of  the  jury,  and  to  the  form  of  the  leave  reserved, 
.n  be  best  understood  by  considering  the  course  of 
3  with  which  the  judge  and  jury  were  dealing. 
i  that  course  of  business  i 

pool  is  the  cotton  mart  for  Lancashire  and  York- 
A  Liverpool  cotton  broker  instructed  to  purchase 
;ontracts  in  Liverpool  for  the  purchase  of  cotton  by 
its  in  the  country  districts.  He  informs  his  country 
f  the  completion  of  the  contract  by  a  bought  note 
.ed  to  him  in  the  conntry.  The  cotton  is  at  the  time 
contract  usually  warehoused  in  iiiverpool.  If  the 
las  been  bought  by  sample,  or  accordmg  to  one  of 
arpool  known  enumerations  of  kind  or  quality,  the  ■ 
■  client  may  desire  to  exercise  an  opinion  on  the  cot-  ■ 
chased  for  him.  If  so,  iie  requests  the  broker  to 
"or  him  a  bulk  sample,  which  the  broker  does,  and 
is  it.  Again,  the  country  client  does  not  require 
ate  delivery  from  the  Liverpool  warehouse ;  but 
iter  he  does,  he  requests  his  broker  to  forward  the 
The  broker  then  obtains  or  signs  a  delivery  order, 
a  carter  receives  delivery  from  the  warehouse,  and 
Is  the  cotton  to  a  Liverpool  railway  station.  This  is 
merally  after  the  broker  has  had  many  transactions 
1  cotton  passing  through  *his  hands  for  other  clients, 
addition  to  the  more  regular  business  of  brokei'S, 
Liverpool  cotton  brokers  have  undertaken.  It  was 
:  to  test  the  legal  effect  of  this  new  course  of  busi- 
id  the  liability  of  the  brokers  who  carry  it  on,  in  the 
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case  of  the  immediate  seller,  through  them  of  the  cotton, 
being  fraudulent  or  unauthorized  to  sell  the  cotton,  but  such 
defect  being  unknown  to  the  broker,  that  Willes,  J.,  left 
two  questions  to  a  Liverpool  special  jury,  first,  whether  the 
thirteen  bales  were  bought  by  the  defendants  as  agents  in 
the  course  of  their  business  as  brokers ;  and,  secondly, 
whether  they  dealt  with  the  goods  only  as  agents  for  their 
principals.  When  a  q^uestion  in  the  form  of  either  of  these 
13  put  to  a  jury,  there  is,  of  course,  always  the  antithetical 

})ropo8ition,  perfectly  well  understood  by  the  jury,  and  the 
acts  material  to  which  are  discussed  by  the  judge  in  sum- 
ming up  the  evidence.  The  real  expansion,  then,  of  the 
questions,  as  applied  to  the  course  of  business  and  its  effect, 
was,  first,  did  the  defendants  make  the  contract  as  agents 
for  principals,  i.e.,  acting  merely  as  brokers  to  make  a  con- 
tract, or  did  they  buy  from  one  and  sell  to  the  other ;  and, 
secondly,  did  the  defendants  take  and  make  delivery  with 
reference  to  a  contract  between  two  parties,  that  is  to  say, 
with  a  view  to  bind  the  contract  to  specific  goods,  or  to  pass 
the  property  in  goods  from  one  party  to  the  other,  or  were 
they  simply  acting  as  agents  of  a  person  to  whom  goods 
were  assumed  already  to  belong,  to  forward  his  own  goods 
to  hun.  The  alternative  propositions  must  have  been  just 
as  much  before  the  jury  as  the  primary  ones,  expressly  re- 
ported to  the  court  by  the  judge.  That  this  was  the  mean- 
ing intended  by  the  judge  and  understood  by  the  jury  seems 
to  me  plain  ftom  the  t^rms  of  the  leave  reserved,  which  are 
that  the  verdifct  may  be  entered  for  the  plaintiffs,  if  the  de- 
fendants, having  acted  throughout  honestly,  in  the  ordinary 
course  of  business,  having  bought  and  paid  for  the  cotton 
onlv  as  agents  for  MichoUs,  Lucas  &  Co.,  and  having  dealt 
with  the  ^oods  only  as  agents  to  forward  them,  were  answer- 
able for  the  value  of  the  thirteen  bales  of  cotton  as  having 
converted  them  to  their  own  use.  I  venture  to  say  and  to 
press  upon  your  Lordships  that,  upon  such  a  reserved  leave, 
which  cannot  be  reserved  without  the  consent  of  both  par- 
ties to  the  suit  to  its  terms,  neither  the  Court  of  Queen's 
*Bench,  nor  the  judges  in  the  Exchequer  Chamber,  [779 
had  any  right  to  put  upon  the  questions,  answer,  or  evi- 
dence, any  other  interpretation  than  that  which  is  put  by 
the  leave  reserved,  and  I  venture  to  repeat  that,  otherwise, 
parties  will  not  consent  that  leave  shomd  be  reserved.  Yet 
every  one  of  the  judgments  to  which  I  have  referred  other- 
wise interprets  both  the  questions  and  the  evidence,  and 
resolves  that  the  evidence  proved  precisely  the  propositions 
which  the  jury  negatived,  and  is  inconsistent  witli  the  propo- 
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'hich  the  jury  affirmed.  And  far  from  agreeing 
learned  judges  who  thus  pronounce  the  verdict  to 
,ry  to  the  evidence,  I  humbly  agree  with  Willes,  J., 
satisfied  with  the  verdict,  that  in  truth  and  in  fact 
ict  was  right,  that  the  defendants  did  malte  the 
for  principals,  and  that  in  forwarding  the  cotton 
no  question  of  property  in  their  mind.  If  auy 
in  tuis  cotton  could  have  passed,  it  wonid  have 
y  the  contract,  and  not  by  the  subsequent  forward- 
8  iraposaible  to  my  mind  to  suppose  that  Willes,  J,, 
ve  reserved  a  question  of  law  for  the  opinion  of  the 
the  questions  left  by  him,  or  the  evidence,  could 
ffeted  as  they  have  been  in  those  judgments.  To 
the  judges  have  held,  is  either  tu  hold  that  the 
ive  answered  the  questions  wrongly,  or  tliat  the 
I  were  immaterial ;  m  one  case,  that  the  verdict  was 
he  evidence,  in  the  other  that  Willes,  J.,  notwith- 
the  answers,  ought  to  have  directed  the  verdict  to 
'd  for  the  plaintiffs,  and  therefore  was  guilty  of 
ion.  Yet  the  Court  of  Queen's  Bench  refused  to 
ule  as  for  misdirection,  or  as  for  a  verdict  against 
and  confined  the  discussion  to  w^hether  the  verdict 
'.  entered  for  the  plaintiffs  on  a  count  in  trover,  on 
nption,  as  I  submit,  that  the  interpretations  put 
questions  of  the  judge  and  the  answers  of  the  jury, 
ive,  are  correct.  I  submit,  therefore,  that  the  very 
m  of  this  case  is  that  the  defendants  made  the  con- 
gents  and  brokers  only,  and  that  they  did  not  buy 
8  principals,  and  that  in  obtaining  the  sampling 
I  sample,  and  in  obtaining  or  signing  the  delivery 
id  in  receiving  and  forwarding  the  cotton,  they 
far  as  knowledge  or'  recollection  and  intention 
nt,  merely  as  agents  for  "Micholls,  Lucas  &  Co.,  to 
for  them,  to  receive  for  them,  to  forward  to  them, 
turned  at  the  time  to  be  their  goods  without  any 
to  the  contract  by  which  the  goods  became  theirs, 
ition  of  law  is,  wnether  such  dealing  with  goods 
mere  agent  open  to  an  action  of  trover.  The  qnes- 
isiness,  and  it  is  &  most  important  one  for  Liver- 
whether  the  cotton  brokers  or  Liverpool  may  with 
I  long  as  they  do  no  more,  add  to  their  proper 
of  brokers  the  business  of  forwarding  cotton  to  the 
I  stations  for  their  clients.  If  they  may,  it  seems 
iddition  to  their  business  of  mere  brokers  innocent 
s  others,  and  convenient  for  them  and  their  clients, 
akers  may  not  safely  perform  this  small  function 
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of  forwarding  to  the  station,  another  agent  must  be  intro- 
duced by  the  country  principal  to  do  it,  to  the  great  incon- 
venience of  such  principal. 

The  real  question,  which  I  cannot  doubt  it  was  the  inten- 
tion of  Justice  Willes  to  have  discussed,  is,  whether  every 
actual  dealing  with  a  chattel  in  a  manner  inconsistent  with 
the  right  of  a  true  owner  gives  to  the  true  owner  a  right  of 
action  in  trover  against  every  person  so  dealing,  except  a 
common  carrier,  or  whether  the  dealing  with  the  chattel,  in 
order  to  support  against  him  who  has  dealt  with  it  an  ac- 
tion of  trover,  must  not  be  with  intention  to  interfere  with 
the  property  in  the  chattel.  I  believe  that  he  desired  to 
have  set  at  rest  the  divergence  of  opinion  on  this  point  be- 
tween Baron  Martin  and  the  other  Barons  in  the  case  of 
Burroughes  v.  Bayne  (').  In  that  case  Baron  Martin  says  ('): 
"But  the  word  'conversion,'  by  a  long  course  of  practice, 
has  acquired  a  technical  meaning.  It  means  detaining  goods 
so  as  to  deprive  the  person  entitled  to  the  possession  of  them 
of  his  dominion  over  them."  Farther  on  he  explains  what 
he  intends  by  this.  He  quotes  from  the  judgment  of  Alder- 
son,  B.,  in  FovZdes  v.  Willoughby {^\  thus:  "Any  aspor- 
tation of  a  chattel  for  the  use  of  the  defendant  or  a  third 
person  amounts  to  a  conversion,  for  this  simple  reason,  that 
It  is  an  act  inconsistent  with  the  general  right  of  dominion 
which  the  owner  of  the  chattel  has  in  it,  who  is  entitled 
to  the  use  of  it  at  all  times  and  in  all  places.  When, 
*therefore,  a  man  takes  that  chattel,  either  for  the  use  [781 
of  himself  or  another,  it  is  a  conversion."  "I,"  says  Mar- 
tin, B.,  ''entirely  accede  to  this  view  of  the  law,  which  is 
simple  and  of  easy  application."  It  is  obvious  that  Martin, 
B.,  took  a  very  large  view  of  the  term  *'  conversion."  And 
that  the  question  of  the  right  interpretation  of  the  term  is 
very  important,  for  upon  it  may  depend  whether  a  defen- 
dant is  to  be  held  liable  in  trover  for  the  full  value  of  the 
chattel  in  dispute  or  in  trespass  for  perhaps  only  nominal 
damages.  In  the  same  case  of  Burroughes  v.  Bayne  (*), 
Channell,  B.,  says :  "I  desire  it  to  be  understood  that  I  do 
not  mean  to  state,  .or  suggest,  that  every  detention  is  a  con- 
version, I  guard  myseii  against  any  such  supposition. 
Every  asportation  is  not  a  conversion,  and  therefore  it  seems 
to  me  that  every  detention  cannot  be  a  conversion.  If  it 
were,  the  mere  removal  of  a  chattel,  independently  of  any 
claim  over  it  in  favor  of  the  party  himself,  or  any  one  else 
whatever,  would  be  a  conversion.     The  asportation  of  a 
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For  the  use  of  the  deCendant  or  third  person  amouots 
version,  and  for  this  reason,  whatever  act  is  done  in- 
nt  with  the  dominion  of  the  owner  of  a  chattel    at 

3  and  places  over  that  chattel  is  a  conversion.  On 
ir  hand  the  simple  asportation  of  a  chattel,  without 
mtion  of  having  farther  use  of  it,  though  it  may  be 
ent  foundation  for  an  action  of  trespass,  is  not  suffi- 
I  establish  a  conversion."  Bramwell,  B.,  says  {') : 
;ainly  is  not  every  detention  of  goods,  although  there 
;ht  to  detain  them,  that  is  a  conversion,  in  my  jndg- 
all  events."  Again:  "The  result  is,  you  must  in 
i  look  to  see  not  whether  there  has  been  what  may 
d  a  withholding  of  the  property,  bnt  a  withholding  oj 
ih  a  way  as  that  it  may  be  said  to  be  a  conversion  to 

own  use."  Again:  "If  I  am  to  be  considered  as 
wrongfully  detained  them,  though  you  went  away 
t  for  them  the  next  morning,  your  damages  are  a 
;.  Instead  of  which,  by  the  use  of  the  word  '  con- 
'  the  defendant  is  made  liable  for  the  value  of  the 
table,  which  he  cannot  recover  from  any  one  else, 
re,  on  consideration  of  all  the  facts,  had  I  been  one 
t  the  jury,  I  should  *have  found  that  there  was  not 
■tion  of  dominion  inconsistent  with  the  title  of  the 
',"  &»;-  In  the  judgment  in  the  Exchequer  Chamber, 
B.,  repeated  the  same  view  of  a  conversion  which  he 
ted  in  BuTTougkes  v.  Bayne  {') :  "  But  as  regards 
>n  of  trover,"  lie  says,  "I  think  it  is  well  settled  that 
imption  and  exercise  of  dominion — and  asportation 
:ercise  of  dominion — over  a  chattel,  inconsistent  with 
i  and  general  dominion  which  the  true  owner  has  in 
sr  it,  is  a  conversion,  and  that  it  is  immaterial  whether 
done  be  for  the  use  of  the  defendant  himself  or  of  a 
erson."  Now  the  greater  part  of  the  propositions 
unoiated  by  Martin,  B.,  are  identical  with  the  prop- 
,  of  the  other  judges.  AH,  I  think,  agree  that  the 
tion  and  exercise  of  dominion  over  a  chattel,  incon- 
with  the  title  of  the  true  owner,  is  a  conversion.  AH 
igree  that  the  detaining  goods  so  as  to  deprive  the 
entitled  to  the  possession  of  them  of  his  dominion 
em  is  a  conversion,  if  by  the  word  "dominion"  in 
proposition  is  intended  "title  as  owner."  The  es- 
iifference  between  the  view  of  Baron  Martin  and  the 
adges  I  have  mentioned  is  in  the  sense  in  which  this 
dominion"  is  used  by  him  and  them.  When  Baron 
speaks  of  interfering  with  the  dominion  of  the  true 
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owner,  he  means  interfering  with  the  mere  possession  or 
right  of  possession  of  the  owner.  The  other  judges  mean  an 
interference  or  dealing  with,  or  doing  some  act  in  negation 
of,  the  title  as  owner  of  the  true  owner.  Baron  Martin  holds 
that  every  asportation  or  detention  which  cannot  be  justified, 
i.e.,  which  is  not  done  for  the  true  owner,  is  a  conversion. 
Baron  Channell  and  Baron  Bramwell  hold  that  a  mere 
ample  asportation  or  detention  is  not  of  itself  a  conversion, 
but  only  when  either  is  done  in  a  manner  or  with  an  inten- 
tion inconsistent  with  the  proprietary  title,  as  owner,  of  the 
true  owner.  If  the  findings  oi  the  jury  in  the  present  case 
are  to  be  treated  as  I  have  suggested  they  should  be  treated, 
then  the  question  in  this  case  is,  what  is  the  proper  defini- 
tion of  the  term  '* conversion"  in  a  case  in  which  an  aspor- 
tation of  the  chattel  is  relied  on  as  the  conversion.  If  the 
first  finding  is  to  be  treated  as  a  *binding  decision  that  [783 
the  defendants  in  making  the  contract  acted  only  as  bro- 
kers, so  that  they  did  not  themselves  bay  the  cotton  as  buy- 
ers, and  so  that  they  did  not  sell  it  as  sellers,  then  what 
they  thus  did  is  clearly,  I  think,  no  conversion.  The  rea- 
sons for  this  I  gave  in  my  judgment  below.  If  the  second 
finding  is  treated  as  a  decision  that  the  asportation  was  a 
mere  simple  asportation,  made  without  intention  of  or  rela- 
tion to  interference  with  any  one's  title,  then  such  asporta- 
tion is  no  conversion  unless  the  definition  of  Martin,  B.,  is 
preferred  to  that  of  Barons  Bramwell  and  Channell.  It  can- 
not fail  to  be  observed  that  the  definition  of  Martin,  B., 
includes  the  cases  of  a  carrier,  wharfinger,  warehouseman, 
and  packer,  even  when  there  is  no  demand  and  refusal ;  and 
that  in  order  to  meet  the  difficulty,  he,  in  his  judgment  in 
the  Exchequer  Chamber,  declares  that  the  case  of  a  carrier 
is  to  be  excepted,  because  he  is  bound  by  law  to  receive  and 
carry  the  goods  of  every  one  who  brings  goods  to  him ;  and 
that  the  case  of  a  packer  is  not  properly  an  exception,  and 
that  the  case  of  Oreenway  v.  Fisher  (*)  is  wrongly  decided. 
I  endeavored  in  the  Exchequer  Chamber  to  explain  all  the 
cases  which  are  called  exceptional,  by  showing  that  the 
definition  of  a  conversion  laid  down  by  Bramwell  and  Chan- 
nell, BB.,  is  the  correct  definition,  and  that  if  so,  the  cases 
referred  to  are  properly  decided,  not  because  they  are  ex- 
ceptions to,  but  oecause  they  are  outside  the  rule.  I  cannot 
^ist  much  farther  upon  this  point  than  I  endeavored  to  do 
in  that  judgment,  to  which  I  beg  to  refer.  In  addition,  how- 
ever, I  mav  say  that  in  SimTnons  v.  Lilly  stone  (")  Parke,  B., 
ays:    ''Here  the  defendant  never  intended  to  take  to  him- 

0)  1  C.  k  P..  190.  («)  8  Ex.,  437. 
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property  in  the  timber,"  and,  "We  are  all  of 
hat  there  was  no  sufficient  evidence  of  a  conversion, 
to  constitute  a  conversion  there  must  be  an  inten- 
le  defendant  to  take  to  himaelf  the  property  in  the 
■  to  deprive  the  plaintiff  of  it."  If  the  last  phrase 
ded,  it  clearly  means  "or  to  deprive  the  plaintiff  of 
arty  in  the  goods."  In  Chitty  on  Pleading  (')  it  is 
rhere  may  be  a  conversion,  1st,  by  wrongfully  tak- 
sonal  chattel ;  2dly,  by  some  other  illegal  assump- 
n  of  ownership,  or  by  illegally  *using  or  misusing 
<r  3dly,  by  a  wrongful  detention.  Looking  to  the 
ogy  of  the  second  branch,  which  speaks  of  "some 
lumption  of  ownership,"  it  is  obvious  that  the  tak- 
e  fii-st  bmnch  is  a  taking  as  in  right  of  ownership  in 
idant,  or  in  some  one  other  than  the  plaintiff.  In 
ig  the  second  branch,  the  learned  author  says :  "  So 
gtul  assumption  of  the  property  in  goods  may  be 
sion  of  itself,  or  the  wrongful  assumption  of  a  right 
ling  of  them."  And  under  the  latter,  he  gives  as 
1  a  wrongful  user  of  the  goods,  i.e.,  I  apprehend,  a 
:  the  defendant  or  some  one  other  than  the  plaintiff 
i  owner,  and  a  misuser  by  the  defendant,  as  by 

bulk,  or  consuming,  or  transforming,  which  are 
of  the  exercise  of  acts  as  of  ownership.  It  seems 
;  to  me  that  a  claim  or  exercise  of  ownership  is 
)ut  in  the  mind  of  the  author  as  the  reason  of  his 
g  the  cases  as  examples  of  "actual  conversion." 
1  he  proceeds  to  the  third  head,  and  saya  :  "A  de- 
d  refusal  are  necessary  in  all  cases  where  the  defen- 
%me  in  the  ftrst  instance  lawfully  possessed  of  the 
id  the  plaintiff  is  not  prepared  to  prove  some  dis- 
tual  conversion.'"     That  is  to  say,  as  it  seems  to 

in  order  to  prove  a  conversion,  you  must  give  evi- 
ther  of  "an  actual  conversion,"  which  consists  in 
idant  taking  or  using  the  goods  with  the  intent  to 
an  act  of  ownership  on  his  own  behalf,  or  of  some 
r  than  the  plaintiff,  or  of  a  conversion  by  reason  of 

on  demand.  I  conclude,  therefore,  as  before,  that 
idant  cannot  be  properly  made  liable  in  trover  on 
part  of  the  leave  reserved  in  this  case,  because  he 
ng  only  as  a  broker,  to  make  a  contract  between 
rties,  and  none  with  himaelf ;  nor  on  the  second  part 
ave  reserved,  because  the  court  was  bound  to  treat 
rtation,  which  was  relied  on  as  an  actual  conversion, 
pie  asportation  made  without  intent  to  interfere  in 

(I)  Vol.  i.,  tit  Trover,  p.  172,  ed.  1844. 
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any  manner  with  the  title  of  or  ownership  in  the  cotton.  I 
cannot  agree  with  the  view  which  seems  to  me  to  be  ex- 
pressed by  Martin,  B.,  in  Burroughes  v.  Bayne  ('),  that  the 
action  of  trover  is  equivalent  to  an  action  of  trespass,  and 
was  invented  in  order  to  replace  the  action  of  detinue,  avoid- 
ing only  *the  right  of  the  defendant  to  wage  his  law.  [785 
I  believe  that  it  was  invented  in  order  to  provide  a  remedy 
in  damages,  where  there  has  been  a  trespass,  and  more  than 
trespass  to  goods,  namely,  acts  done  with  the  intention  of 
transferring  or  interfering  with  the  title  to  or  ownership  of 
them,  or  which  are  done  as  acts  of  ownership  of  them,  or 
where  without  an  original  trespass  there  have  been  acts 
done  with  the  intention  of  transferring  or  interfering  with 
the  title  to  or  ownership  of  them,  or  which  have  been  done 
as  acts  of  ownership  of  them.  I  am  still  of  opinion  that 
a  possession  or  detention  which  is  a  mere  custody  or  mere 
asportation  made  without  reference  to  the  question  of  the 

Eropertj  in  chattels  is  not  a  conversion.  I  answer  your 
oraships'  question  by  saying  that  in  my  opinion  the  judg- 
ments in  the  Court  of  Queen's  Bench  and  Exchequer  Cham- 
ber ought  to  be  reversed,  and  that  judgment  in  the  action 
OQght  to  be  entered  for  the  defendants. 

Mr.  Baron  Cleasby  :  The  question  proposed  by  your 
Lordships  to  the  judges  in  this  case  was,  whether  under  the 
circumstances  stated  in  the  joint  case  on  appeal,  the  respon- 
dents were  entitled  to  have  a  verdict  entered  for  them  for 
the  value  of  the  thirteen  bales  of  cotton  mentioned  in  the 
declaration. 

It  will  be  convenient  to  describe  the  parties  as  plaintiffs 
and  defendants  in  the  original  action,  and  as  there  is  no 
doubt  that  the  cotton  was  the  property  of  the  plaintiffs,  the 
question  arises  whether  the  defendants  so  dealt  with  the 
property  of  the  plaintiffs  as  to  be  guilty  of  a  conversion, 
and  80  responsible  for  the  value. 

The  answer  to  this  question  depends,  in  my  view  of  the 
case,  upon  the  effect  of  the  acts  done  by  the  defendants. 

It  appears  that  a  firm,  H.  K.  Bay  ley  &  Co.,  had  obtained 
possession  of  the  cotton  in  question  by  means  of  a  fraud, 
and  offered  it  for  sale. 

The  effect  of  the  statement  in  paragraph  8  is,  that  the  de- 
fendants became  themselves  the  purchasers  of  the  thirteen 
bales  at  11  J,  along  with  twenty-five  other  bales  at  11  J.  The 
language  of  the  memorandum  is  unambiguous:  "We  sell 
you  thirteen  bales  11  J,  26  bales  11  J." 

*The  real  nature  of  the  transaction  appears  to  have  [786 

0)  6  H.  «k  N.,  296. 
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:    It  was,  it  seems,  not  aDcommon  for  the  defeo- 

0  were  cotton  brokers,  to  buy  cotton  themselves, 
pectation  of  being  able  to  find  some  customer  to 
[  their  hands.  And  the  object  of  this  mode  of 
obvaoas.  The  defendants  by  themselves  contract- 
',  secured  the  sale  of  the  cotton,  whereas  if  they 
ought,  some  other  broker  might  have  sU-pped  in 

1  day  and  negotiated  the  sale  and  earned  the  com- 

ar  that  after  making  the  contract  the  defendants 
TG  sold  to  any  customer  that  presented  himself, 
y  could  not  nave  done  if  they  had  bought  for 
i  Co.  It  follows  from  this  that  Micholls  &  Co.  were 
Y  proper  sense  of  the  term,  their  principals  at  the 
e  parchase,  though  they  were  expected  to  be  so, 
ibvious  that  if  the  defeadaiitB  had  made  a  contract 
)  for  any  other  peraon  they  would  have  made  and 
jontract  note  as  buying  for  principals  (who  need 
larily  be  named),  and  have  caarged  Bayley  &  Co. 
■age  or  commission  in  the  usual  manner.  But  in- 
oing  this,  and  so  making  a  contract  for  Bayley  & 
make  an  absolute  contract  of  purchase  with  them, 
[lat  Mr,  Hollins  said  he  would  send  in  the  name  of 
pal  during  the  day  could  not  prevent  this  from 
ibsolute  contract  of  purchase.  Indeed  it  was  not 
in  the  argument  that  it  did  so.  As  it  was  not  in- 
it  the  defendants  should  buy  the  cottons  and  sell 
profit,  but  should  act  as  brokers,  Messrs.  Bayley 
ed  to  know  the  name  of  the  purchaser. 
ton  is  described  as  bought  that  day  for  Francis 
Co.  (the  defendants), 

thus  become  the  purchasers  of  the  cotton,  the  de- 
t  once  caused  samples  to  be  taken  from  it,  for  the 
if  course,  of  disposing  of  it. 
iling  with  the  cotton  itself  by  a  person  claiming 
e  to  be  the  owner,  is  doing  an  act  inconsistent 
;itle  of  the  real  owner,  and  a  question  might  oer- 
raised  whether  the  real  owner  would  not  be  en- 
i  either  to  make  it  the  foundation  *of  a  claim  for 
jr,  if  he  thought  proper,  treat  it  as  such  an  inter- 
with  his  property  upon  a  claim  of  right  as  to 
a  conversion.  But  it  is  unnecessary  to  consider 
ise  the  defendants,  having  sampled  the  cotton, 
.  sell  it  to  the  person  who  they  expected  would 
I  they  then  deliver  it.  So  that  in  the  present  case 
lants  both  buy  and  sell  the  cotton,  and  they  are 
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themselves  interested  in  the  contract  of  purchase,  and  of 
course  interested  in  the  contract  of  sale,  and  they  inter- 
meddle with  the  cotton  itself  by  sampling  it  when  pur- 
chased and  by  delivering  it  when  sold. 

If  this  was  the  ordinary  case  of  a  broker  merely  acting  as 
middle  man  and  making  the  contract  between  two  principals 
and  having  himself  no  interest  in  either  contract,  then  the 
mere  making  the  contract  would  not,  I  conceive,  involve  any 
responsibility  to  third  parties.  And  how  far  the  intermed- 
dling with  the  goods  themselves  by  delivering  them  would 
do  so  admits  of  question,  and  was  the  subject  of  much  argu- 
ment at  the  bar,  and  might  depend  upon  the  extent  to  which 
the  broker  in  each  cJise  could  be  regarded  as  having  an  in- 
dependent possession  of  the  goods,  and  delivering  them  for 
the  purpose  of  passing  the  property.  For  example,  an  auc- 
tioneer delivers  possession  for  the  purpose  of  passing  the 

roperty,  and  it  would  not  be  disputed  that  he  would  be 
iable,  as  ui)on  a  conversion,  to  the  real  owner.  But  accord- 
ing to  my  view  of  the  present  case  no  such  question  of  diffi- 
culty arises,  because  tne  defendants  took  upon  themselves 
the  character  of  purchasers  for  the  profitable  carrving  on  of 
their  business  as  brokers,  and  having  thus  bought  the  cot- 
ton, they  afterwards,  equally  for  their  own  profit,  dispose 
of  it  by  sale  and  delivery,  and  receive  the  purchase-money. 

This  appears  to  be  a  correct  view  of  tne  facts,  and  if  it 
be  so  there  is  a  clear  conversion,  and  it  is  unnecessary  to 
trouble  your  Lordships  by  a  reference  to  any  of  the  numer- 
ous authorities  as  to  what  acts  done  by  persons  acting  as 
agents  only,  and  without  themselves  having  an  interest, 
may  be  treated  as  conversions. 

There  is  a  possible  state  of  facts  in  which  the  question 
would  have  been  raised  more  favorably  for  the  defendants. 
The  defendants  *were  undoubtedly,  as  I  submit,  the  [788 
purchasers  in  the  first  instance,  but  after  the  sale  by  them 
to  MichoUs  &  Co.  there  might  have  been  as  between  Bay  ley 
and  the  defendants  what  is  called  a  novation,  or  substitution 
of  a  contract  of  sale  between  Bayley  &  Co.  and  Micholls  & 
Co.  for  the  contract  between  Bayley  &  Co.  and  the  defen- 
dants. In  that  case  it  might  have  been  said  that  the  con- 
tract of  purchase  made  by  the  defendants  was  at  an  end, 
and  the  delivery  of  the  goods  was  under  a  new  contract  be- 
tween Bayley  &  Co.  and  Micholls  &  Co.  in  which  the  defen- 
dants were  only  acting  in  the  ordinary  character  of  brokers, 
and  so  the  question  would  arise  which  was  so  much  argued. 
But  the  facts  of  the  present  case  negative  any  such  novation 
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jn  of  the  original  purchase  betweea  Bayley  and 

nta. 

^ara  distinctly;   for  after  the  delivery  order  is 

defendants  to  Bayley,  in  which,  in  compliance 

romise,  they  gave  the  name  of  their  principals, 

Do.,  Bayley  sent  in  the  invoice,  and  in  it  the  de- 

id  not  Micliolla  &  Co.,  are  made  the  debtors. 

f  being  Messrs. 

[oUins  &  Co.— Bought  of  H.  K.  Bayley  &  Co." 

3  find  Bayley,  with  knowledge  of  the  names  of 
Its'  principals,  insisting  npon  the  liability  of  the 
ivho  contracted  with  them. 
OW8  agrees  with  this,  for  the  cotton  is  afterwards 
'  Bayley  &  Co.  to  a  carman  employed  by  the  de- 
nd  with  whom  they  contract  upon  terma  not 
ch  those  charged  to  their  cuatomera),  and  the 
is  conaiatently  closed  by  the  defendanta  (not 
Co.)  paying  Bayley  fqr  the  cotton  and  then  re- 
price with  tne  addition  of  their  commission  from 
Jo. 

;  with  the  facts  as  found  in  the  case  on  appeal, 
done  80  in  a  manner  inconsistent  with  what 
en  to  have  been  the  opinion  of  the  jury,  because 
aghout  considered  the  defendants  as  acting  in 
r  of  brokers  and  agents,  but  the  manner  of  car- 
ir-business  made  tnera  personally  interested  in 
;  made  by  them,  and  so  personally  responsible 

i. 

Y  had  found  (contrary  to  the  fact)  that  the  de- 
lta *were  acting  as  brokera  of  Bayley  &  Co.  in 
on,  a  real  difficulty  would  have  been  introduced 
isistency.  But  they  have  not  done  so,  and  have 
isaction  to  speak  for  itself,  "We  sell  you  thir- 
llj."  The  defendants,  therefore,  not  being 
the  sellers,  and  only  having  expectant  princi- 
e  buyers  and  acquire  an  interest  at  the  time, 
asons  above  given,  I  answer  the  question  put  hy 
lips  in  the  affirmative,  by  saying  that  in  my 
plaintiffs  were  entitled  to  have  a  verdict  entered 
tiie  value  of  the  thirteen  bales  of  cotton  men- 
!  declaration. 

CE  Gkove:  The  difliculty  in  this  case  arist's 
iding  of  the  jury;  if  that  finding  imports  tliat 
its  acted  as  agents  or  brokers  in  the  sense  tbat 
lere  negotiators  lietween  seller  and  purchaser, 
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or,  to  use  the  expression  ol  the  Lord  Chief  Baron,  were 
mere  conduit  pipes,  I  should  consider  myself  concluded  by 
the  finding,  although  I  should  think  it  against  the  weight 
of  evidence.  But  on  such  a  view  it  appears  to  me  that  on 
the  finding  there  would  be  nothing  to  reserve,  for  it  could 
hardly  be  contended,  and  has  not  been  contended,  that  if 
the  defendants  acted  with  the  consent  of  MichoUs  &  Co.  to 
be  the  purchasers,  and  of  the  sellers  to  accept  them  as 
purchasers  and  to  transfer  to  them  (the  defendants  being 
Known  to  both  parties  at  the  time  of  the  contracts  to  be 
mere  intermediates),  that  they  would  be  liable.  Therefore 
as  the  learned  jud^e  considered  that  there  was  a  point  of 
law  worthy  of  consideration,  the  finding  may  be  tafcen  in  a 
sense  not  inconsistent  with  the  evidence,  but  as  one  which 
is  not  conclusive  of  the  case  and  which  leaves  the  point  of 
law  undecided. 

Now  it  may  be  well  that  the  jury  meant,  or  upon  this 
finding  they  may  not  unreasonably  be  taken  to  have  meant, 
that  the  defendants  never  bought  intending  to  hold  or  to 
make  a  profit,  but  with  a  view  to  pass  the  goods  over  to 
Micholls  &  Co.,  or  if  they  did  not  accept  them,  to  some 
other  customer,  and  that  therefore  in  *one  sense  they  [790 
acted  as  agents  to  principals,  only  intending  to  pocket  their 
commission  as  brokers,  and  never  thinking  of  retainingthe 
goods  or  dealing  with  them  as  buyers  and  sellers.  This 
would  leave  the  question  untouched,  whether  they  did  not 
exercise  a  volition  with  respect  to  the  dominion  over  the 
goods,  and  whether,  although  they  intended  to  act  and  did 
act  in  one  respect  as  brokers,  not  making  a  profit  by  resale, 
but  only  getting  broker's  commission,  they  did  not  intend 
to  act  and  did  not  act  in  relation  to  the  sellers  in  a  character 
beyond  mere  intermediates  and  not  as  mere  conduit  pipes. 

Suppose  for  instance  Micholls  &  Co.  had  declined  the 
purchase,  the  defendants  would  have  looked  for  another 
purchaser,  and  if  they  found  him  would  have  sent  their 
cart  to  him,  and  if  they  had  found  none  in  time,  can  it  be 
contended  that  they  would  not  have  been  liable,  or  as  Baron 
Martin  puts  it,  ''could  not  Bayley  had  he  been  the  true 
owner  have  maintained  an  action  against  them  for  the  price." 
Is,  then,  their  position  different  with  regard  to  the  sellers  or 
the  owners  of  the  goods  because  the  goods  happened  to  suit 
Micholls  &  Co.  ?  Did  not  the  defendants,  whether  as  agents 
OP  principals,  intermeddle  with  goods  which  were  not  their 
own,  and  exercise  a  dominion  over  them  inconsistent  with 
the  right  of  the  true  owner  1 

I  am  of  opinion  that  they  did,  and  that  they  do  not  come 
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exceptioDS  or  qualificationa  wbicli  hare  been  re- 
n  cases  such  as  those  of  a  carritjr ;  the  exception 
er  in  such  cases  could  only,  in  my  judgment, 
n  be  is  a  mere  negotiator  or  intermediate  between 

contracting  parties,  and  not  when  he  buys  with- 
rity  from  another  to  bny,  and  merely  on  the  ex- 
)f  finding  a  purchaser,  I  therefore  answer  your 
question  in  the  affirmative. 

iON  Ampiilett  :  In  this  case  I  have  had  an  op- 
of  perusing  the  opinion  of  my  Brother  Brett, 
ing  with  it  aa  I  do,  I  venture  respectfully  to  think 
1  Best  consult  the  convenience  of  your  Ixjrdships 
veiling  over  the  same  ground.  I  will,  therefore, 
yself  with  saying,  in  answer  to  your  Lordships' 
estion,  that  for  the  reasons  put  forward  by  niy 
rett  and  by  the  Lord  Chief  Baron  in  hia  judgment 
chequer  Chamber,  I  think  that  the  respondents 
mtitled  to  have  a  verdict  entered  for  thera  for  the 
tie  thirteen  bales  of  cotton  in  question, 

1875.  Lord  Chelmsford  {') :  My  Lords,  the 
ipon  this  appeal  is,  whether  the  defendants  are 
rover  for  the  conversion  of  thirteen  bales  of  cot- 
"operty  of  the  plaintiffs.  From  the  difference  of 
lich  has  existed  among  the  judges,  the  Court  of 
r  Chamber  being  equally  divided,  and  two  of  the 
d  judges,  of  whose  attendance  your  Lordships 
;he  benefit,  having  differed  with  the  majority,  the 
nay  be  regarded  as  one  of  some  difficulty,  as  it 
3  one  of  genera!  importance. 
ntlffs  are  merchants  at  Liverpool.  In  1869  they 
their  brokers  to  sell  the  thirteen  bales  of  cotton 
1.     A  pereon  named  Bayley,  a  cotton  broker  in 

offered  to  purchase  the  cotton.  The  plaintiffs' 
rused  to  sell  unless  the  name  of  a  responsible  per- 
pven  as  purchaser.  They  were  therefore  told  by 
it  he  was  buying  as  broker  for  Thomas  Seddon,  of 
Jayley  had  no  authority  from  Seddon  to  buy  for 

brokers  being  ignorant  of  this  want  of  authority, 
ieli  the  cotton  to  Seddon,  and  on  the  18th  of  De- 
69,  sent  to  the  plaintiffs  a  sold  note  with  Seddon' s 
luyer,  and  to  Bayley  a  bought  note  of  the  pur- 
im  for  Seddon,  On  the  same  day  Bayley  sent  to 
iffs'  brokers  a  sampling  and  delivery  order  for 
,les  of  cotton  bouglit  by  nim  for  Seddon.    Bayley 

offered  to  sell  the  cotton  to  the  defendants  Pran- 

(')  Ills  Lordship  hnd  p^e^ulelI  nt  the  hearing. 
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CIS  HoUins  &  Co.,  who  are  cotton  brokers  at  Liverpool. 
They  agreed  to  purchase  the  thirteen  bales  at  ll^d.  per  lb., 
and  to  send  in  the  name  of  their  principal  in  the  course  of 
the  day.  The  defendants  afterwards  applied  to  Bayley  for 
an  order  to  allow  thera  to  sample  the  cotton  by  the  follow- 
ing note:  "Liverpool,  23d  December,  1869.  Messrs.  P.  K. 
Baylev  &Co.,  Please  allow  the  bearer  to  sample  *thir-  [792 
teen  bales  of  cotton  ex  Minnesota  at  lljd.  per  pound 
bought  this  day  for  Prancis  Hbllins  &  Co." 

It  is  stated  in  the  joint  case  upon  appeal  that  the  defen- 
dants have  a  large  number  of  customers,  and  frequently, 
and  without  any  definite  instructions,  buy  cotton,  believing 
it  will  suit  them  ;  but  if  it  should  happen  that  a  customer 
for  whom  they  intended  to  buj  the  cotton  will  not  take  it; 
they  trust  to  be  able  to  place  it  with  some  other  customer. 

The  defendants  on  the  morning  of  the  23d  of  December 
had  received  a  message  from  Micnolls  &  Co.,  cotton  spin- 
ners at  Stockport,  for  whom  the  defendants  were  in  the 
habit  of  purchasing  cotton,  stating  that  one  of  the  part- 
ners was  coming  over  to  Liverpool  that  day  to  purchase 
cotton  through  the  defendants.  This  was  the  only  commu- 
nication which  the  defendants  had  with  MichoUs,  Lucas  & 
Co.  this  day  as  to  buying  for  them  any  cotton.  But,  at  the 
time  they  agreed  to  purchase,  the  defendants  intended  the 
cotton  for  Micholls,  Lucas  &  Co. 

About  half  an  hour  after  the  defendants  had  agreed  with 
Bayley,  Mr.  Micholls  came  to  their  office,  and  after  seeing 
samples  of  cotton,  and  satisfying  himself  as  to  the  quality 
and -price,  agreed  to  take  it.  Later  in  the  day  the  defen- 
dants sent  to  Bavlev  a  delivery  order,  which  stated  that  the 
cotton  was  bought  for  Micholls,  Lucas  &  Co.  This  was  the 
first  intimation  Bayley  received  of  Micholls,  Lucas  &  Co. 
being  interested  in  'the  purchase  of  the  cotton.  He  sent  to 
the  appellants  (whether  before  or  after  the  introduction  of 
the  names  of  Micholls,  Lucas  &  Co.  into  the  transaction 
does  not  appear)  an  invoice,  in  these  terms:  "Liverpool, 
Dec.  23d,  1869.  Messrs.  Prancis  Hollins  &  Co.  bought  from 
H.  K.  Bayley  &  Co.  thirteen  bales  of  cotton  ex  Minnesota, 
atllj<i.  perlb.,  &c." 

The  delivery  order  received  by  the  defendants  was  taken 
to  the  warehouse  of  Bayley  by  one  of  their  clerks,  and  the 
thirteen  bales  of  cotton  were  received  by  the  defendants, 
and  conveyed  to  the  railway  station,  and  forwarded  to  Mi- 
cholls, Lucas  &  Co.  at  Stockport.  The  invoice  price  of  the 
cotton  was  paid  by  the  defendants  to  Bayley,  and  the 
amount,  t(»getlier  with  a  cliarge  for  their  commission,  was 
14  Eng.  Rkp.  22 
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by  MichoUa,  Lacas  &  Co.  to  tlie  defendants, 
^The  plaintiffs  havina  applied  to  Seddon  for  payment 
!  cotton,  discovered  the  fraudulent  raiare  presentation 
rley  that  he  had  bought  as  Seddon's  broker,  by  which 
ained  possession  of  it.  And  learning  that  Bayley 
lid  the  cotton  to  the  defendants,  the  plaintiffs  called 
hem  for  payment,  and  upon  the  defendant' s  refusal 
,  the  present  action  was  brought, 
the  trial,  the  above  fasts  being  proved,  Mr.  Justice 
1  left  to  the  jury  two  questions :  Ist,  Whether  the 
in  bales  of  cotton  in  question  were  bought  by  the  de- 
its  as  agents  in  the  course  of  their  business  as  brok- 
nd,  2dly,  Whether  they  dealt  with  the  goods  only  as 
to  their  principals?  The  Jury  having  answered  both 
3ns  in  the  affirmative,  the  learned  judge  directed  the 
t  to  be  entered  for  the  defendants,  reserving  leave  to 
lintiffs  to  move  to  enter  the  verdict  for  them  for  the 
if  the  cotton, 

plaintiffs  accordingly  moved  the  Court  of  Queen's 
for  a  rule  toshowcause  why  the  verdict  entered  for  the 
lants  should  not  be  setaside  on  the  grounds,  firet,  that 
rdict  was  against  the  weight  of  evidence;  secondly, 
sdirection  ;  and,  thirdly,  upon  the  leave  reserved  to 
he  verdict  for  them.  The  court  granted  the  rule  on 
ird  ground,  but  refused  it  on  the  other  two. 
n  the  argument  of  the  rule,  the  judges  were  unani- 
y  of  opinion  that  the  rule  to  enter  the  verdict  for  the 
ffs  ouglit  to  be  made  absolute,  on  the  ground  tliat 
tfendants  in  effect  bought  as  principals,  and  v^a\i 
seen  liable  to  Bayley  as  vendees,  and  having  dealt 
he  cotton  as  if  the  property  was  in  them,  by  assign- 
to  Micholls,  Lucas  &  Co.,  they  were  liable  to  the 
Sb  for  a  conversion  on  its  turning  out  that  no  prop- 
id  passed  from  the  plaintiffs  to  Bayley.  Upon  the 
1  to  the  Exchequer  Chamber  that  court  (as  I  have 
y  mentioned)  wwe  equally  divided,  and  in  this  state 
igs  the  appeal  is  brought  to  your  Lordships'  Honsi;. 
onsideriug  the  case  it  is  necessary,  in  the  ftrst  place, 
jrmine  wbat  is  the  exact  effect  of  the  finding  by  tlie 
vhicli  some  of  the  judges  thought  wag  binding  uffon 
o  regard  the  defendants  as  acting  in  tlie  transaction 
'  as  broker?,  in  the  ordinary  mode  of  dealing  by  per- 
sons in  that  chamcter.  Now  there  *wa3  evidence  at 
al  (as  already  stated  from  the  c:ise  upon  appeal)  that 
unusual  mode  of  business  with  the  defendants  was 
chase  cotton  upon  tlie  chance  of  its  suiting  some  of 
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their  numerous  customers ;  and  therefore  the  finding  of  the 
jury,  that  the  cotton  in  question  was  bought  by  the  defen- 
dants as  agents,  in  the  course  of  their  business  as  brokers, 
does  not  necessarily  mean  that  they  bought,  according  to 
the  ordinary  dealings  of  brokers,  for  principals,  but  merely 
that  they  bought  in  their  character  of  brokers,  involving  in 
it  the  proved  course  of  their  business,  in  which  they  were 
accustomed  to  buy  as  brokers  for  the  purpose  not  of  retain- 
ing the  goods  for  themselves,  but  of  keeping  them  only  till 
they  could  find  a  purchaser  for  them. 

At  the  time  when  the  defendants  purchased  the  cotton 
from  Bayley  they  had  no  principals,  and  therefore  if 
Michols,  Lucas  &  Uo.  had  not  afterwards  intervened,  the  ap- 
pellants alone  must  have  been  liable  ;  but  if  once  the  lia- 
bility attached,  which  liability  would  have  been  to  the  true 
owners  of  the  cotton  and  not  to  the  fraudulent  vendor,  the 
defendants  could  only  have  been  discharged  by  the  accept- 
ance by  the  owners  of  MichoUs,  Lucas  &  Co.  as  purchasers, 
which  it  is  unnecessary  to  add  never  took  place.  The  de- 
fendants at  the  time  of  the  sale  to  them  were  in  the  position 
of  agents  with  an  undisclosed  principal.  Bayley  knew 
they  were  agents,  because  they  promised  to  send  in  the 
name  of  their  principal  in  the  course  of  the  day ;  but  if  the 
defendants  had  been  sued  before  they  had  named  a  prin- 
cipal they  would  have  had  no  defence. 

The  question  upon  the  facts  is  whether  the  defendants 
were  guilty  of  a  conversion.  There  can  be  no  doubt  that 
the  property  and  legal  right  of  possession  of  the  cotton  re- 
mained in  the  plaintiffs  ;  and  Bayley,  who  had  fraudulently 
obtained  possession  of  it,  could  not  give  a  title  to  any  one 
to  whom  he  transferred  the  possession,  however  ignorant 
the  transferee  might  be  of  the  means  by  which  Bayley  ac- 
quired it.  A  great  deal  of  argument  was  directed  to  the 
question,  What  amounts  in  law  to  a  conversion  ?  I  agree 
with  what  was  said  by  Mr.  Justice  Brett  in  the  Court  of 
Exchequer  Chamber  in  this  case :  "  That  in  all  cases  where 
we  have  to  apply  legal  principles  to  facts  there  are  found 
many  cases  aoout  Which  there  can  be  no  doubt,  some  being 
clear  for  the  *plaintiff  and  some  clear  for  the  defen-  [795 
dant;  and  that  the  difficulties  arise  in  doubtful  cases  on 
the  border  line  between  the  two."     But  to  my  mind  the 

E reposition  which  fits  this  case  is,  that  any  person  who, 
owever  innocently,  obtains  possession  of  the  goods  of  a 
l)erson  who  has  been  fraudulently  deprived  of  them, 
and  disposes  of  them,  whether  for  his  own  benefit  or  that 
of  any  other  i)erson,  is  guilty  of  a  conversion. 
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judges  of  the  Court  of  Queen's  Bench  in  their  judg- 
in  tlii3  case  thought  that  it  was  not  distingtiiBhable  ui 
ale  from  ITardman  <£  Others  v.  Booth  (').  In  that  case 
aintiSs  were  worsted  raanufactarers  near  Manchester. 
'  the  partners,  being  in  London,  called  at  the  place  of 
88  of  a  firm  of  Ganaell  &  Co.  for  orders.  At  tliat  time 
m,  which  had  been  long  established  and  was  well 
I,  consisted  only  of  Thoraaa  GandeU,  whose  son  Ed- 
jandell  was  his  clerk  and  managed  tlie  business.  Oo 
ing  for  Messrs,  G-andell  one  of  the  workmen  directed 
aintiff  to  the  counting-house,  where  he  saw  Bdward 
U,  who  led  him  to  believe  he  was  one  of  the  firm  of 
11  &  Co.,  and  under  that  belief  the  plaintiff  sent  goods 
place  of  business  of  Qandell  &  Co.,  and  invoiced  them 
rard  GandeU  &  Co.  Edward  GandeU,  who  unknown 
plaintiffs,  carried  on  business  with  one  Todd,  pledged 
ods  with  the  defendant  Booth  for  advances  bona  fide 
to  Edward  GandeU  and  Todd,  and  the  defendant  ai- 
ds sold  the  goods  under  a  power  of  sale.  It  was  held 
i  Court  of  Exchequer  that  the  defendant  was  liable 
onversion  on  the  ground  that  there  was  no  contract 
J,  inasmuch  as  the  plainLiffa  believed  that  they  were 
cting  with  GandeU  &  Co.  and  not  with  Edward  Gan- 
srsonally,  and  GandeU  &  Co.  never  authorized  Edward 
11  to  contract  for  tliem,  consequently  no  property 

I  by  the  sale,  and  the  defendant,  though  ignorant  of 

II  and  Todd's  want  of  title  to  the  goods,  was  liable 
Fer  for  the  amount  realized  by  the  sale.  I  agree  with 
mit  of  Queen's  Bench  thai  IlardTnaa  v.Booih{')  is 
be  distinguished  from  the  present  case. 

ly  also  advert  to  the  case  of  Stephens  (assignees  of 
iT  and  others)  v.  ElwaU  ('),  mentioned  by  Mr.  Jus- 
tice Blackburn,  in  *hiH  opiniou  delivered  to  your 
lips  in  this  case.  There  the  bankrupts,  after  their 
jptcy,  sold  goods  to  Deane,  to  be  paid  for  by  bills  on 
cote,  for  whom  Deane  bought  the  goods.  Heathcote 
I  America,  and  the  defendant  ElwaU  was  his  clerk, 
inducted  the  business  of  his  house  in  London.  Deane 
led  the  defendant  of  the  purchase,  and  the  goods 
afterwards  delivered  to  him,  he  sent  them  to  Amenca 
ithcote.  This  was  held  to  be  a  conversion  by  the  de- 
it.  Lord  EUenborough  said  :  "The  clerk  acted  under 
avoidable  ignorance,  and  for  his  master's  benefit, 
he  sent  the  goods  to  his  master,  but  nevertheless  his 
lay  amount  to  a  conversion  ;  for  a  person  is  guilty  of 
H.  A  C,  803.  (')  4  M.  A  .«.,  asp. 
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a  conversion  who  intermeddles  with  my  property  and  dis- 
poses of  it,  and  it  is  no  answer  that  he  acted  under  the  au- 
thority of  another,  who  had  himself  no  authority  to  dispose 
of  it."  This  case  was  decided  sixty  years  ago,  and  I  do 
not  find  that  the  authority  of  it  has  ever  been  disputed. 

I  think  that  the  judgments  of  the  Court  of  Qu(^en's 
Bench  and  of  the  Exchequer  Chamber  are  right,  and  ought 
to  be  affirmed. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  in  this 
case,  having  had  the  advantage  of  reading  beforehand  the 
opinion  of  my  noble  and  learned  friend  who  has  moved  the 
judgment  of  your  Lordships,  and  agreeing  entirely  with 
that  opinion,  1  do  not  delay  your  Lordships  by  any  refer- 
ence to  the  facts  of  the  case. 

It  is  quite  clear  that  in  law  the  defendants,  at  the  time 
when  they  purchased  the  thirteen  bales  of  cotton,  on  the 
23d  of  December,  1869,  had  no  principals,  and  must  them- 
selves have  been  liable  on  the  contract ;  and,  although  we 
must  take  it  on  the  finding  of  the  jurj  that  the  cotton  was 
bought  by  the  defendants  as  agents  m  the  course  of  their 
business  as  brokers,  that  is  explained  by  the  statement  that 
they  were  in  the  habit  of  making  purchases  of  cotton  with- 
out any  definite  instructions,  but  believing  that  the  cotton 
would  suit  certain  purchasers,  and  trusting  to  them  to  take 
it  off  their  hands.  There  is  no  doilbt  that  it  was  according 
to  this  course  of  their  business  as  brokers  that  the  cotton  in 
question  was  purchased,  and  that  the  defendants  bought  it 
*intending  to  request  Mich  oils  &  Co.  to  adopt  the  con-  [797 
tract ;  but  until  an  agreement  was  made  between  Micnolls 
&  Co.  and  the  defendants  that  the  former  would  take  the 
cotton,  the  defendants  were  the  masters  of  it ;  they  might, 
on  the  one  hand,  have  done  with  the  cotton  what  they 
pleased,  and,  on  the  other  hand,  if  MichoUs  &  Co.  refused 
to  take  the  cotton,  the  defendants  alone  would  have  been 
liable  on  the  contract. 

In  this  state  of  circumstances,  I  agree  with  what  is  said 
by  Mr.  Justice  Grove,  that  the  jurors  appear  to  have  meant 
tuat  the  appellants  never  bought  intending  to  hold  or  to 
make  a  profit,  but  with  a  view  to  pass  the  goods  over  to 
Micholls  &  Co.,  or,  if  Micholls  &  Co.  did  not  accept  theih, 
to  some  other  customer,  and  that  therefore  in  one  sense  thej 
acted  as  agents  to  principals,  only  intending  to  receive  their 
commission  as  brokers,  and  never  thinking  of  retaining  the 

5 cods  or  dealing  with  them  as  buyers  and  sellers.     But,  as 
Injustice  Grove  continues,  "this  would  leave  the  ques- 
tion untouched,  whether  they  did  not  exercise  a  volition 
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3ct  to  the  dominion  over  the  goods,  and  whether, 
they  intended  to  act,  and  did  act,  in  one  respect 
s,  not  inakinf^  a  profit  by  resale,  but  only  getting 
ommission,  they  did  not  intend  to  act  and  did  not 
ition  to  the  sellers,  in  a  character  beyond  mere  in- 
es.  and  not  aa  mere  conduit  pipes."  In  my  opinion 
LCt,  in  relation  to  the  sellers,  in  a  character  beyond 
lere  agents;  they  exercised  a  volition  in  favor  of 
&  Co.,  the  result  of  which  was  that  they  trans- 
dominion  over  and  property  in  the  goods  to  Mi- 
order  that  Micholls  might  dispose  of  them  as 
;  and  tliis,  as  I  think,  within  all  the  authorities, 
to  a  conversion, 
ore  agree  with  the  motion  of  my  noble  and  learned 

ATiiEnLET  :  My  Lords,  I  also  agree  in  tlie  opinion 
aeen  expressed  by  my  noble  and  learned  fnenda, 
e  nothing  to  add  to  wnat  has  been  already  said. 
3  to  be  admitted  bv  everybody,  without  dispute, 
latever,  tliat  the  title  of  the  plaintiff  to  the  goods 
m  had  not,  in  itself,  been  displaced.  The  real 
comes  only  to  be,  whether  or  not  there  hae  been  a 
conversion  of  those  goods  by  what  took  place— 
hether  the  defendants  in  the  action,  or  Micbolls, 
introdnced  in  the  manner  described  by  my  noble 
led  friend  (Lord  Chelmsford),  are  responsible, 
defendants  bought  the  goods  with  the  intention  of 
igents  for  any  person  wlio  might  be  willing  to  take 
,1  have  no  doubt ;  and  I  apprehend  that  we  must 
1  the  whole  of  the  evidence  m  this  case  and  the 

the  jury  to  ascertain  the  point  I  have  stated,  and 
;  alone.  It  is  plain  from  that  evidence  that  at  the 
lurchase  was  made  by  the  defendants  from  Bayley, 
10  definite  instructions  from  any  one,  although  they 
)ared  to  act  upon  the  instructions  of  any  client 
)  goods  might  suit ;  and  they  found  that  Mr.  Mi- 
1  a  pei-son  whom  they  would  suit.  The  purchase 
)ds  by  Messrs.  Micholls  not  having  taken  place  at 
3r  previous  to  the  time,  when  the  arrangement  for 
ise  was  made  and  completed  by  Bay  ley,  it  appears 

we  can  only  look  upon  the  purchase  of  the  goods 

been  made  by  HoUina  and  Bayley,  and  with  the 
no  doubt,  of  passing  on  that  right  to  any  one  wlio 
willing  to  accept  the  goods  from  them  upon  the 
ev  had  made,  tftey  being  at  the  same  time  m  sucli 

tiiat  they  would  have  been  answerable  as  upon  n 
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bona  fide  sale  by  him,  and  would  have  had  the  goods  as 
their  own  property  until  such  time  as  they  were  taken  off 
their  hands  by  a' purchaser. 

Lord  O'Hagan  :  The  result  of  your  Lordships'  considera- 
tion of  this  case  will,  I  fear,  inflict  hardship  upon  the  de- 
fendants. They  are  innocent  of  any  actual  wrongdoing, 
but  those  with  whom  they  are  in  conflict  are  as  innocent  as 
they,  and  we  can  only  regard  the  liability  attached  to  them 
by  the  law,  without  being  affected  in  our  judgment  bv  its 
unpleasant  consequences.  They  appear  to  me  to  have  been 
guilty  of  a  conversion  in  dealing  with  the  plaintiff's  prop- 
erty, *and  disposing  of  it  to  other  persons,  without  [799 
any  right  or  authority  to  do  so.  Confessedly,  that  prop- 
erty never  passed  from  the  plaintiffs.  Bay  ley's  fraud 
vitiated  the  sale  to  him,  and  he  could  not  convey  to  the  de- 
fendants what  in  no  way  belonged  to  himself.  They  paid 
for  it,  and  sampled  it,  and  then  disposed  of  it  to  Mr.  Mi- 
choUs,  whom  tney  reasonably  expected  to  make  the  pur- 
chase, but  who  had  not  made  it,  and  was  not  bound  to 
make  it,  when  the  void  sale  was  effected  with  Bayley,  and 
the  defendants  got  possession  of  the  plaintiffs'  cotton. 
They  had  it  conveyed  to  the  railway  station  and  forwarded 
to  the  purchaser  in  Stockport,  who  paid  for  it  and  made 
yarn  of  it.  It  seems  to  me  that  this  jstate  of  facts  entitles 
the  plaintiffs  to  recover  in  an  action  of  trover,  which  rests 
on  a  right  of  property,  wrongfully  interfered  with,  at  the 
peril  of  the  person  interfering  with  it,  and  whether  the  inter- 
lerence  be  for  his  own  use  or  that  of  anybody  else. 

If  the  case  had  been  that  of  a  mere  broker  purchasing  for 
his  principal,  it  would  have  been,  in  my  mind,  much  more 
difficult ;  for  I  do  not  think  it  plain,  with  Mr.  Baron  Mar- 
tin, that  it  is  of  no  consequence  to  a  right  decision  whether 
the  defendants  acted  in  the  transaction  as  principals  or  agents. 
In  my  view  of  the  finding  of  the  jury,  which  that  learned 
judge  held  immaterial,  it  is  not  necessary  to  determine  as 
to  the  correctness  or  incorrectness  of  his  opinion  in  that  re- 
spect. But  for  that  finding,  tlie  facts  in  evidence  appear  to 
nie  plainly  sufficient  to  remove  all  difficulty  on  the  score  of 
agency.  The  defendants  were  brokers,  and  as  such  had  the 
habit  of  making  purchases,  on  the  expectation  that  clients 
would  take  the  goods  from  them ;  but  in  the  particular 
matter  with  which  we  have  to  de^^l,  they  purchased  for 
themselves,  in  their  own  names  and  on  their  own  responsi- 
bility. They  had  no  principal  at  the  time  of  the  purchase. 
Mr.  Micholls  did  not  examine  the  cotton  and  make  his  bar- 
gain until  some  time  after  it  had  been  completed,  and  the 
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invoice  was  headed  *'  Messrs.  Francis  HoUins  &  Co.  Bought 
from  H.  K.  Bay  ley  &  Co."  On  this  state  of  facts,  I  agree 
with  the  learned  judges  of  the  Court  of  Queen's  Bench, 
that  "this  is  not  the  case  of  a  mere  broker  dealing  with 
goods  only  in  that  character,"  that,  although  they  were 
actually  brokers  and  intended  to  make  profit  m  that  char- 
800]  acter,  the  defendants  bought  *''as  their  own  prin- 
cipals," and  that  the  dealing  with  MichoUs  &  Co-  was  in 
fact  a  resale,  in  which  they  acted  on  the  assumption  that 
tlie  property  had  been  transferred  to  themselves  by  Bayley, 
and  conveyed  it  to  a  new  purchaser  in  derogation  and  de- 
ntal of  the  plaintiffs'  right.  So  considered,  the  case  appears 
to  me  to  be  concluded  by  the  authority  to  which  my  noble 
and  learned  friends  have  sufficiently  referred,  viz.,  Sardjnan 
and  Others  v.  Booth  {'). 

The  real  difficulty  which  embarrasses  decision  has  arisen 
on  the  findings  of  the  jury  and  the  form  of  the  reservation 
by  which,  properly  understood,  we  are  bound  to  abide.  And 
unquestionably,  although  that  view  does  not  appear  to  have 
been  pressed  in  the  Court  of  Queen's  Bench,  I  nave  felt  the 
force  of  the  objection  founded  on  the  findings ;  and  I  have 
doubted  whether  some  of  the  judges  in  the  Exchequer  Cham- 
ber were  not  right  in  holding  themselves  coerced  oy  the  ver- 
dict to  differ  from  the  learned  judges  of  the  Queen's  Bench, 
with  whose  conclusion  they  would  otherwise  have  concurred. 

But,  on  consideration,  I  do  not  deem  the  difficulty  insur- 
mountable, as  I  think  the  findings,  in  one  aspect,  quite 
reconcilable  with  what  seems  to  me  the  true  inference  from 
the  facts.  We  must  take  it,  as  the  jury  found,  that  the  de- 
fendants acted  as  brokers  or  agents  in  their  purchase  from 
Bayley  ;  but,  as  has  been  observed  already,  the  case  shows 
that  the  defendants  frequently  purchased,  not  intending  to 
sell  for  profit  on  their  own  account,  but  taking  their  chance 
of  finding  customers  who  would  adopt  the  bargain,  and 
being  content  to  accept. commission  as  the  only  advantage 
resulting  to  themselves.  In  this  sense,  and  according  to 
this  usage,  they  might  properly,  though  perhaps  not  in  per- 
fectly unexceptionable  language,  be  said  to  have  acted  as 
brokers  in  the  dealings  before  us  ;  but  they  were  not  merely 
brokers,  negotiating  ''only  as  such,"  and  representing  in 
the  ordinary  way  principals,  disclosed  or  undisclosed,  for 
tliey  had  no  principals,  and  had  other  relations  to  the  goods 
with  which  tney  meddled,  and  quite  other  interests  than 
they  would  have  had,  if  they  had  been  simple  negotiators  or 
*'mt;diums  of  communication  between  buyer  and  seller," 

0)  1  H.  <b  C,  803. 
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according  to  the  description  of  the  Lord  Chief  Baron.  They 
do  not  *seem  to  me  to  have  been  rightly  likened  to  [801 
the  carrier  or  the  packer,  who  is  merely  such  a  medium ; 
and  the  jury  may  nave  been  warranted  in  holding  that  their 
dealings  were,  in  one  sense,  conducted  by  them  as  brokers, 
according  to  their  peculiar  course  of  business,  and  with  a 
view  to  commission  and  not  to  sale,  although,  in  another 
sense,  they  had  not  the  purely  representative  and  interme- 
diary character,  without  regard  to  personal  results  or  med- 
dling with  other  men's  property,  which  might  have  relieved 
them  from  the  operation  of  the  stringent  doctrines  of  tro- 
ver and  conversion. 

I  think,  therefore,  that  the  appeal  should  be  dismissed ; 
and  that  the  judgments  of  the  Queen's  Bench  and  Exchequer 
Chamber  should  be  affirmed. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed. 

Lords*  Journals^  6th  July,  1875. 

Attomeyes  for  the  plaintiflE  in  error :  Chester ^  Urquhart^ 
Btishby  &  Mayhew. 
Attorney  for  the  defendant  in  error :   W.  W.  Wynne. 

On  this  point  of  acting  as  brokers,  or  in  the  double  and 
inconsisteut  character  of  brokers  and  principals,  see  the 
next  case.         

See  8  Eng.  Rep.,  254,  note;  10  Eng.  Rep.,  87,  note. 


[Law  Reports,  7  Honae  of  Lords,  802.] 
July  2,  8,  1874:  May  7;  July  6,  1875. 

*Charle8  J.  Robinson,  Appellant ;  and  Robert  [802 
Mollett,  H.  Bull  and  K.  H.  Unsworth,  Respon- 
dents (*). 

PrineyMd  and  Agent — Broker — Custom  of  a  pardcidar  Market. 

A  custom  ia  a  particular  market  that  a  broker  who  has  purchased,  and  is  pur- 
ebamng.  eoods  of  a  particular  kind  in  his  own  name,  may  take  portions  of  those 
goods  aod  supply  them  to  principals  who  have  employed  him  in  his  character  of 
broker  to  buy  such  goods  for  them,  is  one  of  a  peculiar  nature,  and  cannot  be  sup- 
ported ae  against  a  principal  not  proved  to  have  been  acquainted  with  it  when  he 
gtve  his  order. 

Qfifertt  whether  it  applies  at  all  except  as  between  brokers  in  that  particular 
market 

The  mere  fact  of  employing  a  broker  to  execute  a  commission  as  a  broker,  in  a 
Bttrket  where  such  a  usage  prevails,  will  not  make  the  principal  liable  under  it. 

Q)  Reversing  1  Eng.  Rep.,  385. 

14  Eng.  Rep.  23 
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le  that  ■  omee  which  rpatly  changes  thu  chnractcr  of  the  bruker  and  tlie 
tho  dealiQZ  la  one  which  cannot  be  aupportod — a(fprored  of, 

isrohant  in  Liverpool,  cavo  ordera  to  a  tallow  broker  In  London  to  hny 

uantities  of  tallow  for  him.  The  broker  did  not  buy  the  specified  qiuatities 
person,  though  he  aent  bought  not«s  in  the  uauol  funa.  "  Booicht  of  A.  on 

>UDt."  but,  both  before  and  after  the  order,  he  bought  from  varions  pereoiM. 

■a  name,  larger  qiiantities  of  tallow,  proposiiig  to  allot  to  K.  the  quantities 

oaired  to  belwught.     On  B.'b  refnaal  to  accept,  the  brotcp  sold  the  taJlow, 

eht  an  action  for  the  diH'crencca : 

hat.  though  the  evidcnea  showed  such  a  mode  of  dealing  to  be  the  osage  in 

on  tallow  market,  the  action  was  not  maintainable  agunst  a  principal  who 

ppear  to  hove  bad  knowledge  of  its  eiiBtence. 

i  was  an  appeal  against  a  judgment  given  in  the  Court 
imon  Pleas  for  the  plaintiffs  (now  the  reapondents) 
136  stated,  which  indgment,  through  an  equal  division 
lion  among  the  judges  in  the  Exchequer  Chamber, 
ood  affirmed. 

inson  was  a  merchant  at  Liverpool ;  MoUett,  Bnll  & 
)rth  wpre  tallow  brokers  in  London.     On  the  2d  of 

1869,  Unsworth  was  in  Liverpool  and  saw  Robinson, 
len  gave  him  an  order  to  purchase  for  him  (Robinson) 
3  of  tallow  at  46s.  6rf.  On  the  29th  of  April  Robinson 
p  from  Liverpool  an  order  to  Mollett  &  Co.  to  pur- 
chase for  him  20()  tons  of  tallow  "(lOO  tons  for  nim- 
X)  tons  for  a  friend),  to  book  the  whole  to  him,  and 
ke  the  purchase  (not  at  a  specified  price,  but)  on  the 
terms.'  The  two  orders  were  for  the  June  delivery, 
iett  &  Co,  had  before  bought,  and  did  afterwards  buy, 
■arious  persons  considemble  quantities  of  tallow,  none 
cally  for  Robinson,  but  proposed  to  supply  the  whole 
18,  at  the  June  delivery,  out  of  their  various  purchases, 
ir  bought  notes,  sent  immediately  after  each  of  Rob- 
3  orders  had  been  given,  Mollett  &  Co.  said,  "We 
his  day  bought  for  your  account,"  and  signed  these 
with  the  addition  of  the  words,  "Mollett,  Bull  &  Una- 
sworn  brokers,"  The  price  of  tallow  fell  in  the 
t  between  the  dates  of  the  orders  and  the  time  for  the 
lelivery.  When  that  time  arrived,  Mollett  &  Co,  ten- 
250  tons  of  tallow,  but  Robiaeon  refused  to  accept  the 

so  tendered.  Mollett  &  Co.  sold  the  tallow,  and  then 
it  assumpsit  to  recover  the  difference,  which  amounted 
2,  insisting  that  they  were  entitled  to  do  so  in  virtue 
sstablished  uaagtj  oi  the  Loudon  tallow  mai'ket, 
first  count  of  the  delaration  alleged  that  the  defen- 
mployed  the  plaintiffs  as  his  agents  and  brokers  to 
ise  the  tallow,  and  undertook  to  accept  and  pay  for 
low  according  to  the  contract,  and  would  indemnify 
lintiffs  against  liability  or  loss  they  might  sustain  by 
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having  made  the  contract  for  the  defendant ;  that  the  plain- 
tiffs did  in  pursuance  of  the  said  employment,  and  upon 
the  terms  thereof,  purchase  the  tallow.  Averment  of  per- 
formance of  all  the  conditions.  Breach,  that  the  defendant 
refused  to  accept,  whereby  plaintiffs  sustained  damage  by 
reason  of  the  price  of  tallow  having  fallen,  &c.,  and  defen- 
dant refused  to  indemnify  the  plaintiffs. 

The  second  count  alleged  an  agreement  between  the  plain- 
tiffs and  the  defendant,  that  the  plaintiffs  should  sell  to 
him,  and  that  he  should  buy  and  accept  from  them^  the 
tallow,  &c.,  and  stated  the  sale  by  the  plaintiffs  to  the  de- 
fendant, and  the  refusal'  to  accept ;  and  then  there  were  a 
count  for  goods  bargained  and  sold  and  the  money  counts. 

The  defendant  traversed  all  the  allegations  in  the  first 
and  second  counts,  and  then  pleaded  exoneration,  and  dis- 
chaj^,  never  indebted,  payment  and  set-off.     Issue  thereon. 

*The  cause  was  tried  before  Lord  Chief  Justice  [804 
Bovill  at  the  London  sittings  after  Michaelmas^  1869,  when 
it  appeared  that  the  plaintiffs  and  defendant  had  had  sev- 
eral aealings  together  on  former  occasions  ;  that  the  course 
which  the  plaintiffs  had  pursued  on  this  occasion  (though 
the  defendant  was  not  shown  to  have  known  the  factV  was 
that  which  they  had  ordinarily  pursued  in  their  dealings ; 
that  in  these  cases  the  principals^  names  were  not  disclosed 
on  either  side ;  and  that  by  these  notes  the  plaintiffs  became 
bound  personally  to  the  sellers  for  the  fulfilment  of  the 
contracts. 

The  14th  paragraph  of  the  case  stated  that  "settlements 
of  transactions  in  tallow  are  usually  made  in  London  in  the 
months  of  April,  May  and  June  respectively,  and  on  the 
May  settlement  Messrs.  Simpson  &  Co.,  persons  from  whom 
the  plaintiffs  had  bought  some  of  the  tallow  intended  to  be 
supplied  to  the  defendant,  failed,  and  were  unable  to  meet 
their  engagements.  Thereupon  the  plaintiffs  and  Simpson 
&  Co.  having  many  transactions  together  outstanding  in 
respect  of  the  sale  and  purchase  of  tallow,  balanced  and 
settled  an  account  thereof,  wherein  the  quantity  of  tallow 
sold  was  set  off  against  the  quantity  of  taUow  purchased  by 
the  plaintiffs  on  account  of  Simpson  &  Co.,  wliereby  it  ap- 
peared that  the  plaintiffs  had  sold  between  100  and  200  tons 
more  than  they  had  purchased  on  that  account." 

The  defendant  admitted  that  the  tallow  tendered  was  in 
accordance  with  the  contracts. 

The  29th  paragraph  of  the  case  was  in  these  terms :  "At 
the  trial  it  was  proved  that  there  exists  an  established  custom 
in  the  London  tallow  trade  for  brokers,  when  they  receive  an 
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from  a  principal  for  the' purchase  of  tallow,  to  make 
tract  or  contracts  in  their  own  names  without  dlsclos- 
leir  principals,  and  also  to  make  audi  contracts  either 
le  specific  quantity  of  tallow  so  ordered,  or  to  include 
order  with  others  they  may  have  received  in  a  contract 
IB  entire  quantity,  or  in  any  quantities  at  their  conven- 
at  the  same  time  exchanging  bou";ht  and  sold  notes 
the  selling  brokers  aa  above  deacrioed  in  the  present 
and  passing  to  their  principals  a  bought  note  lor  the 
tic  quantity  ordered  by  them,  as  before  described  in 
ase,  and  that  when  a  broker  so  purchases  in  his  own 
name  *he  is  personally  bound  by  the  contract,  and  that 
i  usual  settling-days  the  brokers  balance  between  them- 
)  the  purchases  and  sales  so  made,  and  make  or  receive 
;ries  to  or  from  their  principals,  as  the  case  may  be, 
their  principals  refuse  to  accept  or  deliver,  then  to  sell 
y  against  tliem,  as  the  case  may  be,  and  charge  them 
the  Toss,  if  any,  or  if  delivery  is  not  required  on  either 
then  any  difference  wliich  may  arise  from  a  rise  or 
1  the  market  is  paid  by  the  one  to  the  other.  This 
m  does  not  exist  at  Liverpool,  and  was  unknown  to 
efendant.  The  whole  of  tlie  transactions  and  dealings 
3  present  case  were  carried  out  in  accordance  with  this 
m." 

'■erdict  was  taken  for  the  plaintiffs  for  £362,  subject  to 
reserved  to  enter  a  nonsuit.  The  case  was  afterwards 
id,  and  the  judges  differed  in  opinioin.  Lord  Chief 
ce  Bovill  and  Mr.  Justice  Montague  Smith  being  of 
on  that  the  plaintiffs  were  entitled  to  have  the  verdict 
ed  for  them,  and  Mr,  Justice  Willes  and  Mr.  Justice 
ng  being  of  opinion  that  a  nonsuit  ought  to  be  en- 
(').  On  appeal,  the  judges  in  the  Exchequer  Chamber 
also  equally  divided  in  opinion  ('),  and  so  the  judg- 
of  the  court  below  stood  affirmed.  This  appeal  was 
brought. 

}  judges  were  summoned,  and  Mr,  Justice  Blackburn, 
tustice  Mellor,  Mr.  Justice  Brett,  Mr.  Baron  Cleaaby, 
Fustice  Grove  and  Mr.  Baron  Amphlett  attended. 
.  Cohen,  Q.C.  (Mr.  C.  P.  Butt,  Q.C.,  and  Mr.  H.  Da- 
n  were  with  him^,  for  the  appellant  Robinson :  It  is 
dmitted  that  Robinson,  a  mercliant  of  Liverpool,  who 
tntirely  ignorant  of  the  supposed  usage  in  the  tallow 
et  of  Loudon,  would  be  bound  by  that  usage,  even 
fas  one  of  a  restiicted  kind ;  but  here  the  usage  set  up 

iw  Rep.,  0  C 
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is  something  more — it  affects  not  merely  the  mode  in  which 
the  contract  is  to  be  earned  into  effect  and  the  mere  "inci- 
dents of  that  contract" — an  expression  pointedly  used  in 
many  of  the  decided  cases — but  *it  pretends  to  [806 
change  the  whole  nature  and  substance  of  the  contract  itself. 
Robinson  employed  MoUett  &  Co.  as  his  brokers  ;  thev  ac- 
cepted the  employment  as  brokers;  they  described  tnem- 
selves  in  the  bought  notes  as  having  bought  for  and  "on 
account"  of  Robinson,  and  as  being  \" sworn  brokers"  of 
the  city  of  London ;  but  in  this  action  they  affected  to  treat 
themselves  as  principals  in  the  transactions,  and  to  claim 
payment  of  dtnerences  as  if  they  had  been  the  owners  of  the 
tallow,  and  had  sold  it  to  him. 

Their  bought  notbs  represented  them  as  having  bought  of 
other  persons  "for  your  account";  in  fact  they  had  not 
done  so  on  account  of  the  defendant,  and  no  third  person 
was  liable  to  the  defendant  on  any  supposed  contract.  The 
plaintiffs  had  acted  in  this  way,  on  the  ground  of  a  sup- 
posed custom  or  usage  of  the  tallow  trade  in  London,  of 
which  Robinson  was  ignorant,  and  which  absolutely  changed 
the  relations  of  the  parties  and  the  nature  of  their  dealings. 
A  broker  is  a  person  invested  with  certain  known  rights  and 
privileges ;  but  he  is  also  subject  to  certain  restrictions  in 
the  penormance  of  his  duties.  One  of  those  duties  is  to  do 
the  best  for  his  principal.  Convert  him  into  a  principal, 
which  this  supposed  usage  in  the  tallow  market  proposed 
to  do,  and  he  then  assumes  a  different  character,  and  ne  be- 
comes no  longer  the  agent  of  his  principal,  doing  the  best 
for  that  principal — using  his  skill  and  experience  for  the 

Erofit  of  that  principal— but  a  rival  in  trade,  doin§  the  best 
e  can  for  himself.  Story  says  (*)  that  "k  broker  is  a  mere 
n^otiator  between  other  parties."  No  matter,  therefore, 
whether  such  a  us^e  had  or  had  not  found  its  way  into  the 
tallow  market  of  London ;  it  was  one  which  was  opposed 
to  all  principles  of  law  and  could  not  be  sustained.  And 
all  the  cases  which  had  been  decided  on  this  matter,  and 
might  i)erhaps  be  cited  on  the  other  side,  only  amounted 
to  this,  that  a  person  dealing  in  a  particular  market,  where 
there  were  particular  settled  usages,  would  have  his  deal- 
ings affect^  by  those  usages  where  such  usages  related 
omy  to  the  mode  of  executing  the  contract,  the  allowance 
of  certain  discounts,  the  payment  within  certain  times,  or 
matters  of  that  sort;  but  there  were  no  cases  whatever 
which  warranted  the  claim  to  change  the  relation  *be-  [807 
tween  broker  and  principal,  and  in  that  way  to  change  the 

(M  Agency,  §  28. 
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;iire  of  the  contract  itself.  The  power  to  make  snch 
9  would  not  only  affect  the  relations  of  a^ent  and 
il,  but  throw  into  confusion  the  rights  and  liabilities 
e  parties  who  had  dealt  with  them:  WiggleswortJi 
son{');  Brown  V.  B}/me{');  Orissellv.  BrisUmei^); 
ry  V.  jialei"). 

enjamin^  Q.C,  and  Mr.  Wafkin  Williams.,  Q.C.,  for 
ndants  in  error :  There  can  be  no  doubt  of  the  use- 
as  well  as  validity  of  usages  introduced  into  par- 
:rades  by  men  who  are  engaged  in  those  trades,  and 

usages  are  not  contrary  to  the  principles  of  law 
rts  will  recognize  them.  The  usage  here  set  up  is 
trary  to  any  principles  of  law,  and  it  is  one  which 
its  and  experience  of  persons  engaged  in  the  tallow 
.ve  adopted  as  beneficial.  Here  the  defendant  gave 
il  order  in  the  first  instance,  to  one  of  the  plaintiffs ; 
r  was  to  be  executed  in  the  London  tallOw  market ; 
herefore,  to  be  executed  subject  to  the  usages  of  that 
In  the  second  instance  he  himself  sent  up  the 
>  London,  In  neither  case  did  he  impose  any  re- 
s  or  make  any  special  reservations  in  his  own  favor. 

orders  to  be  executed  in  a  particular  market,  and 
irefore,  bonnd  by  its  established  usages.  In  the 
3  he  named  the  price,  465.  Qd.\  in  tlie  other  he  stip- 
mly  for  the  "best  terms."  He  did  nothing  more. 
Be  the  plaintiffs  could  not  exceed  the  48*.  6d.,  and 
and  to  buy  as  low  as  they  could  on  the  otiier  order ; 
re  done  so,  for  their  bought  note  stated  a  sum  be- 

46*.  Sd.,  namely,  435.  3d.  They  literally  complied 
1  orders  they  had  received.  If  the  contracts  tnem- 
id  specified  "according  to  the  usages  of  the  London 
"  those  usages  could  not  have  been  more  effectually 
;ed  than  they  were  here.  If  the  defendant  knew 
lages  he  was  bound  by  them ;    if  he  did  not  know 

he  must  be  treated  as  content  to.  submit  to  those 
light  exist  in  the  market  where  he  chose  to  deal, 
nd  he- had  no  excuse,  in  "point  of  fact,  as  to  want 
ledge,  for  he  had  on  several  previous  occasions  had 

through  the  plaintiffs'  house  with  the  Ix)ndon  tal- 
■ket.  If  he  wanted  to  deal  in  a  manner  different 
ese  recognized  usages  he  was  bound  to  make  that 

he  did  nothing  of  the  kind.  Yet  he  must  have 
■are  that  there  were  particular  usages  in  particular 

L.  C,  453,  4th  ed.  and  the        (■)  Law  Ren.,  4  C.  P.,  30. 

(*)  1  El.  &  hi.,  ace ;  EL  El.  4  El.,  IIXH. 
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trades  in  certain  markets,  for  in  the  Liverpool  wool  market 
there  was  a  usage  that  a  broker  might  contract  in  the  name 
of  Ms  principal,  or  withhold  the  name  of  his  principal,  and 
so  make  himself  personally  liable,  a  usage  which  the  Court 
of  Common  Pleas  have  declared  to  be  good :  Cropper  v. 
'Cooki^y  There  Mr.  Justice  WiUes  spoke  of  that  as  a 
question  of  authoritv,  yet  he  said(*)  that  "the  fact  of  au- 
thority is  supplied  by  proving  that  the  contract  was  made 
in  a  market  where  it  is  usual  for  the  agents  to  contract 
in  that  manner,  and  the  principals  knowing  of  the  existence 
of  the  custom,  or  not  choosing  to  inquire  about  it,  must  be 
bound  by  it."  That  principle  must  govern  the  present  case. 
There  could  be  no  doubt  that  if  the  defendant  iiad  sent  his 
orders  to  New  York,  or  any  other  foreign  port,  he  would  have 
been  held  bound  by  the  custom  of  that  port.  In  a  case  like 
the  present,  though  the  person  receiving  the  order  to  buy 
was  called  la  broker,  he  was,  in  truth,  something  more ;  he 
was  a  commission  merchant,  having  to  buy  not  a  settled 
article  at  a  settled  price  for  instant  delivery,  but  he  had  to 
buy  on  the  best  terms  for  future  delivery.  He  was,  there- 
fore, compelled  by  the  usage  of  the  market  and  the  neces- 
sity of  the  case  Q,  to  take  the  transfer  to  himself  in  order 
to  be  able  to  hand  over  the  thing  purchased  to  the  person 
who  wanted  it  at  the  time  when  that  person  required  it  to 
be  delivered. 

Trueman  v.  Loder(^\  Fatenc  v.  Bennett  Q^  Sutton  v. 
Tatkam  (•),  Taylor  v.  Stray  ('),  and  Bayliffe  v.  BvMer- 
toorth  (■)  were  referred  to  and  commented  on. 

Mr.  Cohen  replied. 

*The  Lord  Chancellor  proposed  the  following  [809 
question  to  the  judges  : 

Whether  the  judgments  of  the  Courts  of  Common  Pleas 
and  Exchequer  Chamber  were  right  ? 

May  7,  1876.  Mr.  Justice  Blackburn  :  My  Lords,  in 
answer  to  your  Lordships'  question,  I  say  that  in  my  opinion 
the  judgments  of  the  Courts  of  Common  Pleas  and  Ex- 
chequer Chamber  are  right. 

The  plaintiff  seeks  to  recover  in  consequence  of  his  having 
incurred  liability  from  executing  (in  the  manner  stated  in  the 
case)  two  orders  to  purchase  tallow  for  fhe  defendant,  one 
l)eing  an  order  to  purchase  50  tons  given  on  the  2d  of  April, 
1869,  the  other  bemg  an  order  to  purchase  200  tons  given  on 


(')  Law  Rep.,  3  C.  P.,  194. 
(')  Ibid,  21)0. 

(*)  See  Irdand    v,   Limnffsione,    Law 
Rn» .  5  H.  L.,  :iy5. 
(*)  11  Ad.  A  El.,  589. 


P  11  East,  86^ 


(•)  10  Ad.  A  El.,  27. 
(')  2  C.  B.  (N.S.),  176;   26  L.  J.  (C.P.), 
185. 
O  1  Ex.^426. 
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3tli  of  April,  1869.     The  whole  of  these  260  tons  were 

Sirchaaed  for  the  June  delivery, 
e  time  when  the  first  order  for  50  tone  was  execoted 
laintiS  made  a  contract  with  W.  Simpson  &  Co.  for  160 
intending  to  appropriate  50  out  of  tbat  to  the  defen- 
8  order  for  50  tons. 

;he  time  when  the  second  order  for200  tons  was  executed 
laintiffs  made  two  contracts,  one  for  150  tons  with  W. 
son  &  Co.,  and  one  with  Rayner  for  200  tons,  intending 
propriate  the  150  tons  and  50  oat  of  Rayner' s  contract 
!  d^endant'a  order  for  200  tons. 

link  that  this  mode  of  executing  the  orders  was  a  depar- 
from  the  ordinary  duty  of  a  broker  (that  dnty  requir- 
le  broker  to  estaDliah  privity  of  contract,  between  the 
rincipals ;  bnt  the  custom  (if  incorporated  in  the  order 
alid  m  law)  dispenses  with  the  necessity  of  establishing 
■y  of  contract,  tlioagh  it  leaves  the  rest  of  the  broker's 
3  in  full  force.  There  are  two  queations  of  law  to  be  dis- 
d :  First,  Is  the  custom  (if  incorporated  in  the  order)  in- 
in  point  of  law  ?  Second,  Is  it  incorporated  in  the  order ! 
to  the  first,  I  can  see  nothing  to  render  such  a  custom 
corporated  in  the  order)  invalid  in  point  of  law, 
y  person,  if  he  chooses,  may  give  an  order  to  an  agent  to 
buy*ashisagent,  not  only  with  an  express  dispensation 
any  obligation  to  establish  privity  of  contract  between 
md  the  person  from  whom  the  agent  bays,  but  even  ex- 
issly  refusing  aathority  to  the  agent  to  establish  such 

is  is  the  ordinary  authority  given  to  a  foreign  commis- 
merchant,  who  (on  account  of  the  ^reat  inconvenience 
1  would  result  from  establishing  pnvity  of  contract  be- 
i  the  foreign  producer  and  the  home  merchant)  is  not 
ed  (far  less  required)  to  establish  privity  of  contract 
!en  them  :  Hutthn  v.  Bulloch  {').  Tliis,  however,  in  no 
nterferea  with  the  existence  of  a  fiduciary  relation,  or 
ansequent  obligation  on  the  agent  not  to  put  his  own 
ist  in  conflict  with  that  of  his  principals.  I  cannot, 
fore,  see  that  there  is  anything  in  the  custom  proved 
s  case,  so  far  as  it  dispenses  with  establishing  privity 
ntract  between  the  person  giving  the  order  and  the  ul- 
e  vendor,  which  is  wrong,  ao  as  to  make  tlie  custom 
as  against  policy,  or  inconsistent  with  the  fundamen- 
inciples  of  right  and  wrong, 

s  suggested  that  it  exposes  the  agent  to  a  great  temp- 
1  to  sell  his  own  goods  instead  of    buying  in   tue 
(')  Lbw  Ui>|>„  It  g,  u.,  r.m. 


Vol  VII.]  ENGLISH  AND  IRISH  APPEALS.  185 

Robinson  y.  Mollctt.  1876 

market.  If  the  agent  so  did  he  would,  according  to  the  de- 
cision of  your  Lordships'  House  in  Rothschild  v.  Brook- 
man{'\  be  bound  if  the  bargain  was  such  as  his  constituent 
approved  of,  whilst  the  constituent  would  be  free  if  he 
chose  to  set  it  aside,  which  seems  a  very  sufficient  guard 
against  such  a  consequence.  In  practice  no  such  conse- 
quence as  is  suggested  does  arise.  Commission  agents  and 
brokers  in  the  tellow  trade,  either  from  regard  to  their  char- 
acter, or  from  dread  of  the  consequences,  do  in  general 
make  contracts  with  others,  and  do  not  sell  their  own  goods, 
and  the  plaintiffs  in  the  case  at  bar  have  made  contracts 
with  others,  as  they  were  bound  to  do. 

Had  the  order  in  the  present  case  expressed  that  it  was  to 
buy  according  to  the  custom  of  the  tallow  market,  there 
can,  I  think,  be  no  question  that  the  custom  would  have 
been  incorporated,  and  that  all  that  the  plaintiffs  did  would 
have  been  in  strict  conformity  with  the  authority  given.  And 
then  I  think  that  the  plaintiffs  ^having  incurred  lia-  811 
bility  at  the  defendant's  request,  and  having  been  obliged 
to  pay  money  in  consequence,  would  be  entitled  to  an  in- 
demnity from  the  defendant :  Kellock  v.  Enthoven  (").  My 
Brother  Brett  seems  to  express  an  opinion  that  the  plaintiffs 
would  not  be  entitled  to  an  indemnity  for  the  loss  they  in- 
curred in  consequence  of  having,  at  the  defendant's  request, 
bought  tallow  on  their  own  credit,  and  being  obliged  to  take 
and  pay  for  that  tallow  at  a  time  when  prices  had  fallen, 
unless  they  were  in  a  position  to  maintain  an  action  against 
the  defendants  for  not  accepting  goods  sold  to  them  by  the 
pl%intiffs.  I  know  of  no  authority  for  this.  It  seems  to 
me  to  be  in  conflict  with  the  numerous  cases  in  which  the 
broker  on  the  Stock  Exchange  recovers  from  his  client 
money  paid,  though  he  could  not  maintain  any  action  for 
shares  sold.  I  cannot  see  why  the  plaintiffs  may  not  sell 
the  tallow  and  sue  for  the  loss  as  money  paid.  Of  course, 
if  the  defendant  had  been  willing  to  take  and  pay  for  the 
tallow  the  plaintiffs  could  have  had  no  claim. 

But  though  this  is  so,  the  second  question  remains, 
whether  the  custom  is  incorporated  in  the  orders.  And 
this,  I  think,  is  a  question  of  great  difficulty.  The  orders 
are  in  wiiting,  and  by  the  general  rule  of  the  law  of  evi- 
dence, the  writing  is  conclusive  as  to  the  terms  of  the  au- 
thority, and  what  is  not  in  the  writing  cannot  be  part  of 
the  terms.  To  this  there  is  an  exception,  that  customs  of  . 
trade  are  tacitly  incorporated  in  the  contract,  though  not 

0  2  now  k  CL,  188.  O  Law  Rep.,  9  Q.  B.,  241. 

14  Eng.  Rp:p.  24 
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jssed  in  it,  provided  the  express  terms  of  ttie  writing 
ot  so  inconsistent  with  the  cuetom  as  to  exclude  it. 

the  application  of  this  proviso  to  the  present  caw, 

has  been  a  ^reat  difference  of  opinion.     In  the  jndg- 

delivered  by  me  in  the  Exchequer  Chamber,  I  gave  at 

h  my  reasons  for  answering  it  in  favor  of  the  plaintiffs. 

ing  new  has  occurred  to  me  since  I  wrote  these  reasons, 

'.  beg  respectfully  to  refer  your  Lordships  to  the  printed 

nent,  instead  of  repeating  them  now. 

t  there  is  a  new  point  on  which  I  must  make  some  ob- 

tions. 

the  judgments  below,  and  as  I  thought  in  all  the  argn- 

3  below,  the  question  as  to  the  whole  of  the  250  tons 

was  ti-eated  as  *being  identically  the  same,   though 
ler  remained  solvent  and  W.  Simpson  had  failed, 
t  if  I  understand  Mr.  Cohen's  argument  at  your  Lord- 
'  bar  rightly,  he  contended  that  even  if  the  plaintiffs 

entitled  to  recover  in  rrapect  of  the  fifty  tons  on  the 
act  made  with  Rayner  who  continued  solvent,  they 
not  entitled  to  recover  anything  in  respect  of  tlie  SIX) 
which  were  appropriated  out  of  contracts  made  with 
impson  &  Co.,  who  failed  before  the  time  for  the  de- 
r  in  June.  If  your  Lordships  should  agree  with  the 
nents  below,  that  the  plaintiffs  are  entitled  to  recover 
,  this  special  ground  could  only  go  to  reduce  the  dam- 
I  do  not  think  it  ia  raised  on  the  facts  stated  in  the 

and  I  do  not  think  it  would  be  good  in  law  if  the 
were  such  as  to  raise  it. 

I  understand  the  argument  rightlv,  it  was  contended 
the  meaning  of  the  14th  and  29tn  paragraphs  of  the 
l^aken  together  was,  that  on  the  failure  of  W.  Simpson 

in  May,  the  whole  of  the  contracts  made  between  him 
lie  plaintiffs,  including  those  contracts  which  were  made 
,e  June  delivery,  and  which  were  therefore  not  yet  ripe, 
settled  for  according  to  the  May  market  prices. 
ied  hardly  point  out  to  your  Lordships  that  if  any  point 
eallv  intended  to  be  made  on  this,  it  ought  to  have  been 
i  whether  prices  did  remain  the  same,  or  rise  or  fall, 
f  so  liow  much,  and  what  difference,  if  any,  it  made. 
«rtainly  understood,  and  still  understand,  the  state- 
s  in  the  case  to  mean  that  the  periodical  settlements 

made  in  May  as  to  contracts  for  delivery  in  May,  and 
une  settlements  as  to  contracts  for  delivery  in  June. 
that,  though  on  the  failure  of  W.  Simpson  &  Co.  be- 
ig  known  in  May,  it  was  known  that  the  June  con- 
i  wauid  not  be   fnlKlled   by  liini,  and  flieivfore  that 
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tbeae  contracts  were,  as  is  usual,  to  be  set  aeainst  each 
other,  and  probably  against  any  contract  made  to  carry 
oTer  the  balance  oi  the  May  contracts  to  June,  yet  the 
prices  at  which  they  were  to  be  .settled  would  depend  on 
the  J.une  prices. 

However,  even  if  the  case  is  to  be  construed  as  contended, 
I  do  not  think  it  affects  the  result. 

*It  was  certainly  improbable  that  the  June  price  [813 
Bhould  be  precisely  the  same  as  the  May  price.  If  prices 
fell,  I  agree  that  the  plaintiffs  could  not  charge  the  defen- 
dant with  the  difference  between  what  was  paid  in  May  and 
what  would  have  to  be  paid  if  they  had  waited  till  June, 
but  they  have  not  tried  to  do  so.  If  prices  rose,  I  think 
that  the  defendant  could  have  claimedt  an  allowance  when 
estimating  the  damages  in  this  action  for  any  profit  made 
by  the  plaintiffs  in  consequence  of  the  settlement  at  the 
May  prices,  if  any  profit  there  was  ;  indeed  I  see  no  reason 
why  he  should  not  now,  by  an  independent  suit,  call  upon 
the  plaintiffs  to  account  for  the  profits  if  any  there  were  ; 
but  no  such  claim  has  been  made  in  any  way. 

The  defendant's  position,  therefore,  as  regards  this  point 
must  be,  that  though  the  plaintiffs  have  discharged  the  lia- 
bility which,  at  the  defendant's  request,  they  incurred,  in 
order  to  procure  the  tallow  for  him,  and  though  the  defen- 
dant may  have  all  the  tallow  he  had  ordered  through  the 
plaintiffs,  yet  because  the  mode  in  which  the  plaintiffs  dis- 
charged their  liability  is  one  which  might,  by  possibility, 
have  given  rise  to  a  claim  for  an  allowance,  perhaps  not 
even  nominal,  the  legal  result  is  to  work  a  forfeiture  of 
their  whole  claim,  however  large. 

This  would  be  very  rude  jurisprudence.  I  do  not  deny 
that  in  Cooper  v.  Davidson  i^)  tne  judgment  of  the  Ex- 
chequer Chamber  was  that  the  plea  to  an  action  on  a  guar- 
antee under  hand  for  a  large  sum,  that  whilst  the  guarantee 
was  in  the  custody  of  the  plaintiffs,  a  person  unknown 
liad  affixed  seals  beside  the  signature  of  the  defendants 
and  80  made  the  guarantee  purport  to  be  under  seal,  was  a 
good  plea.  ^ 

That  decision  proceeded  on  the  authority  of  PigoVs 
Case(*\  and  Lord  Denman  in  delivering  judgment  says  the 
rule  may  be  explained  on  the  ground  that  the  plaintiff,  hav- 
ing the  custody  of  the  document  was  bound  to  preserve  it 
in  its  original  state ;  and  that  his  having  failed  to  do  so 
might  put  the  defendants  to  some  expense  and  incon- 
venience.   He  does  not  allude  to  the  disproportion  between 

0)  13  M.  A  W.,  343.  CO  11  Co.  Rep.,  26,  27. 
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ige  thus  done,  which  might  be  very  small,  and  the 
9  of  all  claim  under  the  instrument,  which  might 
e  very  large  ;  though  in  the  particular  case  belore 
.  the  facts  were  such  as  to  bring  this  forward  promi- 
The  act  was  the  nnauthorized  act  of  a  clerk  who, 

but  bona  fide,  had  thought  that  wafers  were  in- 
)  be  put  on  the  instrument ;  an  act  which  could  not 
ve  pat  the  defendants  to  mnch  cost,  and  the  sum 
was  £1,500. 

1  SamueU  v.  Howorih  ('),  Lord  Eldon  explains  the 
blished  doctrine,  that  ^ving  time  to  the  principal 
iscbarges  the  surety,  on  the  ground  that  though 
g  time  might  do  the  surety  no  harm,  or  even  be  for 
Bt,  he  says:  "The  law  has  said  that  the  surety 
the  judge  of  that,  and  that  he  alone  has  the  right 
nine  whether  it  is  or  is  not  for  his  benefit,  'l^e 
has  no  right,  it  is  against  the  faith  of  his  contract, 
;ime  to  the  principal,  even  though  manifestly  for 
it  of  the  surety,  without  the  consent  of  the  surety." 
ire  certainly  high  authorities  for  saying  that  rules, 
■e  now  established,   were  originally  framed   on  a 

which  would  give  color  to  the  point  now  con- 
)r. 
;hink  that  these  mast  be  considered  as  exceptional 

think  that  at  all  events  since  the  publication  of 
known  note  of  Sergeant  Williams  to  Pordage  v. 
t  has  been  the  general  rule  of  law  that  in  all  cases 
ict  (and  this  is  a  case  of  contract)  where  the  plain- 
broken  the  contract  in  some  particular,  and  the 
f  contract  on  the  plaintiff's  side  goes  only  to  part 
onsiderations,  and  may  be  paid  for  in  damages ; 
;er  for  a  cross  action  or  an  allowance,  and  does  not 
ilaintiff  altogether  (').  The  numerous  cases  which 
linion  establish  this  as  the  general  rule  at  law,  at 
I  to  be  found  collected  in  Sir  E,  V.  Williams'  notes 
.ge  V.  Cole{'),  and  the  notes  to  Cutter  v.  PoweUC). 
)t  necessary,  if  my  view  of  the  construction  of  trie 
ght,  for  your  Lordships  to  decide  any  question  of 
liis,  but  I  think  it  riglit  to  submit  my  view  on  it 
Lordships'  considemtion. 

Mr.  Justice  Mellor  :  The  farther  consideration 
tse,  and  the  argument  addressed  to  your  Lordships 
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by  the  learned  counsel  at  the  bar,  have  failed  to  convince 
me  that  the  opinion  which  I  expressed  in  the  Court  of  Ex- 
chequer Chamoer  (*)  is  erroneous. 

Indeed,  I  feel  more  strongly  than  I  there  expressed  my- 
self, as  to  the  mischievous  consequences  likely  to  result 
from  permitting  evidence  of  usages  to  be  admitted  beyond 
the  limit  already  prescribed  by  decided  cases,  and  I  have 
always  understood  that  limit  to  be,  that  such  evidence  is 
admissible  only  to  explain  mercantile  expressions  and  to 
add  incidents,  or  to  annex  usual  terms  and  conditions  which 
are  not  inconsistent  with  the  written  terms  between  the  par-* 
ties  ('),  and  that  it  cannot  be  admitted  to  convert  a  broker 
employed  to  buy  for  his  employer,  into  a  principal  to  sell 
to  him,  unless  in  cases  where  the  person  employing  the 
broker  knows  and  assents  to  the  dealing  on  the  footmg  of 
snch  custom.  The  custom  with  regard  to  the  mode  of  buy- 
ing and  selling  is  described  in  the  case,  and  I  submit  with 
deference  to  your  Lordships'  consideration  that  it  would  bo 
diflScult  to  conceive  any  practice  or  custom  of  a  market  so 
opposed  to  the  well-understood  character  and  authority  of 
a  broker.  In  the  language  of  my  Brother  Hannen,  in  the 
court  below  (*) :  "It  appears  to  me  to  amount  to  a  custom 
for  a  broker  in  the  tallow  trade  in  London,  to  do  something 
entirely  inconsistent  with  the  character  of  a  broker,  viz.,  to 
convert  himself,  from  an  agent  to  buy  for  his  employer,  into 
a  principal  to  sell  to  him." 

In  the  present  case,  the  mode  in  which  the  contract  is 
said  to  have  been  performed  was  not  by  purchasing  fifty 
tons  of  tallow  on  account  of  the  appellant,  or  actually  ap- 
propriating to  him  fifty  tons  from  the  larger  purchase  made 
by  the  respondents  from  Simpson  &  Co.  as  stated  in  the 
case,  but,  m  fact,  the  respondents  did  no  more  than  form 
an  intention  to  appropriate  fifty  tons  out  of  the  one  hun- 
dred and  fiftjr  tons  so  purchased  by  them  from  Simpson  & 
Co.,  but  which,  according  to  the  usage  set  out,  would,  as 
stated  by  my  Brother  *Cleasby(*),  ''only  form  an  [816 
iU)m  in  the  tallow  account  betwee^n  Simpson  &  Co.  and  the 
plaintiff.' ' 

By  this  course  of  dealing  the  defendants  would  lose  the 
responsibility  of  any  other  ''principal"  than  his  "  broker." 

It  is  said  by  Willes,  J.,  in  his  judgment  in  the  Court  of 
Common  Pleas ('),  that  "it  is  an  axiom  of  the  law  of  prin- 

(»)  Law  Rep.,  7  C.  P.,  99.  (»)  Law  Rep.,  7  C.  P.,  98. 

(«)  Brtnun  V.  ^^me,  8  El.  <&  BL.  708-  (*)  Law  Rep.,  7  C.  P.,  95. 

il5;  Humfrey  v.  Dale,  7  El.  &  Bl,  266,  (*)  Law  Rep.,  5  0.  P.,  655. 
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cipal  and  agent  that  a  broker  em; 
self  become  the  buyer,  nor  can  a  b 
come  himself  the  seller,  wltho 
principal,  so  that  the  latter  may  i 
a  different  rule  would  give  the  bro 
duty." 

I  agree  in  this,  and  think  that  a 
may  control  the  mode  of  perform 
not  change  its  intrinsic  character. 

My  experience  as  a  judge  conv 
of  keeping  within  strict  limits  t 
constantly  expanding  usages,  b; 
change  or  affect  the  written  tert 
Bcription. 

A  peraon  who  authorizes  a  brok 
usages  of  which  are  not  known  tc 
pect  to  iind  that  the  mode  of  dea 
not  be  in  all  respects  such  as  he 
can  hardly  be  supposed  to  conte 
acceptance  of  the  nature  and  deal 
him  will  be  converted  into  a  princ: 

As  the  usage  in  question  appea 
ent  with  the  written  terms  betwi 
yonr  LordshipsV  question  by  sayi 
judgments  of  the  Courts  of  Comi 
were  not  right  and  ought  to  be  rei 

Mr.  Justice  Buett  :  I  agree  1 
legal  technicality  is  raised  in  this 
a  very  large  question  is  opened,  wl 
measure  or  limit  of  the  control  ■ 
817]  the  law.  That  the  coarse 
should  be  left  to  be  as  free  as  poss 
yond  doubt.  That  it  is  subject  1 
undoubted.  It  is  when  merchant 
rules  that  they  invoke  the  law.  T 
appealed  to  have  been  obliged  to 
merchants  have  dispnted  as  to 
should  be,  the  courts  have  appHi 
nees  brought  before  them  what  ha 
ciples,  which  have  almost  alway 
ethical  rules  of  right  and  wrong 
favor  of  that  course  of  business 
with  such  principles  or  rules,  and 
was  inconsistent  with  them.  T 
shipowners  and  underwriters  dis 
concealment  of  certain  facts,  the 
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contract  of  maritime  insurance  must  be  one  of  confidence, 
because  the  knowledge  of  many  material  facts  must  of  ne- 
cessity be  confined  to  the  shipowner,  applied  the  principle 
of  vierriTTia  fides^  and  laid  down  the  rule  that  if  a  ma- 
terial fact  known  to  the  assured  and  unknown  to  the  under- 
writer be  not  communicated  to  the.  latter  at  the  time  of  the 
making  of  the  contract  it  shall  be  ineffective.  But  when 
once  rules  are  laid  down,  they  must  at  some  time  become 
irksome  to  some  individual  or  to  some  body  of  men.  And 
there  must  from  time  to  time  be  some  contention  raised,  or 
some  course  of  business  invented,  which  is  alleged  to  be  an 
attempt  to  break  through  them.  The  courts  are  then  again 
appealed  to.  Customs  of  trade,  as  distinguished  from  other 
customs,  are  generally  courses  of  business  invented  or  re- 
lied upon  in  order  to  modify  or  evade  some  application 
which  has  been  laid  down  by  the  courts,  of  some  rule  of 
law  to  business,  and  which  application  has  seemed  irksome 
to  some  merchants.  And  when  some  such  course  of  busi- 
ness is  proved  to  exist  in  fact,  and  the  binding  effect  of  it  is 
disputed,  the  question  of  law  seems  to  be,  whether  it  is  in 
accordance  with  fundamental  principles  of  right  and  wrong. 
A  mercantile  custom  is  hardly  ever  invoked  but  when  one 
of  the  parties  to  the  dispute  has  not,  in  fact,  had  his  atten- 
tion called  to  the  course  of  business  to  be  enforced  by  it ; 
for  if  his  attention  had  in  fact  been  called  to  such  course  of 
business,  his  contract  would  be  specifically  made  in  accord- 
ance with  it,  and  no  proof  of  it  as  a  custom  would  be 
*necessary.  A  stranger  to  a  locality,  or  trade,  or  [818 
market,  is  not  held  to  be  bound  by  the  custom  of  such 
locality,  trade,  or  market,  because  he  knows  the  custom, 
but  because  he  has  elected  to  enter  into  transactions  in  a 
locality,  trade,  or  market  wherein  all  who  are  not  strangers 
do  know  and  act  upon  such  custom.  When  considerable 
numbers  of  men  of  business  carry  on  one  side  of  a  par- 
ticular business,  they  are  apt  to  set  up  a  custom  which  acts 
very  much  in  favor  of  their  side  of  the  business.  So  long 
as  they  do  not  infringe  some  fundamental  principle  of  right 
and  wrong,  they  may  establish  such  a  custom ;  but  if,  on 
dispute  before  a  legal  forum,  it  is  found  that  they  are  en- 
deavoring to  enforce  some  rule  of  conduct  which  is  so  en- 
tirely in  favor  of  their  side  that  it  is  fundamentally  unjust 
to  the  other  side,  the  courts  have  always  determined  that 
such  a  custom,  if  sought  to  be  enforced  against  a  person  in 
fact  ignorant  of  it,  is  unreasonable,  contrary  to  law%  and 
void.    An  example  has  lately  been  before  your  Lordships 
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in  an  alleged  cnatom  on  the  St 

tion,  therefore,  I  sabmit,  in  tli 

alleged  custom  ia  not  too  muc' 

set  it  np,  whether  it  does  not 

degenerate  into  injugtice.     If 

fact  is  not  unjust,  aa  against  p 

Lordships  will  uphold  it,  how 

rules  hitherto  recognized  by  t 

contract  of  employment  betv 

but  if  it  80  far  breaks  from 

to  such  principals  in  such  c 

pronounce  it  to  be  void  as  a 

this  proposition  of  injustice  is 

the  Court  of  Common  Pleas  i 

tary  proposition  that  a  custo 

mode  of  performance  of  a  cor 

intrinsic  character."     This  is 

would  be  manifestly  unjust  i 

tract  to  change  witnout  the  < 

ince  of  the  contract,  or 

they  had  actually  8p( 

burn,  J.,  in  the  Excheqi 

re  to  think  are  equirale 

agree  with  this" — *that : 

by  Willes,  J.— "if  the 

t  with  the  nature  of  the 

iled  tbey  would  change  : 

ihould  be  rejected."     Th 

■tated :  Is  the  custom  reli 

3  of  the  contract  to  whic 

t  would  change  its  natu 

rinsic  character.     If  it  t 

rfendants,  and  therefore 

i  be  allowed  to  prevail. 

ght  to  apply  the  custon 

Between  the  plaintiffs  ai 

was  instituted  by  the  tv 

1  and  28th  of  April,  the 

They  are  orders  given 

buyer  of  tallow,  to  pen 

of  brokers.     The  terms 

of  April,  are  "  to  buy  fo 

ry,  at  46s.  &d."    The  ter 

■  28tli  of  April,  are,  "  Bu 

best  terms."     The  relat; 
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the  defendant,  established  by  these  orders  of  the  defendant 
and  their  acceptance  by  the  plaintiffs,  was  that  of  principal 

and  agent,  a  merchant  principal,  a  broker  agent.  Brokers, 
in  some  cases,  are  bound  to  nave  and  to  exercise  a  knowl- 
edge of  the  quality,  condition,  and  value  of  goods  ;  in 
others  they  are  bound  only  to  exercise  care  and  diligence  in 
finding  a  party  to  contract.  In  the  present  case  the  orders 
are  to  buy,  in  April,  in  a  market,  tallow  to  be  delivered  in 
Jnne.  In  such  a  case  there  is  no  tallow  to  be  examined  in 
April.  All  that  can  be  done  in  April  is  to  make  a  contract. 
Tue  words  **to  buy"  in  these  orders  therefore  mean,  by 
necessary  construction,  "to  make  a  contract  for  the  pur- 
chase of."''     And  the  orders  are  to  buy  ''for  the  defendant ;" 

"80  that  they  are,  specifically,  by  necessary  construction, 
orders  "to  make  for  the  defendant  a  contract  for  the  pur- 
chase of  tallow."  If  such  a  contract  cannot  be  obtamed 
within  the  limits  given  by  the  orders,  the  plaintiffs  can  do 
nothing.  They  cannot  bind  the  defendant,  or  earn  commis- 
sion for  themselves.  If  such  a  contract  can  be  obtained 
within  the  limits,  the  *one  thing  which  the  plaintiffs  [820 
are  directed  by  the  specific  terms  of  the  order  to  do,  and 
which  therefore  they  undertake  to  do,  is  to  make  a  contract 
"for  the  defendant^'  for  the  purchase  of  tallow.  To  make 
such  a  contract  "for  the  defendant"  is  to  make  a  contract 
for  the  purchase  of  tallow,  to  which  the  defendant  is  to  be 
one  party  and  a  person  or  firm  found  by  the  plaintiffs  is  to 
be  the  other  party.  If  this  is  not  what  they  have  to  do, 
they  have  nothing  to  do.  The  making  of  such  a  contract  is 
therefore,  as  it  seems  to  me,  the  very  essence  of  their  con- 
tract with  the  defendant,  which  is  a  contract  of  employ- 
ment. If  the  custom,  when  applied,  would  enable  the 
plaintiffs  to  earn  their  commission  without  making  such  a 
contract,  it  would  do  away  with  the  one  thing  they  were 
wnployed  to  do,  it  would  do  away  with  the  essence  of  their 
contract,  it  would  therefore,  as  it  seems  to  me,  change  the 
intrinsic  character  of  their  contract  of  employment,  it 
would  change  the  nature  of  their  employment  altogether. 
The  plaintiffs  have  acted  in  all  things  according  to  the 
custom.  What  the  custom  would  enable  them  to  do  can 
therefore  best  be  seen  by  examining  what  they  have  done. 
It  is  admitted  on  all  hands  that  the  contracts  made  with  W. 
W.  Simpson  &  Co.  on  the  2d  of  April,  and  with  Rayner  & 
Co.  and  Simpson  &  Co.  on  the  28th  of  April,  were  not  con- 
tracts between  any  of  those  firms  and  the  defendant.  The 
difference  between  the  quantity  of  tallow  mentioned  in 
them  and  in  the  orders  of  the  defendant  prevents  them  from 
14  Eng.  Rep.  26 
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being  contracts  with  the  defendant 

could  have  sued  the  defendant  for  i 

or  two  hundred  tons  of  tallow ;  no 

have  sned  any  of  them  for  non-delivi 

dred  tons  of  tallow.     It  is  equally 

bought  notes  of  the  2d  and  28th  of  I 

tiflfs  to  the  defendant,  were  no  men 

fact  made  between  the  defendant  a 

pals.     It  may  be  true,  and  I  incline 

much  as  the  plaintiifs  had,  in  fact, 

to  any  such  contracts  made  for  the  d 

represent  to  have  been  made  for  hi 

have,  if  circumstances  had  rendered 

sue  the  plaintiffs  as  upon  a  contnu 

liver  tallow  to  him  in  June  at  the  pi 

821]  notes.     Bnt  the  plaintiffs  cou 

fully  sued  the  defendant  for  not  accf 

low,   as  upon  contracts  of   purchas 

them  as  principals,  by  virtue  of  the 

defendant,  therefore,  has  no  one  lia 

for  the  delivery  of  talJow,  unless  al 

plaintiffs  ;  he  is  not  liable  to  any  om 

tract  of  purchase  and  sale  to  which 

or  pay  for  any  tallow,  the  plaintiffs  1 

tract  for  the  purchase  of  tallow  to  i 

one  party  and  a  person  or  firm  fon 

another  party.     For  non-delivery  oJ 

ery  had  been  profitable  to  him,  the 

bad  no  one  to  sue,  unless  the  plaint 

pointed  out  in  the  judgments  belo* 

unwilling  to  rely  on  their  sole  resp< 

suggested  that  the  plaintiffs  underto 

'lertake,  the  liability  of  del  credere  a^ 

ley  ever  intended  so  to  do.     A  con 

:nt.  is  no  del  credei'e  commission. 

lis  custom  would,  if  sued  as  del  cr 

jlivery,   have    strongly  denied    thi 

feet,  for  such  a  liability  is  one  as  o 

ies  the  existence  of  a  principal  c< 

ilure  by  the   principal   to  that  co 

lerefore  have  not  done  that  only  th 

■ntract  with  the  defendant  obliged 

>t  made  a  contract  of  purchase  ai 

party,  and  to  which,  as  bound  ti 

-ra  found  by  the  plaintiffs  is  tlie  otl 

suggested  that,  although  the  defei 
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he  conld  in  case  of  need  sue  with  success  for  non-delivery 
of  tallow,  unless  it  be  the  plaintiffs ;  and  although  he  need 
only  by  virtue  of  his  own  election,  in  case  of  necessity,  sue 
them  as  upon  a  contract  for  non-delivery ;  and  although  no 
one,  not  even  the  plaintiffs,  can  sue  him  for  not  accepting 
tallow  ;  yet,  by  virtue  of  the  custom,  if  the  plaintiffs  suffer 
a  loss  by  reason  of  having  entered  into  a  contract  them- 
selves to  accept  or  pay  for  tallow,  he  is  bound  to  make  good 
such  loss  to  the  plaintiffs.     It  is  said  that  the  custom  au- 
thorizes the  plaiatiffs  to  make  contracts  for  the  purchase  of 
tallow  to  which  the  defendant  is  no  party,  bat  in  which 
they  themselves  are  *purchasers  and  principals.    But  [822 
if  it  stop  there,  how  can  the  defendant  be  made  liable  ?    He 
cannot  be  liable  unless  upon  failure  to  do  something  which 
he  is  bound  to  do.     What  is  the  thing  which  it  is  suggested 
he  failed  to  do,  unless  it  be  that  he  failed  to  accept  the 
tallow  J    The  order  then  must  be  taken  to  incorporate  far- 
ther an  undertaking  by  the  defendant  to  accept,  from  the 
plaintiffs,  tallow  delivered  to  them  under  their  contracts  of 
purchase,  or  to  indemnify  them  against  any  loss  by  reason 
of  his  not  so  accepting  such  tallow.     The  legal  amplifica- 
tion then  of  the  contract  between  the  plaintiffs  and  tne  de- 
fendant would  be  "In  consideration  of  your  contracting  to 
purchase,  as  principals,  tallow  in  April  for  June  delivery, 
and  of  vour  offering  to  deliver  it  to  me  in  June  at  the  price 
at  which  you  bought  it  in  April,  I  promise  to  accept  it  in 
June  and  to  pay  for  it,  and  to  pay  you  a  half  per  cent, 
commission  for  making  a  contract."     Such  a  contract  to 
accept  tallow  to  be  offered  by  the  plaintiffs  is,  in  my  opinion, 
substantially  a  contract  of  sale  by  the  plaintiffs  to  the  de- 
fendant, and  of  purchase  by  the  defendant  from  the  plain- 
tiffs.    If  so,  it  is   inconsistent   with  the  nature  oi   the 
plaintiffs'  employment ;  and  the  intrinsic  character  of  their 
original  contract  is  altered.     If  there  is  no  contract  of  pur- 
chase and  sale  between  the  plaintiffs  and  the  defendant  I 
fail  to  see  any  liabilitjr  on  the  part  of  the  defendant  to 
accept  tallow,  or  any  liability  to  do  anything  for  the  fail- 
ure of  doing  which  he  ought  to  indemnify  the  plaintiffs. 
And"  whatever  view  may  be  taken  of  the  euect  or  the  cus- 
tom, if  allowed,  it  must  go  to  the  extent  either  of  making  a 
contract  of  purchase  and  sale  between  the  plaintiffs  and  the 
defendant,  or  of  absolving  the  plaintiffs  fi'om  the  obligation 
to  make  a  contract  for  the  defendant,  that  is  to  say,   to 
make  a  contract  for  the  purchase  of   tallow  to  which  he 
should  be  a  party  as  purchaser  and  some  person  or  firm 
found  by  the  plaintiffs  should  be  a  party  as  seller.     In  the 
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former  view,  the  relation  constitute 
mitted  to  be  inconsistent  with  the  i 
the  original  contract  between  the  f 
dant ;  in  the  second,  it  seems  to  me 
ent,  because  it  absolves  the  plaintiff: 
do  the  only  thing  vrhich  the  original 
do.  It  follows  that  I  cannot  adhe 
8231  Bovill,  C.J.,  in  the  Court  of  ( 
coDcIaded  that  the  ultimate  contra 
the  plaintiffs  personally  sold  to  thi 
themselves  personally  responsible  a: 
ere ;  and  that  lie  was  bound  by  a 
him  as  for  a  sale  and  purchase  betw 
tifts;"  and  yet  he  held  that  the 
binding. 

I  cannot  aaree  with  the  more  elaboi 
burn,  J.,  in  the  Court  of  Exchequer  ( 
he  seems  to  me,  in  allowing  the  vali 
leave  out  an  essential  and  vital  part 
gation  imposed  by  it  on  the  merch 
the  tallow  offered  him  by  the  broki 
is  no  contract  between  the  mercha 
chant,  there  is  nothing  to  bind  him 
except  the  words  of  the  custom, 
refuse  to  accept,  then  to  sell  against 
with  the  loss,  if  any."  This  obliga 
defendant  to  accept  tallow  offered  to 
wholly  omitted  from  Mr.  Justice  Bh 
the  relation  between  the  parties  ('). 
it  makes  that  relation,  in  my  opi 
stated,  the  relation  of  parties  to  a  cc 
sale.  If  it  does,  BlacKbarn,  J,,  agrt 
not  be  supported.  And  if  it  does  n 
the  judgment,  because  the  fonndati{ 
kers  ordered  to  make  a  contract  : 
ordered,  as  it  seems  to  me,  substant 
are  wholly  relieved  from  that  obligal 
the  defendant.  Blackburn,  J.,  also 
tion  of  law  by  which  ho  determines  th 
seems  to  me  to  omit  tlie  expression  c 
He  says('),  "For  I  apprehend  that 
at  the  request  of  and  in  pursuanc* 
by  another  has  incurred  a  liability, 
been,  before  action,  obliged  to  pay 
that  liability,  he  is  entitled  to  have  thi 

{')  Law  Rep.,  7  C.  F.,  110.  (')  Uw 
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He  omifs  the  condition  that  he  should  have  been  obliged  to 
pay  "by  reason  of  the  default  of  that  other."  If  that  be  a 
necessary  part  of  the  proposition  there  must,  in  order  to  make 
the  defendant  liable  in  *this  case,  be  introduced  into  the  [824 
custom  a  liability  of  the  merchant  to  accept  tallow  offered  to 
him  by  the  broker.  The  judgment  of  Channell,  B.,  likewise, 
omits  any  mention  of  the  obligation  of  the  defendant  to  ac- 
cept. The  order  modified  by  the  custom  means,  he  says, 
'*buy  for  my  benefit  in  your  own  name ;  hand  to  me  the  goods 
when  you  get  them ;  get  them  as  cheaply  as  you  can  m  the 
market ;  I  will  pay  you  the  price  you  have  to  pay  to  the 
seller,  and  will  pay  you  brokerage  for  jour  services."  If 
to  the  last  phrase  had  been  added,  "  I  will  accept  the  goods, 
when  you  offer  to  hand  them  to  me,"  I  cannot  help  thinking 
it  would  clearly  appear  that  the  statement  would  amount 
to  a  contract  of  purchase  and  sale  between  the  plaintiffs  and 
the  defendant. 

I  agree  with  Blackburn,  J.,  that  the  difficulties  of  the 
case,  whatever  they  may  be,  cannot  be  cured  by  any  Bxip- 
posed  equity  as  suggested  by  the  Lord  Chief  Baron,  enti- 
tling the  defendant  to  use  the  plaintiffs'  names,  and  sue 
upon  the  contract  pro  tanto  beneficially  for  himself, 
and  for  a  surplus  as  trustee  for  other  purchasers.  This, 
as  it  seems,  without  the  consent  of  the  other  purchasers, 
or  of  any  liabilit}^  on  their  part  to  bear  a  share  of  the 
costs  of  the  litigation  by  which,  on  the  supposition,  they 
would  benefit. 

Blackburn,  J.,  in  his  judgment  in  the  Exchequer  Cham- 
ber, expresses  an  opinion  that,  if  the  custom  be  adhered  to, 
there  is  no  breach  of  the  fiduciary  relation  between  the 
broker  and  his  employer.  He  relies  much  upon  the  fact  of 
the  broker  entering  into  a  contract  in  his  own  name  with 
other  principals,  and  thereby  fixing  himself  to  the  prices  of 
April  But,  as  it  seems  to  me,  he  would  be  just  as  much 
fixed  to  the  defendant  if  he  forwarded  to  the  defendant  a 
bought  note  at  the  market  price  of  the  day  without  in  fact 
entering  into  any  other  contract  himself  at  that  time.  And 
although  such  conduct  would  be  inconsistent  with  the  cus- 
tom as  stated,  I  see  great  difficulty  in  its  being  detected  by 
the  merchant ;  and  if  the  broker  were  desirous  to  speculate 
for  a  falling  market,  I  see  a  great  temptation  to  him  to  adopt 
such  conduct.  He  would  expect  to  fulfil  the  supposed  or 
intimated  contract  made  for  the  defendant  by  purchasing 
tallow  later  in  a  fallWn  market.  Or  if  the  market  weiH3 
rising,  or  expected  to  rise,  when  the  order  was  received,  the 
broker  might  be  tempted  to  *make  his  own  contract  [825 
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at  once,  and  delay  a  notification  by  a  b( 
ployer  as  long  as  possible,  and  then 
price  of  that  day.  if  the  custom  be  at 
no  bnsiness  reason  for  its  establishmen 
its  giving  to  them  facilities  for  earnin 
on  easier  terras,  I  fail  to  see  any  ad 
chants  who  employ  the  brokers  adeqi 
carefully  selected  principal.  It  is  a  c 
vented  by  the  body  of  brokers  for  the 
vantage.  It  therefore,  as  it  seems  to 
observations  with  which  I  commence 
hold  it  binding  on  a  merchant,  ignon 
istence,  seems  to  me  to  be  contrary  to 
submit  to  your  Lordships  that  it  can 
submit  that  the  judgments  below  were  i 
to  be  reversed. 

Mr.  Baron  Cleasby:  The  plaintifl 
respondents  in  the  appeal)  were  tallow 
their  bnsiness  in  London. 

On  the  2d  of  April,  1869,  the  defends 
chant,  employed  the  "plaintiffs  to  buy 
tallow  at  46s.  Qd.  (per  cwt.)  for  deliver; 

The  plaintiffs  executed  the  order  ii 
will  be  afterwards  mentioned,  by  mak: 
firm  of  Simpson  &  Co.,  tallow  brokers  ; 

At  the  time  of  delivery  the  plaintiffs 
defendant  tallow  according  to  the  contri 
to  accept,  and  the  plaintiffs  having  then 
for  the  difference  in  price  brougnt  th 
this  difference. 

There  was  another  transaction  of  200 
of  April,  but  it  is  enough  to  deal  wi 
same  reasoning  being  applicable  to  botl 
difference  of  detail. 

The  plaintiffs  execated  the  order  to 
entering  into  a  contract  with  Simpson  & 
and  this  contract  was  subject  to  a  u 
generally  stated  thus,  viz.,  that  Simf 
826]  bound  to  deliver  the  200  *tons,  b 
of  tons  as  should  be  the  balance  of  pu 
tween  them  and  the  plaintiff,  such  bal 
convenient  time  before  the  June  delivei 

The  question  in  the  cause  as  regard 
of  April  is  whether  it  was  propoHy  e 
tract  entered  into  with  Simpson,  becai 
fendant  is  cleailv  liable. 
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This  question  formed  the  subject  of  the  judgments  deliv- 
ered in  the  Court  of  Common  Fleas  and  in  the  Exchequer 
Chamber  in  favor  of  the  plaintiflfs,  and  upon  which  in  both, 
courts  the  judges  were  equally  divided,  and  by  answering 
it  the  question  put  by  your  Lordships  to  the  judges  is  an- 
swered, viz.,  whether  those  judgments  were  right. 

Having  been  one  of  the  judges  in  the  Exchequer  Cham- 
ber who  thought  that  the  employment  was  not  properly 
executed,  and  delivered  a  judgment  to  that  effect,  which 
was  fully  brought  under  your  Lordships'  notice  during  the 
argument,  I  do  not  feel  that  I  should  be  justified  in  occupy- 
ing the  time  of  your  Lordships  now  by  repeating  at  length 
the  reasons  then  given,  to  which  I  beg  leave  to  refer. 

I  quite  agree  that  by  employing  a  broker  who  acts  upon 
a  particular  market  you  autiiorize  him  to  make  contracts 
upon  all  such  terms  as  are  usual  upon  the  market,  other- 
wise his  hand  would  be  tied  and  he  might  not  be  able  to 
contract  at  all.  Therefore,  as  regards  all  such  matters  as 
the  time  and  mode  of  payment,  the  time  and  mode  of  de- 
livery, the  various  allowances  to  be  made,  the  mode  of  ad- 
justing disputes  as  to  quality,  and  all  such  matters  as  arise 
upon  the  contract  made  in  the  market,  the  principal  would 
be  bound  by  the  usage,  but  not,  I  apprehend,  because  he 
must  be  supposed  to  have  made  ing^uiries  and  to  have 
known  them,  but  for  the  reasons  given  by  Mr.  Justice 
Willes,  because  they  were  within  the  authority  conferred 
upon  his  agent. 

These  usages  must  not  be  confounded  with  local  customs 
or  usages  connected  with  land,  or  the  various  rights  belong- 
ing to  it,  or  with  modes  of  election  to  public  offices,  and 
matters  of  that  nature.  These  have  the  force  of  law  inde- 
pendent of  persons  consenting  to  them,  and  they  are  fixed 
and  certain  and  cannot  be  changed.  But  the  usages  of 
what  is  called  the  London  Tallow  *Market  have  no  [827 
le^l  obligation,  except  so  far  as  persons  expressly  or  im- 
pliedly consent  to  them.  If  persons  thought  proper  they 
might  make  contracts  expressly  at  variance  with  the  usage. 

No  one  would  suggest  that  the  London  Tallow  Market 
means  an  ancient  public  market  with  immemorial  usages 
annexed  to  it.  And  the  usages  prevailing  there  may  be 
clianged  from  time  to  time  according  to  the  arrangement 
of  persons  belonging  to  the  market  or  exchange,  or  perhaps 
of  some  committee  appointed  by  them. 

There  seems  to  be  no  necessity  to  resort  to  so  unreason- 
able a  fiction  as  that  persons  who  employ  a  broker,  and  who 
may  send  their  instructions  from  all  parts  of   the  world, 
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he  nsages  prevailing  at  thi 
:  where  he  acts.     It  is  on 

adopted  and  prevailing  a 
rket  (or  more  correctly  sp 

particular  place)  regulate 
ite  a  different  thmg  to  aay 
ployment  of  a  person  to  at 
it  made  upon  the  exchani 
present  case,  hundreds  of  i 
ff^as  never  heard  of. 
iswering  jonr  Lordships' 
ecided,  viz.,  what  was  the 
id  what  was  the  performai 
^ards  the  first,  Baron  Cha 
>F  the  plaintiffs  waa  not  a 
but  in  a  different  charactei 
y  upon  that  view.  But  I 
3  snowing  that  the  plaint: 
rokers : 

;  The  bnsineas  of  the  pla 
city  of  London. 
ndly;  The  employment  is 
ant  casually  meeting  one  o 
?rpool,  and  giving  him  th 
ue  the  price  is  jgiven  46*.  6i 
ing  46*.  6d.  The  subseqi 
8  to  buy  on  the  best  terms 
dly :  It  is  expressly  found 
know  *of  any  custom  to  q 

the  employment  as  brokei 
1  at  Liverpool. 
:thly :    The  contract  note 

by  them  in  their  charac: 

"Uasworth,  Sworn  Brokers 
lly  :  The  usual  brokerage  ( 

plaintiffs  to  the  defendan 
o  one  letter,  where  £16  8s. 
upon  £3,383  6*.  5d.,  the  fu 
g  discount  and  allowances. 

farther,  the  whole  corresp 

position  of  the  plaintiffs  i 
ffas  supposed  to  be  iadepi 

to  the  letter  of  the  28tl 
ntract  of  the  date,  in  wh 

e  trust  the  market  will  im 
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a  profit.    We  ourselves  think  there  is  every  sign  of   its 
doing  so,  and  tallow  bought  now  will  pay." 

If  this  be  satisfactory  to  show  that  the  plaintiffs  were  em- 
ployed in  the  real  character  of  brokers  to  buy  for  them, 
then  it  is  unnecessary  to  trouble  your  Lordships  with  far- 
ther references  to  show  that  what  the  plaintiffs  did  was  to 
make  themselves  the  sellers,  which  is  admittedly  inconsist- 
ent with  the  character  of  brokers :  BostocJc  v.  Jardine  (*). 

Bat  to  show  how  completely  the  plaintiffs  did  actually 
become  the  sellers  to  the  defendant  it  is  onlj  necessary  to 
refer  to  one  paragraph  in  the  case,  from  which  it  appears 
that  upon  balancing  the  purchases  and  sales  from  and  to 
Simpson  &  Co.,  the  plaintiffs  had  sold  to  Simpson  &  Co. 
one  hundred  tons  more  than  they  had  bought  of  them,  so 
that  all  the  sales  by  Simpson  &  Co.  were,  according  to  the 
usage,  cancelled,  and  the  plaintiffs  became  the  real  sellers, 
and  accordingly  had  to  go  into  the  market  and  buy  one 
hundi-ed  and  twenty-five  tons  on  the  28th  of  May. 

The  vice  of  the  usage  set  up  in  the  present  case  cannot 
be  appreciated  by  examining  its  parts  separately.  It  must 
be  looked  at  as  a  whole,  ana  its  vice  consists,  I  apprehend, 
in  this,  that  the  broker  *is  to  make  the  contract  of  [829 
purchase  for  another  whose  interest  as  buyer  it  is  to  nave 
the  advantage  of  every  turn  of  the  market ;  but  if  the 
broker  may  eventually  have  to  provide  the  goods  as  princi- 
pal, then  It  becomes  his  interest  as  seller  that  the  price 
which  he  is  to  receive  should  have  been  as  much  in  mvor 
of  the  seller  as  the  state  of  the  market  would  admit.  Thus 
the  two  positions  are  opposed. 

The  following  passage  from  the  work  of  one  of  the  great- 
est writers  on  law,  of  a  recent  period,  is  properly  applicable 
to  the  present  case  : 

"In  this  connection  also  it  seems  proper  to  state  another 
rule  in  regard  to  the  duties  of  agents,  which  is  of  general 
application,  and  that  is,  that  in  matters  touching  the  agency, 
agents  cannot  act  so  as  to  bind  their  principals  where  they 
have  an  adverse  interest  in  themselves.  This  rule  is  founded 
npon  the  plain  and  obvious  consideration  that  the  principal 
bargains  in  the  employment  for  the  exercise  of  the  disinter- 
ested skill,  diligence,  and  zeal  of  the  agent  for  his  exclusive 
benefit :"  Story  on  Agency  (*).  And  this  rule  is  in  passages 
which  follow  illustrated  in  the  most  forcible  manner. 

I  submit  that  this  fundamental  and  important  rule  can- 
not be  defeated  by  a  usage,  or,  as  Mr.  Justice  Willes  calls 
it,  a  lax  practice  of  brokers,  which  is  plainly  of  their  own 

I')  «  n.  A  C,  7^)0;  S4  L.  J.  (Fix.).  142.  (*)  Sect.  210. 

U  Eng.  Hep.  26 
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creation  for  their  convenience  and  adv 
ment  of  speculative  dealings. 

I  have  purposely  not  gone  into  the  fo 
the  plaintiffs  being  employed  to  buy  fil 
tract  for  two  hundred  tons  and  so  gat 
principal  to  whom  he  could  resort.  1 
Salomons  v.  Pender  (')  not  to  be  an  es 
and  to  deprive  the  broker  of  hia  claim 
seemed  unnecesaary  to  consider  how  far 
wise  unobjectionable,  might  remove  thi 
culty,  as  my  opinion  rests  upon  the  si 
to  the  manner  in  which  the  employmenl 

For  the  above  i-easons  I  answer  your 
by  saying,  that  in  my  humble  opinio 
the  Courts  of  Common  Pleas  and  Exch 
not  right  and  ought  to  be  reversed, 
830]  *Me.  Justice  Grove:  Theplair 
ployed  by  the  defendant  as  brokers, 
were  to  negotiate  a  binding  contract  bt 
low  and  buyers  (the  defendant  below) 
tended  that,  if  their  employment  was . 
the  plaintiffs  fulfilled  the  duty  impost 
ment ;  there  was,  as  stated  by  my  Brotl 
judgment,  "an  important  departure  fro 
of  a  broker"  and  "  the  employer  has 
liability  of  the  other  persons  as  well ' 
when  the  employer  is  buyer,  as  here). 
case  is,  can  this  ordinary  duty  be  vari 
a  market  of  which  the  employer  is  i^ 
from  the  circumstances  of  the  case  c: 
presumed  to  know  \  This  custom  appe 
to  change  modes  or  incidents  of  the  si 
delivery,  time  and  manner  of  payment, 
of  discount,  &c,,  but  to  change  snbsta 
the  employment  and  tlie  relations  of  tl 
tract.  I  do  not  think  a  person  dealing 
customs  of  which  he  is  ignorant,  thou; 
to  inquire  as  to  usages  such  as  those  J 
if  he  do  not  inqnire  into  tliem  may  fair 
by  them,  is  bound  to  inquire  into  a  nsaj 
is  in  fact  not  a  broker,  or  is  to  be  bou 
supposed  broker  when  he  has  not  all  tl 
tiiges  resulting  from  the  performance 
lor  which  he  pays  commission. 

An  order  "buy  for  me,"  and  a  bougl 
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your  acconnt,"  I  cannot  but  think  mean  respectively  ''buy" 
or  "bought"  in  the  ordinary  sense  and  ordinary  accepta- 
tion of  such  instruments,  and  although  the  late  Mr.  Baron 
Channell  seems  to  have  been  of  opinion  (*)  .that  because  the 
order  does  not  use  the  terms  ''  as  an  ordinary  broker  does," 
it  is  capable  of  a  construction  applicable  to  a  mere  order  to 
bay,  though  not  as  an  ordinary  broker,  I  cannot,  with  the 
most  unfeigned  respect  for  that  learned  judge,  adopt  that 
view,  the  order  being  given  as  to  ordinary  brokers,  and  the 
defendant  having  no  reason  to  believe  that  the  plaintiffs 
acted  in  any  other  capacity. 

*If  the  short  terms  of  mercantile  contracts,  because  [831 
they  do  not  expressly  exclude  other  than  the  ordinary 
accompaniments,  are  to  be  taken  to  admit  of  such  being  in- 
corporated with  them  when  these  vary  the  ordinary  legal  re- 
lations of  the  parties  to  them,  if  sucli  variance  of  relation 
be  a  custom  of  market  known  only  to  the  one  of  the  parties, 
and  advantageous  or  possibly  advantageous  to  such  party, 
it  seems  to  me  that  elements  of  great  uncertainty  would  be 
introduced  into  such  supposed  contracts,  business  transac-. 
tions  would  be  much  hampered,  and  the  parties  be  not  really 
ad  idem. 

The  lat«  learned  Chief  Justice  of  the  Common  Pleas,  in 
the  judgment  of  himself  and  Sir  Montague  Smith  (*),  says 
that  the  plaintiffs,  under  the  circumstances  of  the  case, 
"  must  be  taken  to  intimate  to  the  defendant  by  such  bought 
notes  that  thev  had  bought  on  his  account  of  themselves, 
that  is,  that  tney  had  personally  sold  to  him,  and  made 
themselves  personally  responsible  as  sellers  to  him,  as  the 
buyer  upon  such  bought  notes,  and  the  defendant,  being 
bound  by  the  usage,  and  writing  the  letters  which  were  put 
in  evidence  at  the  trial,  must  be  taken  to  have  assented  to 
the  terms  of  those  bought  notes,  so  as  to  make  contracts 
binding  upon  him  as  for  sales  and  purchases  between  him 
and  the  plaintiffs,  upon  the  terms  of  those  letters."  I  see 
nothing  in  the  bought  notes  or  in  the  letters  of  the  defen-^ 
dant  wliich  to  my  mind  can  fairly  import  such  a  construe-' 
tion.  I  am  of  opinion  with  the  late  Mr.  Justice  Willes, 
that  here  the  importation  of  the  usage  "does  not  merely 
control  the  mode  of  i)erformance  of  the  contract,  but  that  it 
changes  its  intrinsic  character,"  that  it  converts  a  broker 
into  a  principal  seller  without  the  knowledge  of  the  buyer 
who  employs  him,  and  that  it  must  therefore  be  rejected.  It 
not  improbably  deprives  the  buyer  of  that  for  which  he  bar- 

P)  Mbfifift  V.  liobintorij  Law  Rep.,  1  C.         (')   MoUett  v.  Jiobifuton,  Law  Rep.,  6 
P',«t|..  11«.  C.  r.,  at  p.  051. 
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gains,  viz.,  exertion  of  skill  on  his  h 
of  the  asent  he  pays.  That  the  pei 
has,  probably,  by  this  sort  of  trar 
verse  to  that  of.  his  employer,  is  a 
forced  in  the  judgments  of  several 
and  is  not  merely  an  argament  ab 
far  to  show  that  the  usage  reali; 
832]  *thB  transaction  from  that  C( 
ties  and  expressed  in  the  order  an 
ably  read  as  mercantile  documents 
the  plaintiffs  have  not  made  such 
employed  and  paid  to  make,  and 
Lordships'  question  in  the  negative, 

Mit.  Baron  Amphlett  :  My  Loi 
opinion  of  my  Brother  Blackburn  i 
reasoning  on  which  it  ia  rested,  I  wij 
the  same  ground,  and  will  content 
answer  to  your  Lordships'  question 
Courts  of  Common  Pleas  and  Exche 

July  6.  Lord  Chelmsford  :  M; 
ence  of  judicial  opinion  in  this  cas 
dinary  result  of  there  being  nothin; 
given  in  both  the  courts  below. 

The  respondents  (MoUetts)  broug' 
damages  lor  the  non-acceptance  b; 
8on_)  of  quantities  of  tallow,  the  aui 
which  it  was  alleged  had  been  enter 
by  Molletts  as  brokers  on  his  accoui 
was  entered  for  the  plaintiffs  by 
served  to  the  defendant  to  move  to  t 
to  enter  a  nonsuit  or  a  verdict  for  th 
obtained  bv  the  defendant  in  the  ( 
but  upon  the  argument  of  the  rule 
were  equally  divided  in  their  opii 
the  rule  was  discharged,  and  judgrr 
plaintiffs  upon  the  verdict  taken  bj 
'to  the  Exchequer  Chamber,  the  i 
opinion  amongst  the  judges  occui 
judgment  of  the  Court  of  Common  '. 
Upon  this  singular  state  of  things 
actual  judgment  in  either  of  the  co 
right  to  recover  in  the  action.  Of  tli 
moned  to  assist  your  Lordships,  tl 
not  previously  heard  the  case,  and  i 
the  result  being  that  we  have  six 
833]   *of  the  case,  and  seven  the 
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supposed,  therefore,  that  the  question  to  be  determined  is 
involved  in  some  diflSculty. 

The  question  shortly  stated  is  whether,  upon  an  employ- 
ment of  the  respondents  as  brokers,  to  purchase  a  quantity 
of  tallow  for  the  appellant,  a  custom  existing  in  the  tallow 
trade  is  incorporated  into  the  relation  between  the  parties 
so  as  to  render  the  appellant  liable  to  indemnify  the  respon- 
dents against  losses  which  arose  upon  certain  contracts  en- 
tered into  by  them,  in  order  to  enable  them  to  provide  the 
requisite  quantity  of  tallow  for  the  appellant. 

The  respondents  are  brokers,  carrymg  on  business  in  the 
city  of  London,  and  the  appellant  is  a  merchant  at  Liver- 
pool. On  the  2d  of  April,  1869,  the  appellant  met  one  of 
the  respondents  at  Liverpool,  and  gave  him  an  order  to 
"buy  for  him  50  tons  of  tallow,  June  delivery,  at  46^.  6(i." 
On  the  same  day  the  respondents  sent  a  bought  note  to  the 
appellant,  with  a  letter  beginning  in  these  terms :  ''  We  have 
received  a  message  to  buy  for  your  account  50  tons  tallow, 
June  delivery,  at  46^.  Qd.y  and  which  we  succeeded  in 
doing."  On  28th  of  April,  the  appellant  sent  a  farther 
order  to  the  respondents,  by  telegram,  from  Liverpool,  as 
follows;  *'28th  April,  1869.  Mollett,  Bull  &  Unsworth, 
London.  Charles  Kobinson.  Buy  200  tons  tallow  for  Jnne 
delivery,  best  terms." 

On  the  same  day,  in  answer  to  the  telegram,  the  respon- 
dents sent  to  the  appellant  a  bought  note  as  follows :  *'  Lon- 
don, 28th  April,  1869.  C.  J.  Robinson.  We  have  this  day 
bought  for  your  account  200  tons  net." 

Upon  receiving  the  order  of  the  2d  of  April,  the  respon- 
dents entered  into  a  contract  with  a  Russian  broker,  trading 
under  the  firm  of  Messrs.  Simpson  &  Co.,  for  the  purchase 
of  150  tons  of  tallow,  intending  to  appropriate  60  tons  out  of 
the  150  tons  to  the  appellants'  order,  ana  100  tons  to  another 
order,  which  the  respondents  had  received  from  another 
person,  and  the  respondents  made  out  and  sent  to  Messrs. 
Simpson  &  Co.  a  sold  note  in  respect  of  the  iSb  tons  as  hav- 
ing been  sold  on  account  of  Simpson  &  Co.,  and  received 
from  Simpson  &  Co.  a  bought  note  for  the  150  tons,  as  hav- 
ing been  bought  on  account  of  the  respondents.  On  receiv- 
ing the  second  order,  of  the  28th  of  April,  the  respondents 
•entered  into  a  contract  with  a  firm  of  Messrs.  Ray-  [834 
ner&Co.,  for  the  purchase  of  200  tons  of  tallow,  and  into 
another  contract  with  Messrs.  Simpson  &  Co.  for  the  pur- 
chase of  150  tons  of  tallow,  intending  to  appropriate  to  the 
appellant's  second  order  these  150  tons,  and  50  tons  out  of 
llie  200  tons  purchased  from  Rayner  &  Co.,  and  similar 
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bought  and  sold  nott?s  as  before  W' 
parties. 

Settlernents  of  transactions  in  tall 
April,  May,  and  June,  and  on  the  J 
of  Simpson  &  Co.  failed,  and  were 
gngemunts.  At  the  time  there  were 
standing  in  respect  of  the  sale  ai 
between  Simpson  &  Co.  and  the  i 
settlement  of  acconnta  between  thi 
quantity  of  tallow  sold  against  tlie 
cliased  by  the  plaintiffs  on  accoui 
appeared  that  the  respondents  had 
200  tons  more  to  Simpson  &  Co.  tl 
on  their  own  account.  These  purcl 
ing  to  the  usual  mode  of  settling 
trade,  were  cancelled. 

On  the  31st  of  May  the  respondi 
notice  that  they  were  ready  to  delivt 
fulfilment  of  his  order  of  the  2d  ( 
June  they  gave  him  notice  that  tin 
seventy-hve  tons  in  part  fulfilment 
of  April,  and  on  the  8th  of  June  a  i 
,were  ready  to  deliver  seventy-five  t( 
ther  fulfilment  of  his  order  of  the 

Eellant,  having  ascertained  that  Si 
ad  never  tendered  any  tallow  to 
them  notice  on  the  15th  of  June  th 
the  tallow  offered  in  fulfilment  of  h 
The  tallow  to  which  the  responde 
tioned,  refer,  was  purchased  by  the 
tons,  from  Messrs,  Brown  &  Co,  on  t 
as  to  thirty  tons  from  Messrs.  Rayne 
28th  of  April,  1869,  as  to  twenty- 
Vanghan,  Smith  &  Co.,  on  the  4tn 
125  tons  from  Mr.  Stonehouse  on 
On  the  refusal  of  the  appellant  to  a 
to  him,  the  respondents  sold  it,  am 
nified  by  the  appellant  for  the  losi 
835]  *the  difference  in  the  price  i 
tallow,  and  that  which  they  had  al 
and  Bayner  &  Co.  And  upon  the  re 
pay  the  amount  of  the  difference,  tl 
The  only  question  in  the  case  is,  y 
'— und  by  a  custom  as  to  brokers 
low  trade,  of  which  he  was  ignoi 
)ymeiit  of  the  respondents  as liis 
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and  their  purchase,  in  the  London  market,  of  the  quantity 
of  tallow  ordered. 

In  the  29th  paragraph  of  the  case  upon  appeal,  it  is  stated 
as  follows :  "At  the  trial  it  was  proved  that  there  exists  an 
established  custom  in  the  London  tallow  trade  for  brokers 
when  they  receive  an  order  from  a  principal  for  the  pur- 
chase of  tallow,  to  make  a  contract  or  contracts  in  tiieir 
own  names,  without  disclosing  their  principals,  and  also  to 
make  such  contracts,  either  for  the  specific  g^uantity  of  tal- 
low so  ordered,  or  to  include  such  order  with  others  they 
may  have  received  in  a  contract  for  the  entire  quantity, 
or  many  quantities  at  their  convenience,  at  the  same  time 
exchanging  bought  and  sold  notes  with  the  selling  brokers, 
and  passinj^  to  their  principals  a  bought  note  for  the  spe- 
cific quantity  ordered  by  them.  When  a  broker  so  pur- 
chases in  his  own  name,  he  is  personally  bound  by  the 
contract  On  the  usual  settling-days  the  brokers  balance 
between  themselves  the  purchases  and  sales  made,  and  make 
or  receive  deliveries  to  or  from  their  principals,  as  the  case 
may  be,  or  if  their  principal's  refuse  to  accept  or  deliver, 
then  to  sell  or  buy  against  them,  and  charge  them  with  the 
loss  (if  any) ;  or  if  delivery  is  not  req^uired  on  either  side, 
then  any  difference  which  may  arise  Irom  a  rise  or  fall  in 
the  market  is  paid  by  the  one  to  the  other."  It  is  added, 
**This  custom  does  not  exist  at  Liverpool,  and  was  unknown 
to  the  defendant." 

In  the  arguments  and  in  the  judgments  in  this  case,  it 
eeems  to  have  been  taken  for  granted  that  the  custom  ap- 
plies in  the  case  of  a  single  transaction  of  a  broker  buying 
m  the  market  upon  the  order  of  a  principal.  But  upon  a 
careful  examination  of  the  terms  of  the  custom  as  stated,  it 
appears  to  me  that  it  merely  regulates  the  dealings  of  bro- 
kers amongst  themselves,  in  buying  and  selling  as  princi- 
pals, and  the  mode  of  adjusting  and  settling  accounts  with 
each  other,  and  that  no  part  of  it  is  applicable  to  the  ordi- 
nary employment  of  a  broker  engaged  to  buy  for  a  real 
principal. 

*A8Suming,  however,  that  the  custom  would  have  [836 
applied  in  the  present  case  if  it  had  been  known  to  the  ap- 

CHllant  at  the  time  of  employing  the  respondents  as  his 
rokers,  the  question  arises  whether  ^t  is  of  such  a  nature 
as  to  be  binding  on  a  person  who  is  ignorant  of  its  exist- 
ence, by  merely  employing  a  broker  to  buy  for  him  in  the 
market  where  the  custom  prevails. 
The  effect  of  this  custom  is  to  change  the  character  of  a 
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broker  who  is  an  agent  to  buy  for  his  employer,  into  that 
of  a  principal  to  sell  for  him.  No  doubt  a  person  employ- 
ing a  broker  may  engage  his  services  upon  any  terras  he 
E leases ;  and  if  a  person  employs  a  broker  to  transact  for 
ira  upon  a  market  with  the  usages  of  which  the  principal 
is  unacquainted,  he  gives  authority  to  the  broker  to  make 
contracts  upon  the  footing  of  such  usages,  provided  they 
are  such  as  regulate  the  mode  of  performing  the  contracts, 
and  do  not  change  their  intrinsic  character.  It  was  not 
contended  in  the  present  case  that  if  the  respondents  were 
employed  in  the  ordinary  character  of  brokers,  they  had 
performed  their  duty  to  their  employer.  Of  course,  if  the 
appellant  knew  of  the  existence  of  tne  usage,  and  chose  to 
employ  the  respondents  without  any  restriction  upon  them, 
he  might  be  taken  to  have  authorized  them  to  act  for  him 
in  conformity  to  such  usage. 

The  late  Lord  Chief  Justice  of  the  Common  Pleas  in  his 
judgment  said  :  "If  the  usage  is  introduced,  as  we  think  it 
may  be,  and  the  defendant  is  bound  by  it,  as  we  think  he 
is,  then  the  inference  which  we  should  draw  from  the  fact 
is,  that  the  plaintiffs  having  signed  the  bought  notes  sent 
to  the  defendant,  and  not  having  disclosed  the  name  of  any 
principal,  and  in  fact  not  having  any  principals  for  the  par- 
ticular contracts  evidenced  by  such  bought  notes,  must  be 
taken  to  intimate  to  the  defendant  by  such  bought  notes 
that  they  had  personally  sold  to  him,  and  made  tnemselves 
personally  responsible  to  him  as  the  buyers  uiK)n  such 
bought  notes,  and  then  the  defendant  being  bound  by  the 
usage  and  writing  the  letters  which  were  put  in  evidence  at  the 
trial,  must  be  taken  to  have  assented  to  these  bought  notes, 
so  as  to  make  contracts  binding  upon  him  as  for  sales  and 
purchases  between  him  and  the  plaintiffs  upon  the  terms  of 
these  letters." 

I  really  am  at  a  loss  to  see  how  the  bought  notes  could 
give  the  information  which  the  late  learned  Lord  Chief  Jus- 
tice found  in  them.  They  are,  as  to  both  the  orders,  in  the 
837]  same  terms,  the  *onlv  difference  being  as  to  quan- 
tities, ''We  have  this  day  bought  for  your  account  so 
many  tons  net."  These  were  sent  to  inform  the  appellant 
that  his  orders  to  buy  tallow  for  him  had  been  obeyed. 
How  could  the  appellant  understand  that  the  orders  given, 
"buy  for  me,"  had  been  interpreted  "sell  to  me,"  and  had 
been  so  executed?  Nor  would  the  bought  notes  disclose 
to  the  aj)pellant  that  the  respondents  had  no  principals  for 
the  particular  contracts  evidenced  by  the  bought  notes. 
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"Bonght  for  you"  would  rather  intimate  that  the  re- 
spondents had  contracted  with  an  independent  seller,  some 
third  person,  and  not  that  they  had  bought  of  themselves 
for  the  appellant.  And  in  the  letters  accompanying  the 
bought  notes  the  seller  is  mentioned  as  a  third  person, 
and  the  terms  of  the  contract  with  him  are  minutely  de- 
tailed. 

I  find  nothing  in  the  facts  of  the  case  which  appear  to  me 
to  justify  the  opinions  of  the  judges  who  were  in  favor  of 
the  plaintiffs,  that  they  were  employed  not  as  ordinary 
brokers,  but  in  a  different  character.  A  different  relation 
can  be  established  only  by  incorporating  the  usa^e  into  the 
employment.  Mr.  Justice  Blackburn  said,  in  his  opinion 
dehvered  to  your  Lordships,  "  that  the  respondents'  mode 
of  executing  the  appellant's  orders  was  a  departure  from 
the  ordinary  duty  oi  a  broker,  that  duty  requiring  the  bro- 
ker to  establish  privity  of  contract  between  the  two  princi- 
pals." Now  the  mere  intention  to  appropriate  a  portion  of 
the  taUow  agreed  to  be  purchased  from  Simpson  &  Co.^  and 
Rayner  &  Co.  respectivelv,  could  not  possibly  establish  a 
privity  between  them  and  the  appellant,  even  if  the  delivery  of 
a  smsdler  quantity  than  that  which  they  had  agreed  to  sell 
could  have  been  enforced  against  them.  Besides,  in  the 
case  of  Simpson  &  Co.,  there  was,  virtually,  no  tallow  in 
existence,  which,  by  their  contract  with  the  respondents, 
Simpson  &  Co.  could  have  been  called  upon  by  tne  appel- 
lant to  deliver  to  him  ;  the  purchases  from  Simpson  &  Co., 
by  the  effect  of  the  custom  upon  their  transactions  with 
the  respondents  \m  which  a  larger  quantity  of  tallow  had 
been  sold  to  them  than  had  been  bought  by  them)  having 
been  cancelled. 

I  have  already  intimated  the  doubt  which  I  entertain 
whether  the  usage  of  the  London  tallow  trade  applies,  at  all, 
to  the  case  of  an  ordinary  transaction  between  oroker  and 
principal.  Assuming,  ^however,  that  it  does,  I  hesitate  [838 
to  say  that  it  would  not  apply  in  the  case  of  persons  knowing 
of  its  existence,  and  employing  a  broker  to  act  for  them  in 
the  market  where  it  prevails.  But  the  usage  is  of  such  a 
peculiar  character,  and  is  so  completely  at  variance  with 
the  relation  between  the  parties,  converting  a  broker  em- 
ployed to  buy,  into  a  principal  selling  for  himself,  and 
thereby  ^ving  him  an  interest  wholly  opposed  to  his  duty, 
that  I  think  no  person  who  is  ignorant  of  such  an  usage  can 
be  held  to  have  agreed  to  submit  to  its  conditions,  merely 
by  employing  the  services  of  a  broker,  to  whom  the  usage 
14  Entg.  Kep.  27 


L 


I 

r 


210 


ENGLISH  AND  IRISH  APPEALS. 


[L.R. 


.1 


1876 


Robinson  v.  MoUett. 


is  known,  to  perform  the  ordinary  and  accustomed  duties 
belonging  to  such  enaployment. 

I  submit  to  your  Loraships,  that  the  judgments  of  the 
Common  Pleas  and  of  the  Exchequer  Chamber  ought  to  be 
be  reversed,  and  the  judgment  entered  for  the  defendant 
Kobinson. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  in 
this  case  I  agree  so  entirely  with  the  observations  of  my 
noble  and  learned  friend,  and  the  case  has  been  so  completely 
exhausted  by  him,  and  by  the  reasoning  in  the  opinions  of 
Mr.  Justice  Mellor,  Mr.  Justice  Brett,  Mr.  Baron  Cleasby  and 
Mr.  Justice  Grove,  that  I  should  not  feel  myself  justified 
in  detaining  your  Lordships  by  repeating  what  has  already 
been  (to  my  mind)  so  satisfactorily  stated.  I  agree  with 
the  motion  of  my  noble  and  learned  friend. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur. 

Lord  O'Hagan  :  My  Lords,  I  am  of  the  same  opinion. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed^ 
and  judgment  entered  for  the  defendant. 

Lo^'ds^  Journals^  6  th  July,  1875. 

Attorneys  for  plaintiff  in  error :  Simpson  &  CuUingford. 
Attorneys  for  defendant  in  error :  Thomas  &  Hollajns, 


See  1  £ng.  Rep.,  41  note. 

The  principal  case  seems  to  settle 
conclusively,  in  England,  two  propo- 
sitions ; 

1.  That  custon^  or  usage  cannot 
change  the  clear,  ordinary,  legal  effect 
of  a  contract  or  of  an  established  rule 
of  law. 

2.  That  one  is  not  chargeable  with 
knowledge  of  a  local  custom  or  usage 
though  he  deal  in  that  location  with 
persons  who  govern  themselves  there- 
by, unless  it  be  affirmatively  shown  that 
l^e  was  notified  or  was  cognizant  thereof 
and  dealt  with  reference  thereto. 

The  rules  seem  to  be  the  same  in  this 
country. 

Under  the  first  rule,  see  WadUy  v. 
Davis,  63  Barb. ,  500 ;  RandaU  v.  Smith, 
63  Maine,  105,  18  Am.  Rep.,  200,  204 
note ;  Schtnck  v.  Oriffin,  38  New  Jersev 
Law  Rep.,  462;  Cash  v.  ffenkle,  86 
Iowa,  623 ;  WUmering  v.  McGaughey, 
80  Iowa,  205,  6  Am.  Rep.,  673,  and 
note  678  ;  Lanergan  v.  Stewart,  55  Ilia, 
44 ;  Spears  v.  Ward,  48  Ind.,  541 ; 
Mayes  v.  Jiesbit,  25  Upper  Can.  Com. 
Pl.riOl. 

Under  the  second  rule,  see  Wadley 


V.  Da/ns,  68  Barb.,  500  ;  Finder  v. 
Pickering,  119  Mass.,  83 ;  WUmering  v. 
McOaughey,  80  Iowa,  205,  6  Am.  Rep., 
673,  678  note  ;  Spears  v.  Ward,  48  Ind., 
541 ;  RandaU  v.  StnUh,  63  Maine,  105, 
18  Am.  Rep.,  20Q,  204  note. 

Customs  must  be  reasonable,  and  not 
contraiy  to  the  general  principles  of 
law  :  Wadley  v.  Datis,  68  Barb.,  500. 

A  usage  to  be  binding  must  be  uni- 
versal, uniform,  and  of  sufficiently  long 
continuance  to  afford  a  presumption 
that  it  was  known  by  the  parties  to  be 
affected  by  it :  P(n^ter  v.  HUls,  114 
Mass.,  106  ;  Scudder  v.  Bradbury,  106 
Mass.,  422 ;  Fbtoler  v.  Pickering,  119 
Mass.,  83 ;  Wadley  v.  Davis,  63  Barb., 
500. 

The  general  rule  is  that  all  contracts 
made  in  tlie  ordinary  course  of  busi- 
ness, withoilt  particular  stipulations, 
expressed  or  implied,  are  presumed  to 
be  made  in  reference  to  any  existing 
usage  or  custom  relating  to  such  trade, 
and  it  is  always  competent  for  a  party 
to  resort  to  such  usage  to  ascertain  and 
fix  the  terms  of  the  contract :  Walls  v. 
Bailey,  49  N.  Y.,  464,  10  Am.  Hep., 
407 ;   Wadley  v.  Davis,  63  Barb.,  500 ; 
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Lonergan  v.  Stewart,  55  Ills.,  44 ;  Law  Rep.,  402 ;  PhUlips  v.  Mair,  69 
Sehnitzer  v.  Orientaiy  etc.,  114  Mass.,  Ills.,  155 ;  Hayes  v.  NetMt,  25  Upper 
123 ;  Schenck  v.  QHffin,  38  New  Jersey    Can.  Qom,  PL,  105. 


[Law  Reports,  7  House  of  Lords,  889.] 
June  25 ;  July  12,  1875. 

•William  Butcher  (Trastee,  &c.),  Appellant ;  and  [839 
Lawrence  and  Henry  Stead,  Respondents  (*). 

Bankruptcy  Act,  1869 — Protected  Paymetits. 

The  concluding  words  of  the  92d  section  of  the  82  <&  83  Vict  c.  71  (the  Bankrupt 
Act,  1869),  s;iviii^  protection  to  payments,  i&c,  made  as  therein  specified,  apply  to 
a  cnditor  of  the  bankrupt,  and  not  merely  to  his  transferee. 

Where,  therefore,  a  person  sold  ^oods  to  another  as  upon  a  cash  credit,  and,  just 
before  the  credit  expired,  received  irom  the  yendee,  then  on  the  eve  of  bankruptcy, 
payment  for  those  goods,  being,  at  the  time  of  such  payment,  entirely  without 
knowledge  or  even  suspicion  of  the  true  state  of  the  vendee's  circumstances,  he  was 
held  to  be  protected. 

S.,  a  calico  merchant  at  Manchester,  sold  calico,  in  September,  to  M.  <&  W.,  calico 
printers  there,  on  the  usual  terms  of  the  Manchester  market,  which  would  have  made 
payment  due  on  the  2d  of  December.  M.  <fe  W.  were  at  the  time  of  the  purchase 
(though  quite  unknown  to  S.)  in  insolvent  circumstances.  In  November  M.  &  \V. 
sold  a  large  part  of  their  stock-in-trade,  and  directed  their  cashier  to  pay  their  trade 
creditors.  The  cashier  did  so,  and  on  the  22d  of  November  paid  S.,  taking  discount 
and  rebate  of  interest  in  the  ordinary  way.  M.  <&  W.  were  largely  indebted  to  other 
peraoDB  for  advances,  and  on  banking  accounts.  On  the  3d  of  December,  M.  <&  W. 
filed  a  petition  for  liquidation,  and  a  trustee  was  appointed.  The  trustee  sought  to 
get  back  the  money  which  had  been  paid  to  S. : 

Bdd  {dttb.  Lord  Selbome),  that  S.  was  protected  as  "  a  pa^ee,  in  ?ood  faith,  and 
fiir  valoable  consideration,"  within  the  word  of  the  92d  section  of  t£e  Bankruptcy 
Act,  1869. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices, which  had  affirmed  a  previous  decision  of  the  Chief 
Judge  in  Bankruptcy. 

Two  persons  named  Meldrum  &  Wydler  carried  on  busi- 
ness as  calico  printers  at  Beltield,  near  Manchester,  They 
had  dealings  with  Messrs.  Stead,  who  were  manufacturers  at 
Manchester,  and  supplied  Meldrum  &  Wydler  with  cloth 
for  printing.  There  was  a  custom  in  the  trade  known  as  the 
"Manchester  terms,"  by  which  all  cloth  purchased  before 
the  25th  day  of  any  one  month  was  to  be  paid  for,  in  cash, 
on  the  first  Tuesday  after  the  end  of  the  next  succeeding 
month,  and  cloth  bought  on  the  25th,  or  any  *subse-  [840 
(jaent  day,  of  one  month  was  to  be  paid  for,  in  cash,  on  the 
hrst  Tuesday  after  the  end  of  the  second  month  then  next 
ensuing.  On  such  payments  there  was  a  settled  discount  of 
IJ  per  cent 

0)  Affirming  10  Eng.  Rep.,  607. 
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On  the  30th  of  September,  1873,  the  respondents  ^old  to 
Meldrum  &  Wydler  cloth  of  the  value  of  £144,  anJ  on  the 
9th  of  October  they  sold  cloth  of  the  value  of  £46,  and  by 
the  custom  of  the  trade  the  payment  for  both  lots  was  to  be 
made  on  Tuesday,  the  Ist  or  December,  1873. 

In  November,  1873,  Meldrum  &  Wydler  found  that  it  was 
impossible  for  them  to  continue  carrying  on  their  business, 
and  they  sold  a  considerable  portion  of  their  stock-in-trade, 
and  directed  their  cashier  to  pay  their  trade  creditors  in  full 
as  far  as  their  means  would  permit,  thus  leaving  their  other 
creditors  unpaid.  To  these  other  creditors  they  owed  large 
sums  of  money,  most  of  them  for  money  advances,  some  of 
which  were  secured  on  promissory  notes  falling  due  on  the 
14th  and  23d  of  November.  The  cashier,  in  pursuance  of 
the  orders  he  had  received,  paid,  .on  the  22d  of  November, 
to.Messrs.  Stead  the  amount  of  their  claim  for  goods,  taking 
£2  17^.  for  discount  and  8^.  Sd.  for  interest,  and  thus  re- 
ducing the  original  debt  of  £190  to  the  sum  of  £186  14s.  9d, 
The  £2  Yls,  were  made  up  of  the  IJ  per  cent.,  which  would 
be  deducted  on  payment  under  the  ordinary  "Manchester 
terms"  if  the  debt  had  been  paid  when,  strictly,  it  was 
due — on  the  2d  of  December,  and  of  the  sum  of  8^.  3d. 
which  was  a  rebate  for  payment  being  made  ten  days  in 
advance,  namely,  on  the  22a  of  November. 

On  the  3d  of  December,  1873,  Meldrum  &  Wydler  filed 
their  petition  for  liquidation  in  the  Manchester  County 
Court.  The  appellant  was  appointed  trustee  under  the 
liquidation ;  and,  on  the  12th  of  February,  1874,  made  an 
application  to  the  court  against  Stead  &  Co.,  requiring  them 
to  repay  the  sum  they  had  received  as  a  sum  received  in 
fraudxilent  preference.  The  case  came  on  before  the  judge 
of  the  Manchester  County  Court  on  the  3d  of  March,  1874, 
when  an  order  was  made  for  the  repayment  of  the  sum  of 
£186  ISs.  Qd.^  with  costs.  On  appeal  to  the  Chief  Judge  in 
Bankruptcy  this  order  was,  on  the  20th  of  April,  discharged 
with  costs.  The  trustee  appealed  to  the  Ijords  Justices, 
841]  *who,  on  the  6th  of  June,  dismissed  the  appeal  with 
costs  (*).     The  present  appeal  was  then  brought. 

Mr.  Her  Schelly  Q.C.,  and  Mr.  Ford  Norths  for  the  ap- 
pellant (Mr.  S.  Taylor  with  them) :  There  is  here  no  doubt 
that  there  was,  in  fact,  a  preference  of  one  creditor  over 
another.  The  circumstances  of  the  case  are  such  as  to  con- 
stitute a  fraudulent  preference  under  the  92d  section  of  the 
Bankruptcy  Act,  1869.  The  great  reliance  of  the  respon- 
dents here  was,  that  when  they  received  payment  they  knew 

(0  Law  Rep.,  9  Ch.  Ap.,  595. 


Vol  Vn.]  ENGLISH  AND  IRISH  APPEALS.  213 

Batcher  y.  Stead.  1876 

notliing  of  the  real  condition  of  the  bankrupt's  business,  and 
BO,  takmg  payment  in  perfect  ignorq.nce,  they  were  not  liable 
to  return  it.  But  that  arffument  is  not  in  accordance  with 
the  spirit  of  the  bankrupt  lawi^,  or  with  the  decisions  which 
Lave  taken  place  upon  them.  What  the  spirit  of  those 
laws  was,  may  be  seen  from  the  earliest  cases.  In  Alder- 
ion  V.  Temple  (*)  a  promissory  note  was  voluntarily  sent  bv 
the  debtor  to  the  creditor,  who  received  it  by  post,  and  took 
it  in  perfect  ignorance  of  the  circumstances  under  which  it 
was  sent,  but,  as  it  was  sent  on  the  eve  of  bankruptcy,  it 
was  treated  as  a  fraudulent  preference,  and  the  transfer  was 
therefore  held  void.  The  case  in  which  a  limitation  to  that 
rule  was  admitted,  was  one  where  the  party  making  the 
preferential  payment  was  under  a  degree  oi  pressure,  or  fear, 
which  took  away  all  free  will  from  him.  JDe  Tastet  v.  Car- 
roU  (')  was  a  case  of  that  kind,  and  there  an  act  of  forgery 
was  involved  in  the  circumstances.  This  distinction  betw^n 
an  act  done  voluntarily,  or  done  under  serious  pressure,  was 
discussed  and  adopted  in  Maries  v.  Feldmian  Q,  where 
Aider  son  v.  Temple  (*),  in  which  Lord  Mansfield  had  strongly 
adverted  to  that  distinction,  was  cited  and  commented  on. 
It  has  always  been  the  rule  to  refer  the  act  which  makes  a 
preference  a  fraudulent  preference  to  the  motives  of  the 
debtor.  To  apply  a  different  rule  now,  dependent  upon 
whether  the  creditor  was  innocent  in  allowing  himself  to  be 
preferred,  would  be  to  introduce  a  new  matter,  the  intro- 
duction of  which  might  be  most  dangerous.  If  the  debtor 
wilfully  preferred  him  that  was  sufficient,  *until  this  [842 
act  of  1869  was  supposed  by  the  proviso  at  the  end  of  the 
92d  section  to  introduce  a  new  (jualification  into  the  law  of 
fraudulent  preference.  There  is  no  justification  for  that 
supposition.  The  act  was  intended  to  make  the  law  against 
fraudulent  preference  more,  not  less,  strict.  The  section 
declares  that  all  the  things  therein  named  made  or  done  bv  a 
debtor  unable  to  pay  his  debts  as  they  become  due  from  his 
own  moneys,  "in  favor  of  any  creditor,  with  a  view  of  giving 
such  creditor  a  preference  over  the  other  creditors"  shall,  if 
the  person  making  or  doing  the  same  become  bankrupt 
within  three  months,  "be  deemed  fraudulent  and  void  as 
against  the  trustee."  Nothing  can  be  clearer  or  more  ex- 
press than  these  words ;  there  is  no  qualification  restraining 
their  general  operation ;  there  is  not  one  word  said  about 
the  ignorance  or  the  innocence  of  the  creditor  ;  the  law  ap- 
plies equally  whether  the  creditor  knew  or  did  not  know 

(»)  4  Burr.,  2235  ;  1  Sir  W.  BL,  660.  («)  Law  Rep.,  6  Q.  B.,  276,  see  p.  283. 
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the  condition  of  the  debtor.  No  one  can  deny  that  every- 
thing which  the  section  describes  and  denounces  has  hap- 
pened in  this  case.  To  make  valid  a  preference  like  this 
would  really  be  to  enable  debtors  to  do  exactly  what  they 
pleased  in  mvor  of  any  i)articulai-  creditor.  The  94th  and 
95th  sections,  though  passed  to  protect  certain  transactions, 
will  not  aflfect  this.  They  do  not  apply  here,  but  they  fur- 
nish an  argument  to  show  that  this  transaction  is  beyond 
the  limit  of  any  protection  intended  to  be  afforded  by  the 
statute. 

Then  does  the  proviso  at  the  end  of  the  section  afford  pro- 
tection to  such  an  act  of  preference?  It  does  not.  The 
proviso  was  not  intended  to  apply  to  a  person  already  a 
creditor,  but  to  those  persons  who  might,  ignorantly  and 
in  good  faith,  receive  from  a  preferred  creditor  goods  or 
securities  which  had  been  obtained  by  him  from  the  debtor. 
Such  a  third  person  might  be,  "in  good  faith,"  the  pur- 
chaser of  good^,  the  payee  of  a  money  security,  or  the  in- 
cumbrancer upon  property  which  had  been  fraudulently 
handed  over  by  the  bankrupt  to  his  original  creditor,  but 
which  might  properly  be  protected  if  in  the  hands  of  a 
third  person  who  was  not  a  creditor  of  the  bankrupt,  and 
had  no  dealings  with  him.  If  the  original  creditor  had  been 
intended  to  be  protected  there  would  nave  been  the  ordinary 
form  of  taking  ''without  notice";  there  was  nothing  of  the 
kind  here ;  the  doubtful  question  of  notice  was  not  intro- 
843]  duced ;  *the  transaction  between  the  debtor  and  the 
creditor  was  declared  to  be  void  upon  a  matter  of  fact  as  to 
which  no  doubt  could  be  raised,  namely,  bankruptcy  within 
three  months.  It  became,  therefore,  necessary,  as  the  goods 
or  securities  might  have  been  passed  to  other  parties,  to  pro- 
tect those  other  and  really  innocent  parties  against  the  con- 
sequences of  what  had  been  done  by  those  who  could  hardly 
be  deemed  ignorant  or  innocent.  Again,  "valuable  consid- 
eration" in  this  proviso  could  not  mean  the  original  debt; 
it  must  refer  to  something  passing  at  the  moment  as  a  con- 
sideration, and  that  plain  and  simple  construction,  quite 
warmnted  by  the  spirit  of  the  94th  and  95th  sections,  made 
the  whole  of  the  clause  harmonious  and  intelligible.  Such 
a  construction,  too,  was  in  accordance  with  the  spirit  of  the 
old  bankrupt  law :  Steoensort  v.  Newriham  (*),  where  it  was 
treated  as  established  law  that  dispositions  of  property 
might  be  void  as  between  the  parties  to  them,  but  might  be 
valid  as  to  persons  not  parties  to  them. 

(•)  18  C.  B.,  285. 
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On  the  facts  here  it  could  hardly  be  doubted  that  the 
creditors  must  have  known  the  real  position  of  the  debtor. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Marten^  Q.C.  (Mr.  T.  H. 
JorcUm  was  with  them),  for  the  respondents :  There  is  no 
pretence  for  saying  that  in  this  case  the  creditors  knew  the 
position  of  the  debtor,  and  therefore  the  suspicion  of  want 
of  good  faith  is,  as  a  matter  of  fact,  wholly  unwarranted. 
That  condition  could  only  be  known  by  examining  the  books 
of  Meldrum  &  Wydler,  or  by  being  aware  that  they  were 
often  requiring  money  advances.  Persons  who,  like  the  re- 
spondents, merely  supplied  them  with  goods  in  the  ordinary 
way  of  trade,  who  generally  obtained  payment  according  to 
the  local  custom  affecting  that  trade,  and  who,  in  this  par- 
ticular instance,  because  they  obtained  payment  a  few  days 
before  it  could  strictly  be  demanded,  were  required  to  allow, 
and  did  allow,  discount  and  rebate,  required  hj  custom  in 
that  particular  trade,  could  not  therefore  be  subjected  to  the 
imputation  of  that  want  of  good  faith  which  would  de- 
prive them  of  the  protection  of  the  last  enactment  (for  it 
*was  not  a  mere  proviso,  but  a  distinct  enactment)  of  [844 
the  92d  section  of  the  statute. 

The  question  was  therefore  reduced  to  one  on  the  con- 
struction to  be  put  on  the  words  of  that  enactment.  The 
words  of  the  earlier  part  of  the  92d  section  declared  pay- 
ments and  transfers  of  property,  made  by  a  person  unable 
to  pay  his  debts  out  of  his  own  moneys,  void,  if  he  should 
become  bankrupt  within  three  months,  and  no  doubt  it  did 
not  refer  in  that  part  to  the  creditor  receiving  payment,  and 
require  him  to  show  that  he  received  payment  without 
notice  of  the  condition  of  the  bankrupt.  6iit  that  only  ren- 
dered stronger  the  argument  that  if  the  creditor  within  the 
words  of  the  last  clause  of  the  section  acted  in  good  faith  he 
should  be  protected.  He  had  acted  in  good  faith  here.  He 
had  sold  his  goods  on  the  well-known  terms  of  the  Man- 
chester market.  Those  terms  constituted  what  in  the  com- 
mercial world  there,  was  considered  a  cash  ti*ansaction,  and 
lie  received  payment  as  upon  a  cash  transaction,  and  allowed 
llie  usual  discount  on  that  very  ground. 

But  then  it  was  argued  that  though  he  might  in  that 
way  be  within  the  spirit  of  the  section  he  was  not  within 
its  words,  for  those  words  "purchaser,  payee,  or  incum- 
biuncer"  applied  not  to  a  creditor  but  to  some  one  who 
J^eived  goods  or  payment  or  securities  from  the  creditor 
after  he  had  obtained  them  from  the  debtor.  There  was  not 
rither  in  this  section  or  in  any  other  part  of  the  act  any  pro- 
vision which  justified  or  even  suggested  such  a  construction. 
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?alt  with  debtors,  with  their  creditors,  and  wii 

a  bankrupt's  estate,  but  in  no  part  did  it  poi 
mtion  to  diatipgaish  between  the  creditors  of 
and  the  persons  who  might  have  relations  wi: 
nade  certain  acts,  as  fraudulent  prefei-encea,  voi' 
1  acts  did  not  amount  to  fraudulent  preference 
re  acts  as  to  whicli  the  creditor  acted  in  go( 
received  a  beneht  for  which  he  had  given  a  val 
leration,  he  was  protected.  Here  a  valuable  co 
had  been  given.  The  calico  piintera,  in  order 
leir  business,  bought  goods  after  they  knew  th 
a  ihsolvent  circumstances,  they  bought  those  gooi 
cash  transaction,  and  they  paid  for  *them  as  up( 
sactioQ.  The  sale  was  in  every  respect  a  valuab 
on,  and  the  whole  transaction  was  on  the  part  ■ 
indents  conducted  in  perfect  good  faith, 
ih  replied. 

;d  Chancellor  {Lord  Cairns) :  My  Lords,  I  ca 
that  there  was  in  this  case,  within  the  meaning  < 
tion  of  the  Bankruptcy  Act  of  1869,  a  paymcD 

person  onable  to  pay  his  debts  as  they  becan 
his  own  moneys,  in  favor  of  a  creditor,  with 
?ing  that  creditor  (along  with  several  others) 
over  other  creditors ;  and  that,  if  there  was  not 
a  the  case,  inasmuch  as  the  person  making  tl 
lecame  bankrupt  within  three  months,  the  pa; 

be  deemed  fraudulent  and  void  as  against  t) 
;he  bankrupt. 

forget  the  observations  made  by  the  counsel  f( 
ients,  that  the  goods  supplied  to  the  bankrupt 
)t  which  the  debt  arose,  were  supplied  in  order  i 
m  to  carry  on  their  trade,  and  after  they  ha 
the  state  of  insolvency  contemplated  by  the  &e' 
stion.  If  the  goods  had  been  supplied  for  read 
the  money  had  been  taken  in  exchange  for  tl 
ight  well  be  that  the  exchange  of  goods  for  read 
lid  have  negatived  the  inference  of  a  fraudulei 
But  the  goods  were  here  supplied  upon  credi 
gh  the  bankrupts,  by  obtaining  credit  on  the  pr 
irrying  on  business,  might,  if  that  pretence  »f 
i  a  jury  should  not  be  satisfied  they  had  no  h 
[Uud,  have  made  them  liable  to  punishment  for 
or,  the  subsequent  payment  for  the  goods  so  buj 
redit,  might  not  the  less  be  a  preference  of  tfj 
creditor,  which  would  be  deemed  fraudulent  an 
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The  question,  and  the  only  question,  appears  to  me  to  be 
whether  the  transaction,  being  a  fraudulent  preference  so 
far  as  the  bankrupts  were  concerned,  is,  by  tfie  last  words 
of  the  92d  section,  protected  quoad  the  respondents,  the 
recipients  of  the  payment,  who,  as  is  admitted,  had  no 
knowledge  of  the  fraudulent  preference  which  was  inten4ed. 

*There  is  no  doubt  that  the  92d  section  of  the  act  of  [^46 
1869  introduced  a  considerable  change  into  the  law  on  this 
Bubject.  Before  the  act  of  1869,  payments  by  way  of  fraud- 
ulent preference  were  held  to  be  void,  but  were  not  for- 
bidden by  any  express  enactment;  and  the  act  of  1869, 
possibly  because  the  administration  of  bankruptcy  was  for 
the  future  to  be  taken  in  great  part  away  from  the  court, 
and  placed  in  the  hands  of  trustees,  appears,  in  the  case  of 
fraudulent  preferences  and  many  other  similar  cased,  to 
have  endeavored  to  reduce  into  definite  propositions  the  law 
that  hitherto  had  to  be  derived  from  a  comparison  of  de- 
cided cases.  The  act,  however,  did  not  profess  to  express 
the  existing  law  without  making  considerable  changes  in  it. 
In  the  case  of  fraudulent  preference,  for  example,  in  place 
of  raising  an  inquiry  whether  it  was  done  in  contemplation 
of  bankruptcy,  the  act  provided  certain  definite  tests, 
namely,  that  the  bankrupt  should  have  been  at  the  time 
unable  to  pay  his  debts,  as  they  became  due,  from  his  own 
monevs,  and  that  he  6hould  become  bankrupt  within  three 
months  from  the  date  of  payment.  The  act  appears  to  have 
left  the  question  of  pressure  as  it  stood  under  the  old  law ; 
and,  indeed,  the  use  of  the  word  ''preference,"  implying 
an  act  of  free  will,  would,  of  itself,  make  it  necessary  to 
consider  whether  pressure  had  or  had  not  been  used,  and 
this  appears  to  have  been  the  opinion  of  the  Lords  Justices 
m  the  case  of  Ex  parte  Tophain  (*). 

The  section,  however,  contains  at  the  end  of  it  a  provision 
which  appears  to  me  to  introduce  a  new  ingredient  into  the 
consideration  of  fraudulent  preferences.  Before  the  act 
of  1869,  if  a  payment  had  been  made  of  a  debt  without 
pressure  and  in  contemplation  of  bankruptcy,  it  would  have 
Wn  a  fraudulent  preference,  even  although  the  person 
receiving  the  payment  did  not  know  that  he  was  being 
fraudulently  prefeiTed. 

The  92d  section,  however,  now  ends  with  this  provision, 
"This  section  shall  not  affect  the  rights  of  a  purchaser, 
payee,  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration." What  is  the  meaning  of  the  words  ''This 
Bwtion  shall  not  affect  the  rights  of  a  payee?"     In  my 

(•)  Law  Rep.,  8  Ch.  Ap.,  614. 
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847]  opinion  the  word  "payee"  is  to  be  *read  as  meaning 
"person  receiving  payment  as  a  creditor."  Now  what  are 
the  rights  of  a  person  receiving  payment  as  a  creditor  ?  His 
rights  undoubtedly  are  prima  jacie  to  keep  the  money 
which  he  so  receives.  What  is  the  meaning  of  the  words 
"in  good  faith  and  for  valuable  consideration?"  I  think 
there  can  be  no  doubt  that  the  words  "  in  good  faith"  mean 
without  notice  that  any  fraud  or  fraudulent  preference  is 
intended.  The  words  "for  valuable  considerSttion"  are 
more  difficult  to  explain.  They  occur  also  in  some  places 
in  sects.  94  and  96,  and  it  might  be  doubted  whether  the 
words  "for  valuable  consideration"  had  not  been  introduced 
in  clause  92  and  coupled  with  the  words  "in  good  faith" 
without  observing  thaf  they  were  perhaps  less  appropriate 
in  sect.  92  than  m  sects.  94  and  96.  Tne  words,  however, 
are  capable  of  the  construction  put  upon  them  by  the  Lords 
Justices,  namely,  that  they  are  used  to  negative  the  pay- 
ment of  a  voluntary  bond  or  covenant  for  which  no  value 
was  given  ;  or  they  may  have  been  used  as  applicable  to  the 
words  "  purchaser  or  incumbrancer"  though  less  applicable, 
or  not  applicable  at  all,  to  the  word  "payee." 

The  argument  of  the  appellant,  however,  fails  to  give  any 
effect  whatever  to  this  provision  at  the  end  of  the  92d  sec- 
tion, and  it  appears  to  me  to  be  a  provision  intended  to  have 
a  specific  and  particular  effect^  and  I  am  unable  to  see  that 
any  meaning  or  effect  can  be  given  to  it  except  that  given 
by  the  Lords  Justices.  I  think  it  was  the  intention  of  the 
Legislature,  in  defining  for  the  first  time  the  law  as  to  fraud- 
ulent preference,  and  changing  the  old  rule  as  to  contempla- 
tion 01  bankruptcy  into  a  rule  which  exposed  the  payment 
to  be  impeached  for  a  period  so  long  as  three  months,  to 
accompany  and  temper  this  enactment  by  a  provision  of 
great  convenience  in  mercantile  dealings,  and:  giving  a  pro- 
tection, where  it  is  obviously  much  required,  to  those  who, 
in  good  faith,  take  money  that  ought  to  be  paid  to  them, 
without  notice  that  the  person  paying  is  doing  anything  in- 
jurious to  his  other  creditors. 

In  my  opinion  the  judgment  of  the  Court  of  Appeal  in. 
Chancery  ought  to  be  affirmed  and  the  appeal  dismissed 
with  costs,  and  I  move  your  Lordships  accordingly. 
848]  *LoRD  Hatiierley  :  My  Lords,  I  have  come  to  the 
conclusion  that  the  interpretation  to  be  placed  upon  the 
92d  section  of  the  Bankruptcy  Act  of  1869,  is  that  which 
has  been  given  to  it  by  my  noble  and  learned  friend  on  the 
woolsack.  I  think  that  there  may  be  some  difficulties  in 
attributing  this  meaning  to  the  exact  form  of  words  which 
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has  been  employed  in  this  section,  but  looking  at  the  saving 
as  it  comes  in  at  the  end  of  the  section,  and  finding  that  the 
saving  is  intended  to  counteract  the  effect  of  the  section  it- 
self, the  words  being  not  "provided  that  nothing  in  this  act 
contained  shall  affect"  such  and  such  rights,  but  "  this  sec- 
tion shall  not  affect"  these  rights,  one  naturally  would  look 
at  the  antecedent  words  contained  in  that  section  which  had 
imposed  the  consequence  of  nullity  upon  certain  deeds  on 
the  part  of  a  debtor  afterwards  becoming  a  bankrupt. 
Loo^ng  at  that  earlier  part  of  the  section,  we  find  that  ttie 
L^slature  has  imposea  this  consequence  of  nullity  in  all 
cases  where  the  bankrupt  conveys  bv  way  of  purchase, 
where  he  incumbers,  and  where  he  makes  any  payment,  as 
well  as  does  certain  other  acts  such  as  the  tafeing  or  suffer- 
ing any  judicial  proceeding,  which  of  course  must  mean 
taking  or  suffering  any  judicial  proceeding  affecting  his 
property.  That  being  so,  you  would  expect,  d  priori,  to 
find  that  the  saving  would  have  a  corresponding  relation  to 
the  acts  struck  at  in  the  anterior  part  of  the  section,  and 
that  it  would  provide  that  in  certain  cases  those  acts  should 
not  be  attended  with  the  consequence  of  nullity.  In  that 
way,  applying  the  words  *'  purchaser  "  and  "  incumbrancer  " 
to  the  words  m  the  previous  part  of  the  section  referring  to. 
a  conveyance  or  a  mortgage,  you  are  led  up  to  the  word 
''payee,"*'  which,  althougn  not  used  according  to  the  ordi- 
nary legal  meaning  of  the  word,  seems,  appropriately  enough 
for  the  purpose  of  the  section,  to  express  a  person  to  whom 
a  money  payment  is  made. 

Indeed,  the  only  other  construction  which  has  been  sug- 
gested on  the  side  of  the  appellant  is  that  by  these  words 
''purchaser,  payee,  or  incumbrancer,"  the  Legislature  must 
have  intended  to  save  the  interests  of  third  persons,  al- 
though destroying  the  interests  of  the  creditor  to  whom  the 
particular  payment  or  transfer  by  way  of  sale  or  incum- 
brance had  been  made ;  and  that  it  ^intended  that  [849 
where  there  had  been  a  mortgage  made  or  a  sale  made,  or  a 
payment  made  within  three  months  before  bankruptcy,  in 
any  of  those  cases  the  creditor,  who  had  become  a  purchaser 
or  a  mortgagee,  or  had  obtained  payment,  should  lose  the 
Ixfnefit  of  that  purchase,  that  incumbrance,  or  that  pay- 
ment so  made  to  him,  but  that  his  so  losing  it  should  not 
affect  with  nullity  the  instrument  he  took,  provided  he  had 
passed  it  over  to  a  third  person  who  had  taken  if  without 
notice  and  without  knowledge. 

I  confess,  my  Lords,  that  strikes  me  as  a  very  forced  con- 
struction, especially  when  j^ou  come  to  the  word  "payee," 
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because  what  is  Suggested  there  is,  that  the  favored  creditor 
might  be  paid  by  a  check  or  by  a  bill  of  exchange,  that  he 
might  hand  over  this  check  or  this  bill  to  a  third  person,  and 
that  it  was  intended  that  that  person  should  be  entitled  to 
recover  upon  it,  although  the  person  who  received  the  check 
or  the  bill  of  exchange  originally  could  not,  as  between  him- 
self and  the  trustee,  have  insisted  upon  such  payment  It 
appears  tome  that  the  word  "payee"  is  sufficient,  although 
not  perhaps  thoroughly  technical  in  its  import,  to  indicate 
a  favored  creditor  to  whom  a  payment  is  made.  I  think  the 
Legislature  intended  to  say  that  if  you,  the  debtor,  for  the 
purjjose  of  evading  the  operation  of  the  bankruptcy  laws, 
and  in  order  to  give  a  fraudulent  preference,  make  this  pay- 
ment or  this  charge  it  shall  be  wholly  done  away  with  ex- 
cept in  cases  where  the  person  you  have  so  favored  is  wholly 
ignorant  of  your  intention  to  favor  him  and  receives  pay- 
ment simply  for  valuable  consideration  and  bona  jide^  that 
is,  without  any  notice  of  any  intention  on  your  part  fraud- 
ulently to  favor  one  creditor  above  another.  I  take  the 
words  "in  good  faith  and  for  valuable  consideration,"  to 
mean  this :  it  might  be  that  either  a  voluntary  bond  for  a 

Eayment,  or  some  other  voluntary  instrument,  might  have 
een  given  by  a  debtor  if  he  was  willing  to  favor  a  relative 
or  any  othet  individual ;  but,  in  order  that  the  favored  in- 
dividual to  whom  he  had  given  such  a  bond,  or  made  a  pay- 
ment, should  be  exempted  from  the  previous  part  oi  the 
section  he  must  have  received  it  bona  fide^  that  is,  he  must 
not  be  conscious  himself  of  an  intention  to  favor  on6  cred- 
itor above  another,  and  he  must  farther  have  given  "vala- 
able  consideration"  for  it.  That  will  entitle  him  to  hold 
850]  *that  payment  so  made  to  him  in  preference,  he  him- 
self not  being  a  guilty  party,  I  mean  not  being  conscious  of 
a  preference  bein^  intended  to  be  given  to  him. 

My  Lords,  I  think  that  is  a  reasonable  sense  to  give  to 
this  proviso,  having  regard  to  the  scope  and  the  frame  of 
the  previous  part  of  the  section.  It  appears  to  me  I  confess 
the  more  natural  and  obvious  conclusion  to  arrive  at,  that 
these  words  are  so  used  ;  and  therefore  I  concur  in  the  judg- 
ment proposed  by  my  noble  and  learned  friend. 

LoKD  O' Hag  an:  My  Lords,  in  this  case  two  states  of 
fact  seem,  beyond  controversy,  to  have  existed.  In  the  first 
place,  it  is  plain  that  the  debtor  was  guilty  of  a  fraudulent 
preferenbe  within  the  meaning  of  the  92d  section  of  the 
bankruptcy  Act  of  1869.  He  made  a  payment  when  he  was 
unable  to  discharge  his  debts  from  his  own  moneys,  aud 
with  a  view  unduly  to  prefer  one  creditor  to  others.     It  is 
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farther  and  equally  plain  that  the  creditor  so  preferred  had 
a  bona  fide  claim  against^  the  debtor,  had  no  notice  or 
knowledge  of  the  circumstances,  and,  in  receiving  payment 
of  the  debt,  acted  in  perfect  good  faith. 

The  sole  question  is  whether  the  preferred  creditor  is  pro- 
tected by  the  proviso  of  the  92d  section,  and  entitled  to  re- 
tain the  money  paid  to  him,  notwithstanding  the  admitted 
fraud  of  the  debtor.  I  think  he  is ;  and  that  if  he  were  not, 
the  proviso  would  fail  of  the  result  which  was  intended  by 
the  Legislature. 

It  has  been  strongly  urged  that  such  a  construction  of  the 
proviso  will  tend  to  the  practical  repeal  of  the  salutary  re- 
strictions imposed  by  the  law  on  fraudulent  preference,  and 
enable  a  debtor  to  dispose  of  his  estate,  in  contemplation  of 
bankruptcy,  for  the  benefit  of  one  set  of  his  creditors  and  to 
the  detriment  of  the  rest.  And  certainly,  there  is  force  in 
the  argument,  for  it  is  impossible  to  doubt  that  such  a  mis- 
chief to  some  extent  may  reasonably  be  apprehended. 

But,  on  the  other  hand  it  is  said,  with  equal  force,  that 
reason  and  justice  warrant  protection  to  a  trader  who  is  paid 
his  debt  in  the  customary  course  of  business,  by  the  man 
who  owes  it,  and  *with  whose  embarrassments  he  is  [851 
wholly  unacquainted.  It  is  contended  that  such  a  protec- 
tion is  intrinsically  iust,  and  is  of  great  consequence  to  the 
trading  classes ;  ana  I  observe  that  the  Chief  Judge  con- 
siders that  the  proviso,  interpreted  as  securing  that  protec- 
tion, is  quite  as  important  for  the  public  interest  as  the 
antecedent  enactment  that  a  trader,  unable  to  pay  his  debts 
with  his  own  money,  giving  a  preference  to  a  particular 
creditor,  should  be  held  to  commit  a  fraud. 

I  observe  also,  that  the  construction,  adopted  by  his 
honor  the  Chief  Judge,  and  approved  by  the  Lords  Justices, 
which  we  are  asked  to  condemn,  has  been  acted  on  for  years, 
and  those  learned  judges  seem  to  deny  that  any  serious  evil 
has  resulted  from  it  to  the  commercial  community  ;  a  state- 
ment which  may  dispel  apprehension  as  to  the  dangers 
alleged  to  attach  to  that  construction. 

But,  be  this  as  it  may,  looking  to  the  probable  policy  of 
the  act,  we  have  at  least  a  balance  of  advantage  and  disad- 
vantage on  the  one  side  and  the  other ;  and  d  priori  each  of 
the  conflicting  constructions  would  appear  to  have  much  to 
he  urged  in  its  favor.  We  must,  therefore,  consider  the 
language  of  the  proviso  without  preconception  or  specula- 
tion as  to  the  motives  of  its  framers ;  and,  so  regarding  it,  I 
think  that  the  creditor  in  this  case  must  be  taken  to  be  the 
"payee"  whom  it  was  intended  to  protect.     The  debtor 
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payment,  and  the  creditor  to  whom  it  was  mi 
payee,"  that  is  the  person  accepting  the  payme 
reason  for  putting  on  the  word  any  other  tnan 
natural  meaning  ;  and  tlie  snggestion  made  at  i 
t  should  be  held  to  deBcribe  a  third  person 
creditor  has  transferred  a  bill  or  other  secur 
yment  of  his  debt,  seems  to  me  untenable.  I 
lary  to  determine  whether  such  a  thii-d  pen 
possibly  be  comprehended  within  the  deacript 
ee,"  it  is  enough  to  say  that  there  is  nothing 
pply  exclusively  to  such  a  person,  or  prevent 
ral  application  to  the  creditor  directly  receiv 
or  himself. 

0  not  adopt  the  suggestion  to  which  I  have 
ave  heard  no  other  giving  any  effect  to  the  wi 
which  is  consistent  with  the  appellant' s  case, 
he  argument  *ar!3ing  on  the  expression  " 
onsideration,"  it  seems  to  me  snfficiently  met 
,0  which  the  Lords  Justices  advert ;  and,  on 
[ing  no  pressure  from  any  assumptions  as  to 
policy  and  the  possible  operation  of  the  stati 
ig  with  the  words  as  I  find  them,  I  think  yi 
will  be  warranted  iji  adopting,  the  only  constr 

appears  to  me  capable  of  satisfying  the  terms 
)  and  carrying  it  into  practical  effect. 
e,  my  Lords,  I  am  of  opinion,  that  the  judgm' 
38  Justices  should  be  affirmed. 
elbobne;     My  Lords,   the   judgment  of   y< 

concurring  as  it  does  with  that  of  the  Lo; 
id  the  Chief  Judge  in  Bankruptcy,  is  probal 
ad  it  will  of  course  settle  the  law. 
own  part,  I  am  bound  to  say  that  I  have  i 

1  the  rest  of  your  Lordships  appear  to  have  dor 
onstruction  of  the  92d  section  of  the  act  of  II 
T  Lordships  think  necessary,  opens  a  very  w 
auds  upon  the  bankrupt  law ;  every  volunti 
of  favored  creditors  by  an  insolvent  debtor,  uj 
i  in  contemplation  of  bankruptcy  being  (as  I  a 
a  own  nature,  and  not  merely  by  positive  law 
1  the  administration  in  bankruptcy. 

careful  consideration  of  the  92a  and  the  95th  s 
ee  been  unable  to  satisfy  myself  that  it  was  rea 
on  of  the  Legislature,  in  such  cases,  to  give  eff 
nces  by  the  debtor,  of  favored  creditors  (he 
or  valuable  consideration)  as  against  the  prii: 
ual  distribution  in  bankruptcy,  merely  on  i 
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ground  of  passive  good  faith  ou  the  part  of  such  favored 
creditors.  The  95th  section  seems  to  me  to  be  that  which 
was  mtended  to  draw  the  line  between  these  bona  fide  dispo- 
sitions of  the  bankrupt's  property,  by  payments  or  other- 
wise, which  ought  generally  to  be  protected,  and  fraudulent 
preferences ;  and  I  should  have  been  myself  very  much  dis- 
posed to  think  that  the  words  ''a  purchaser,  i)ayee,  or 
mcumbrancer,  in  *good  faith  and  for  valuable  consid-  [853 
eration,"  in  the  92d  section,  might  properly  be  construed  as 
requiring,  to  constitute  the  ''rights"  thereby  intended  to  be 
saved,  not  merely  passive  good  faith  on  the  part  of  any 
creditor  for  value,  but  some  distinct  considemtion  for  the 
purchase,  payment,  or  incumbrance, — distinct  (I  mean) 
iBom  the  original  debt ;  and  which  new  consideration  might 
proceed  either  from  the  creditor  himself  or  from  any  person 
claiming  (in  good  faith)  under  him.  The  old  law,  as  to 
the  eflEect  of  preference  by  the  creditor,  remaining  un- 
changed, and  bona  fide  payments  and  dispositions  of  prop- 
erty by  the  debtor  being  protected  by  the  96th  section,  such 
a  construction  of  the  92d  section  would  have  appeared  to 
me  to  do  full  justice  to  the  creditor  in  every  other  case  in 
which  his  protection  could  be  reconciled  with  the  principles 
and  objects  of  the  law  of  bankruptcy. 

Order  appealed  against  affirmed^  and  appeal 
dismissed  with  costs, 

Lords^  Journals^  12th  July,  1876. 

Solicitors  for  the  appellant :  Pritchard  &  Son. 
Solicitors  for  the  respondent :  Pritchard^  Englefi^ld  &  Co. 


[Law  Reports,  7  House  of  Lords,  804.] 
July  12,  1875. 

*Helen  Jane  Codrington,  Appellant ;  and  Sir  Wil-  [854 
LiAM  John  Codrington  and  Others,  Respondents  (*). 

Marriage  Settlement — Coverture — DissoliUion  of  Marriage — Eleclinn. 


A  cue  of  election  may  arise  where  a  lady  marries  while  an  infant,  and  after  her 
marria^,  and  after  she  has  become  of  age,  joins  in  a  settlement  where  property  of 
W  hnsbond  is  settled  by  him,  and  property  of  her  father  is  settled  by  him,  and 
]nt)perty  in  which  her  father  has  a  life  interest,  and  in  which  she  has  an  absolute  In- 
t«rat  io  reyersion,  are  all  settled  together  on  the  trusts  of  the  marriage,  and  she 
becomes  diaetnterie  and  then  claims  the  reversionary  property  independently  of  the 
iettlement. 

In  oontemplation  of  an  intended  marriage  between  H.  J.  C.  and  Miss  S.  it  was 
ip^  that  certain  property  belonging  to  the  lady's  father;  and  also  property  of  her 

P)  Varying  6  Eng.  Rep.,  508. 
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intended  husband,  and  a  sum  of  80,000  sicca  rupees  in  which  the  lady's  father  and 
mother  (by  the  settlement  made  on  their  marriage)  had  life  intei-ests,  and  which  was 
to  belong  to  her  absolutely  after  their  deaths,  should  be  settled  to  the  uses  of  the 
marriage.  No  ante-nuptial  settlement  was  made.  Miss  S.  was  then  under  age. 
The  marriage  took  place.  After  she  attained  her  majority  a  post-nuptial  settlement 
was  executed.  Her  husband,  herself,  and  her  father  were  parties  to  it.  The  hus- 
band and  the  father  respectively  brought  property  into  the  settlement  in  which  the 
husband  and  wife  were  to  take  life  interests,  and  the  sicca  rupees  to  which  slie  was 
entitled,  in  reversion,  for  her  separate  use,  were  settled  to  the  like  trusts.  The 
settlement  stated  that  the  lady  had  agreed  that  they  should  be  so  settled,  and  Hie 
husband  covenanted  to  ratify  her  settlement  of  them,  but  there  was  no  absolate 
covenant  on  her  part  to  that  effect.  Before  the  reversion  fell  into  possession  the 
marriage  was  dissolved  by  the  decree  of  the  Divorce  Court.  When  it  did  fall  into 
possession  the  lady  claimed  the  rupees  as  her  absolute  property,  coming  to  her 
under  her  father  and  mother's  marriage  settlement : 

Held,  that  as  the  post-nuptial  settlement  on  her  owil  marriage  showed  that  the 
rupees  had  formed  part  of  the  consideration  for  the  settlement  tlierein  of  the  other 
property,  from  which  she  had  derived  benefit,  she  must  elect  to  take  under  pr 
against  it. 

A  special  order  directing  how  the  accounts  under  the  election  were  to  be  taken. 

In  1824  a  marriage  took  place  between  Christopher  Webb 
Smith  and  Anne  Mackenzie,  and  a  settlement  was  then 
executed  by  which  it  was  declared  that  ceirtain  trustees 
855]  should  stand  possessed  *of  80,000  sicca  rupees,  to  in- 
vest the  same  for  the  use  of  C.  W.  Smith  for  life,  and  after 
his  decease  to  his  wife  for  life,  and  after  the  death  of  the 
survivor  of  them  on  the  usual  trusts  for  children,  and  if 
there  should  be  an  only  child,  and  that  only  child  should 
be  a  daughter,  to  her  at  twenty-one  or  marriage.  There 
was  but  one  child  of  the  marriage,  a  daughter,  tne  present 
appellant,  who  was  born  on  the  4th  of  May,  1828. 

6n  the  9th  of  April,  1849,  and  therefore  shortly  before 
the  daughter  was  of  age,  she,  the  appellant,  married  Henry 
John  Codrington  then  a  captain  in  the  navy.  No  settlement 
was  made  before  this  marriage.  On  the  31st  of  March, 
1850,  a  post-nuptial  settlement  was  executed,  the  parties  to 
it  were  Henry  John  Codrington  and  Helen  Jane  (the  pres- 
ent appellant)  his  wife,  of  the  first  part,  Christopher  Webb 
Smith  of  the  second  part,  and  the  trustees  of  the  third  part 
This  settlement  recited  that  of  1824,  and  that  it  was  agreed 
that  two  sums  of  £6,213  and  £4,652  3J  per  cents.,  the  prop- 
erty of  Henry  John  Codrington,  transferred  to  the  trustees, 
''as  also  the  interest  of  the  said  Helen  Jane  or  of  Henry  J. 
Codrington  in  her  right  under  the  settlement  of  1824,  should 
be  settled  on  the  trusts  and  in  the  manner  thereinafter 
mentioned."  And  C.  W.  Smith  agreed  to  transfer  nine 
shares  then  standing  in  his  name  in  the  Bank  of  Bengal 
into  the  names  of  the  trustees,  and  to  make  up  each  year 
during  the  lives  of  the  said  H.  J.  Codrington  and  Helen 
Jane  and  the  survivor  of  them  such  a  sum  as,  together 
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with  the  dividends  on  the  bank  shares,  would  make  the 
annual  sum  of  £400."  And  it  was  witnessed  that  in  per- 
formance of  the  agreement,  "and  in  consideration  of  the 
premises,  and  for  divers  other  good  causes  and  consider- 
ations him  C.  W.  Smith  thereunto  specially  moving,"  he 
entered  into  a  covenant  to  that  effect.  These  various  funds 
were  to  be  held  on  the  following  trusts :  As  to  the  £6,213 
0*.  3d.  and  the  £4,562  10^.  Id.  Consols  and  Reduced  £3  per 
Cents,  to  pay  the  income  to  H.  J.  Codrington  for  life,  then 
to  his  wife  for  life,  and  as  to  the  Bengal  shares,  to  pay  to 
the  husband  one  moiety,  and  the  other  moiety  to  the  wife 
*' for  her  separate  use,  without  power  of  anticipation,"  and 
the  whole  to  the  survivor  for  life,  then  to  the  children  in 
such  manner  as  the  husband  and  wife  jointly,  or  the  sur- 
vivor, should  appoint.  And  lastly  it  was  witnessed  that 
"in  performance  of  the  agreement,  and  *in  consider-  [856 
ation  of  the  premises,  she,  Helen  Jane  Codrington,  with  the 
full  privity  of  the  said  Henry  John  Codrington  (testified  bv 
his  being  a  party  to  and  executing  these  presents)  doth 
bargain,  sell,  assign,  transfer,  and  set  over,  and  the  said 
Henry  John  Codrington  doth  assign,  ratify  and  confirm 
unto''  the  trustees  "all  the  right,  tifle,  interest,  possibility, 
property,  claim  and  demand  whatsoever,  both  at  law  and  m 
equity,  of  the  said  Helett  Jane  Codrington,  or  of  the  said 
Henry  John  Codrington  in  her  right,"  under  the  settlement 
of  1824,  in  the  sum  of  80,000  sicca  rupees  thereby  settled,  to 
receive  the  interest  (subject  to  the  life  interests  of  C.  W. 
Smith  and  his  wife)  upon  the  trusts  thereinafter  declared. 

The  marriage  betweeen  the  appellant  and  her  husband, 
who  had  become  Sir  Henry  John  Codrington,  was  dissolved 
by  a  decree  of  the  Divorce  Court  on  the  2d  of  May,  1866. 
There  had  been  two  daughters  issue  of  the  marriage. 

Mrs.  Smith  died  some  years  ago,  and  her  husband,  Mr. 
Christopher  Webb  Smith,  died  on  the  18th  of  January, 
1871. 

A  question  then  arose  as  to  the  title  to  the  80,000  sicca 
rupees.  The  appellant  required  the  trustees  under  the  set- 
tlement of  1850  to  transfer  the  rupees  to  her.  They  refused 
to  do  so,  and  on  the  20th'  of  October,  1871,  she  filed  her  bill 
against  Sir  Henry  John  Codrington,  the  trustees,  the  chil- 
dren, and  all  other  necessary  parties,  praying  that  the 
assignment  by  her  in  the  deed  of  1850  of  the  said  80,000 
sicca  rupees  might  be  declared  wholly  inoperative,  and  that 
she  might  be  declared  absolutely  entitled  to  the  same.  The 
answers  of  some  of  the  defendants  raised  the  question  of 
election, 
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Evidence  was  taken,  and  the  cause  came  on  before  Lord 
Romilly,  M.R.,  who,  on  the  29th  of  July,  1872,  made  a  de- 
cree declaring  the  appellant  absolutely  entitled  to  the  fund, 
and  directed  the  transfer  as  required. 

On  appeal,  this  decree  was,  on  the  5th  of  May,  1873, 
ordered,  Dy  Lord  Chancellor  Selborne  and  the  two  Lords  Jus- 
tices, to  be  varied,  and  it  was  declared  that  she  was  bound  to 
elect  whether  she  would  take  under  or  against  the  settlement 
of  1850,  and  that  if  she  elected  to  take  against  it,  she  was  en- 
titled to  the  fund  representing  the  80,000  sicca  rupees,  sub- 
ject to  her  making  good  thereout  (and  in  priority  to  the 
857]  incumbrances  sue  had  made  on  *the  same),  for  the 
benefit  of  the  persons  interested  under  the  trusts,  the  income 
of  the  funds  remaining  subject  to  those  trusts  (*)." 

The  appellant,  thus  compelled,  elected  to  take  against 
the  settlement ;  but  she  brought  this  appeal  against  the  de- 
cision of  the  Lord  Chancellor  and  the  Lords  Justices. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Beaumont^  for  the  appel- 
lant :  The  cases  on  which  is  founded  the  doctrine  of  elec- 
tion do  not  apply  here.  In  all  of  them  there  are  two 
existing  classes  of  benefits  arising  from  the  act  of  a  donor, 
or  from  contract,  which  are  inconsistent  with  each  other,  or 
two  classes  of  benefits,  created  by  the  contract  of  a  partic- 
ular person,  not  intended  to  be  enjoyed  together,  and  so, 
when  particular  circumstances  arise,  election  becomes  neces- 
sary. Nothing  of  that  kind  exists  here.  In  the  first  place, 
the  appellant  had  in  1850  no  power  to  enter  into  a  contract, 
for  she  was  a  married  woman,  and  the  contract  that  was 
made,  whatever  it  was,  was  a  contract  only  between  her 
husband,  her  father,  and  the  trustees ;  and  it  was  a  contract 
by  them  for  her  benefit,  and  not  one  that  was  at  any  time  to 
be  used  against  her.  Her  right  to  the  rupees  was  only  a 
reversionary  right.  She  had  no  power  to  surrender  it,  nor 
had  any  one  else  any  power  to  take  it  away  from  her. 

In  the  next  place,  there  were  no  two  inconsistent  advantages 
which  created  the  necessity  for  an  election  between  them. 
All  the  funds  settled  were  settled  for  the  benefit  of  the  mar- 
ried couple,  and  there  was  no  intention  that  she  should  only 
be  entitled  to  the  benefit  of  part  of  those  funds,  and  certainly 
none  that  she  should  be  compelled  to  choose  which  of  them 
she  should  accept,  and  which  reject.  There  was  no  idea  of 
an  election  at  all,  and  the  parties  who  executed  the  settle- 
ment had  no  power  of  imposing  on  her  the  necessity  to 
make  the  election.  At  all  events,  her  right  to  the  sicca  ru- 
pees was  complete,  and  could  not  be  interfered  with.     She 

(*)  Nom.  CodnngtoH  v.*  Lindiay,  Law  Rep.,  8  Ch.  Ap.,  578, 
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had  a  vested  right  in  them  by  virtue  of  the  settlement  of 
1824,  and  no  one  had  the  power  to  deprive  her  of  that  right. 
And  she  had  done  nothing  to  deprive  herself  of  it. 

Tlie  words  of  the  settlement  of  1850  did  not  interfere  with 
her  *right.  All  that  they  related  to  was  the  right.  [858 
which  the  husband  could  exercise  over  them  when,  in  virtue 
of  her  right,  they  fell  into  his  possession  by  the  termination 
of  the  life  estates  of  her  mother  and  father. 

The  interest  which  was  now  sought  to  be  affected  was  a 
reversionary  interest ;  and  as  a  married  woman  she  had  no 
power  to  enter  into  a  contract  to  dispose  of  it.  It  was  a 
reversionary  interest  dependent  on  the  lives  of  her  mother 
and  her  father.  Her  mother  died,  but  her  father  survived ; 
and  in  May,  1865,  while  her  father  was  still  alive,  her  mar- 
riage was  dissolved.  That  remitted  her  to  the  rights  she 
possessed  before  her  marriage.  Her  father  survived  till 
1871,  and  on  his  death,  her  title  to  the  property  absolutely 
secured  to  her  under  the  deed  of  1824,  fell  into  possession. 
It  was  an  absolute,  indefeasible  title.  In  October,  1871,  she 
filed  her  bill  claiming  these  80,000  sicca  rupees.  In  the  first 
instance  it  was  insisted  that  under  the  aeed  of  1850  the 
husband  took  the  first  life  interest  and  the  wife  only  the 
second.  But  the  answer  to  that  was,  that  that  deed,  made 
under  the  circumstances  under  which  it  was  made,  did  not 
bind  the  interest  of  the  lady.  The  deed  was  made  after 
marriage ;  and  though  then  she  had*  attained  her  majority, 
and  in  that  way  might  assent  to  it,  she  had  lost  the  power 
to  assent  by  having  married.  As  she  was  an  infant  when 
she  married  and  was  a  wife  when  this  deed  of  settlement 
was  made,  the  deed  was  inoperative.  As  a  married  woman 
she  could  not  enter  into  a  contract  with  regard  to  any  prop- 
erty which  did  not  belong  to  her  for  her  separate  use.  That 
was  not  the  case  with  this  properi;y.  Then  could  it  be 
argued  that  under  such  circumstances  she  could  be  bound 
bj  a  contract  which  her  husband  and  her  father  had  made  ? 
The  contract,  if  there  was  any,  was  theirs,  not  hers,  and 
she  was  not  bound  by  it.  The  father' s  property  and  the 
husband's  proi)erty  were  settled  as  they  pleased,  not  as  she 
desired,  for  she  had  no  power  in  the  matter.  The  contract 
might  be  valid  as  between  them,  but  could  not  aflfeot  her. 
The  sicca  rupees  were  not  her  father's  property,  they  be- 
longed to  her.  When  the  marriage  was  dissolved,  whatever 
might  have  been  its  effect  before  (and  on  that  point  nothing 
was  admitted),  its  effect  was  then  utterly  at  an  end.  The 
executors  of  a  deceased  wife  would  in  such  circiirastg.pces 
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859]  be  etitled  to  the  fund :  *  Wilkinson  v.  Gibson  (').  In 
that  case,  the  circumstances  of  which  exactly  resemble  the 
present,  it  was  said  by  Vice- Chancellor  WoodQ  that  "the 
settlement  was  a  very  good  settlement  as  far  as  tlie  hqsband 
.  Was  concerned,  but  I  must  treat  it  as  an  absolute  nnllity 
with  regard  to  any  matters  in  which  the  interests  of  the 
wife  were  concerned.  This  court  will  not  allow  a  woman  to 
bind  her  reversionary  interests  except  in  cases  provided  for 
by  the  act  of  Parliament,  and  I  must  therefore  lay  the  set- 
tlement out  of  the  case,  and  consider  the  question  as  one  of 
the  reversionary  interest  of  a  married  woman,  which  was 
not  reduced  into  possession  because  the  tenant  for  life  lived 
to  a  date  subsequent  to  the  divorce." 

In  the  judgment  in  the  court  below,  the  Lord  Chancellor 
said  that  he  put  aside  all  ^he  cases  that  depended  on  wills, 
but  in  fact  judgihent  proceeded  on  the  principles  and.rules 
which  they  had  furnished. 

Willouqhhy  v.  Middleton  ("),  though  relied  on  in  the  judg- 
ment in  the  court  below,  does  not  decide  this  case ;  for  there 
the  intended  wife  entered  into  a  positive  covenant  to  settle 
after-acquired  property,  and  her  intended  husband  cove- 
nanted to  join  in  such  settlement.  That  was  not  so  here ; 
there  was  no  covenant  but  that  of  the  husband.  The  dis- 
tinction between  the  two  cases  is  therefore  plain. 

There  is  no  case  where  the  doctrine  of  election  has  been 
applied  where  the  benefit  has  been  derived  from  property 
not  bound  by  the  agreement  itself.  Here  it  could  not  lie 
bound :  the  father  could  not  bind  it,  for  it  was  the  reversion- 
ary property  of  the  daughter ;  the  husband  could  not  bind 
it,  for  he  could  have  no  right  to  it  till  it  fell  into  possession, 
under  his  wife's  right,  on  the  death  of  the  father ;  the  wife 
could  not  bind  it,  for  not  only  was  it  reversionary,  but  she 
was  a  married  woman.  It  was  therefore  impossible  to  carry 
out  the  terms  of  the  settlement  in  the  way  in  which  those 
terms  were  expressed.  The  settlement  might  be  binding 
where  it  was  well  made,  but  it  was  not  therefore  binding 
where  it  was  altogether  ill-made  and  defective,  and  conse- 
quently the  case  of  Brown  v.  Brown  (*),  relied  on  in  the 
860]  court  below,  did  *not  apply.  There  the  daughter  had 
no  title  whatever,  except  under  the  contract  between  the 
parties  under  whom  she  claimed.  There  was  no  valid  con- 
tract here,  and  her  own  title  was  absolute. 

There  was  here  no  intention  to  dispose  of  all  her  property 
expressly  manifested,  and  none  could  be  implied.     Even 


(»)  Law  Rep.,  4  Eq.,  162. 
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Lord  Redesdale's  opinion  in  Birmingham  v.  Kirwan  ('), 
lelied  on  in  the  conrt  below,  showed  that  in  all  cases  but  those 
of  wills  there  must  be  a  contract.  That  was  a  case  where 
the  question  arose  on  the  wife  claiming  dower,  the  property- 
out  of  which  it  was  to  come  being  devised  to  her  by  her  hus- 
band for  her  life,  and  she  had  elected  to  take  under  the  will. 
On  the  question  of  the  principle  which  was  to  govern  such 
a  case,  Lord  Redesdale  said  C)  that  where  there  is  a  clear 
legal  right  ^^an  intent  to  exclude  that  right  by  voluntary 
^t  must  be  demonstrated  either  by  express  words,  or  by 
clear  and  manifest  implication.  If  there  be  anything  am- 
biguous or  doubtful — if  the  court  cannot  say  that  it  was 
clearly  the  intention  to  exclude,"  so  as  to  make  a  case  of 
election,  the  pretence  of  election  could  not  be  supported. 
The  case  of  Chetwynd  v,  Fleetwood  (")  for  the  same  reason, 
does  not  apply  here,  for  there  a  clear  contract  had  been 
made  by  a  person  capable  of  making  it,  creating  the  benefit 
that  was  afterwards  claimed  by  the  heir  of  the  party  who 
entered  into  it. 

As  to  the  probability  of  intention,  it  cannot  be  believed 
that  when  the  father  was  making  a  provision  for  his  daugh- 
ter, he  intended  that  that  provision  should  be  diminished, 
by  taking  from  it  more  than  the  partial  benefit  she  would 
receive  from  it  in  common  with  her  husband.  • 

Mr.  Chitt^^  Q.C.,  and  Mr.  A.  T.  Waison,  were  not  called 
on  to  address  the  House.  * 

The  Lobd  Chancellor  (Lord  Cairns):  My  Lords  the 
facts  of  this  case  are  extremelv  simple.  The  appellant, 
Helen  Jane  Codrington,  or  Smith,  was  bom  on  the  4th  of 
May,  1828,  and  on  the  9th  of  April,  1849,  she  married  the 
respondent,  Sir  Henry  Codrington.  She  was,  therefore,  at 
the  *time  of  her  mamage,  an  infant  under  age.  Under  [861 
the  settlement  made  on  the  marriage  of  her  father  and 
mother,  she  was  entitled  in  the  event  (which  happened)  of 
there  being  no  other  children  of  that  marriage,  to  a  sum  of 
80,000  sicca  rupees,  subject  to  the  life  interests  of  her  father 
and  mother.  There  was  no  settlement  at  the  time  of  her 
own  marriage  of  this  sum,  or  erf  any  other  property ;  but 
about  a  year  after  her  marriage  a  post-nuptial  settlement 
was  executed,  in  which  were  included  this  sum  of  sicca 
rupees,  and  also  some  moneys  and  property  coming  from 
the  father  of  the  appellant,  and  from  Sir  Henry  Codrington. 
The  interest  of  the  appellant  in  this  sum  of  sicca  ru^es 
being,  at  the  time  of  the  post-nuptial  settlement,  a  reversion- 
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ary  interest  of  a  married  woman,  she  could  not  be  bound  by 
it  so  as  to  prevent  her  claiming  the  money  as  her  own  when 
she  became  discoverte.  Accordingly,  her  marriage  with  Sir 
Henry  Codrington  having  been  dissolved  on  the  2d  of  May, 
1865,  a  bill  in  chancery  was  filed  by  her  against  the  trustees 
of  the  settlement  and  the  children,  praying  that  the  trusts 
of  the  settlement  might  be  carried  into  execution,  but  that 
it  might  be  declared  that  the  settlement  was  inoperative  as 
to  the  80,000  sicca  rupees,  and  that  that  sum  might  be  trans- 
ferred to  the  appellant  by  the  trustees  of  the  settlement. 

In  opposition  to  this  claim  the  trustees  of  the  settlement 
contended  that  the  appellant  ought  not  to  be  allowed  to 
claim  both  under  the  settlement  and  against  the  settlement, 
and  that,  if  she  insisted  upon  taking  out  of  the  settlement 
the  sicca  rupees,  she  must  give  up  tne  other  benefits  which 
the  settlement  conferred  upon  her.  It  was  argued  at  the 
hearing,  that  any  objections  which  might  be  taken  to  the 
form  of  the  suit  should  be  waived,  in  order  that  this  ques- 
tion might  be  decided,  and  the  Lord  Chancellor  and  the 
Lord  Justices,  reversing  a  decision  of  the  late  Master  of  the 
Rolls,  have  decided  that  the  appellant  must  elect  between 
the  sicca  rupees  and  the  other  benefits  given  her  by  the 
settlement,  and  the  present  appeal  is  brought  against  that 
decision* 

By  the  well-settled  doctrine  which  is  termed  In  the  Scot<5h 
lafVv  the  doctrine  of  ''approbate"  and  "reprobate,"  andia 
our  courts  more  commonly  the  doctrine  of  ''election,'* 
where  a  deed  or  will  professes  to  make  a  general  disposition 
of  property  for  the  benefit  of  a  person  named  in  it,  such 
&(j^2]  person  cannot  accept  a  benefit  under  *the  instrument 
without  at  the  same  time  conforming  to  all  its  provisions, 
and  renouncing  every  right  inconsistent  with  them.  The 
authorities  on  this  branch  of  the  law  are  very  fully  refeiTed 
to  in  the  judgment  given  in  this  case(*)  by  my. noble  and 
learned  friend  who  was  then  Lord  Chancellor,  and  they  were 
considered  not  long  since  in  this  House  in  the  case  of 
Cooper  V.  Cooper  ('). 

The  principle  of  these  cases,  indeed,  was  not  disputed  at 
your  Lordships'  bar ;  but  ttie  argument  on  the  part  of  the 
appellant  endeavored  to  take  this  case  from  under  their 
operation  by  showing  that  on  the  construction  of  the  pos^ 
nilptial  settlement  it  was  not  intended  to  include  the  right 
which  the  appellant  might  have  to  the  sum  of  sicca  rupees 
in  the  event  of  her  becoming  discoverte^  but  only  that  inter- 
est in  or  power  over  the  sum  which  her  husband  would  have 

(')  Law  Rt'p.,  8  Ch.  Ap.,  578.  O  Aiite,  p.  63. 
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supposing  it  fell  into  possession  during  the  coverture.  The 
question,  therefore,  becomes  one  upon  the  construction  of 
the  settlement,  and  I  proceed  to  call  your  Lordships'  atten- 
tion to  its  terms. 

The  parties  to  the  settlement  are,  first,  Sir  Henry  Codring- 
ton, and  the  appellant,  second,  the  father  of  the  appellant, 
and,  third,  the  trustees  of  the  settlement.  It  recites  that  Sir 
Henry  Codrington  was  entitled  to  a  sum  of  £6,213  consols 
and  £4,562  Reduced  3  per  Cent.  Annuities.  It  recites  the 
settlement  under  which  the  appellant  was  entitled  to  the 
80,000  sicca  rupees.  We  then  find  a  recital,  which  I  will 
read  as  it  stands  in  the  deed :  "  Whereas  upon  the  treaty 
for  the  marriage  of  the  said  Henry  John  Codrington  and 
Helen  Jane  Codrington,  now  his  wife,  it  was  agreed  that  as 
well  the  two  several  sums  of  £6,212  0^.  3d.  £3  per  cent. 
Consolidated  Bank  Annuities,  and  £4,562  10^.  la.  £3  per 
cent.  Reduced  Bank  Annuities,  as  also  all  the  interests  of 
her  the  said  Helen  Jane  Codrington,  or  of  the  said  Henry 
John  Codrington  in  her  right  under  or  by  virtue  of  the  said 
recited  identure  of  settlement"  (that  is  the  settlement  settling 
the  80,000  sicca  rupees)  "should  be  settled  upon  the  trusts 
and  in  the  manner  hereinafter  mentioned." 

My  Lords,  I  pause  here  for  the  purpose  of  making  two 
observations  upon  this  recital.  In  tlie  nrst  place  the  recital 
speaks  of  the  interest  of  the  appellant  or  of  Sir  Henry  Cod- 
nngton  in  her  right  *under  the  original  indenture  of  [863 
settlement,  and  tnis  connection  of  the  alternative  interests 
by  the  conjunction  "or"  is  the  ordinary  and  apt  mode  b^ 
which  an  interest  such  as  that  under  consideration  is 
described,  when  it  is  intended  to  comprehend  either  and 
both  of  the  titles  under  which  it  may  be  claimed.  It  is,  in 
fact,  equivalent  to  saying  that  it  had  been  agreed  that  the 
interest  of  the  appellant,  should  she  become  tne  owner,  and 
the  interest  of  Sir  Henry  Codrington,  should  he  become 
the  owner  of  the  sicca  rupees,  should  be  settled. 

In  the  second  place  it  is  unnecessary  to  consider  whether 
this  recital  can  or  cannot  be  taken  as  proof  of  what  was 
agreed  upon  before  the  marriage.  It  is  quite  sufficient  for 
the  present  purpose  if  it  shows,  as  it  clearly  does  show,  what 
was  the  mind,  and  what  was  the  intention,  at  the  time  this 
settlement  was  executed,  of  those  parties  to  it  from  whom 
the  property,  other  than  the  sicca  rupees,  was  derived. 

The  settlement  then  proceeds  to  recite  that  the  father  of 
the  appellant  had  agreed  to  transfer  nine  shares  belonging  to 
him  in  the  Bank  of  Bengal  into  the  names  of  the  trustees, 
and  also  to  make  up  during  the  joint  lives  of  himself  and 
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the  appellant  and  Sir  Henry  Codrington,  and  during  the 
joint  lives  of  himself  and  the  survivor  of  them,  such  a  sum 
as  with  the  dividends  on  the  bank  shares  would  make  up 
the  annual  sum  of  £400.  The  shares  and  the  annual  sams 
were  to  be  settled  on  the  trusts  of  the  settlement.  The  in- 
denture then  declares  trusts,  which  I  need  not  enumerate 
particularly,  for  the  benefit  of  the  husband  and  wife  and  the 
children  of  the  marriage,  of  the  sums  of  Consols  and  Re- 
duced Annuities  and  the  shares  in  the  Bank  of  BengaL 
The  indenture  then  continues  in  these  words:  "And  this 
indenture  lastly  witnesseth  that  in  pursuance  and  perform- 
ance of  the  said  agreement  in  this  behalf  contained,  and  in 
consideration  of  the  said  premises,  she,  the  said  Helen  Jane 
Codrington,  with  the  full  privity  of  the  said  Henry  John 
Codrington  (testified  by  his  oeing  a  party  to  and  executing 
these  presents)  doth  bargain,  sell,  assign,  transfer,  and  set 
over,  and  he,  the  said  Henry  John  Codrington,  doth  assign, 
ratify,  and  confirm  unto  the  said  William  John  Codrington, 
Lionel  Ames  Alexander  Colvin,  and  John  Cowie,  their  ex- 
ecutors, administrators,  and  assigns,  all  that  the  right,  title, 
864]  interest,  possibility,  *property,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  her  the  said  Helen 
Jane  Codrington,  or  of  the  said  Henry  John  Codrington  in 
her  right,  under  or  by  virtue  of  the  said  recited  indenture 
of  settlement  of  the  17th  of  August,  1824,  of  and  in  the  said 
sum  of  80,000  sicca  rupees  thereby  settled^  and  of  and  in  the 
stocks,  funds,  and  securities  in  or  upon  which  the  same 
sum,  or  the  produce  thereof,  may  now  or  at  any  time  or 
times  hereafter  be  laid  out  and  invested,  and  of  and  in  the 
interest,  dividends,  and  annual  produce  thereof,  and  all  and 
singular  other  (if  any)  the  interests  of  her  the  said  Helen 
Jane  Codrington,  or  of  the  said  Henry  John  Codrington  in 
her  right,  under  or  by  virtue  of  the  said  recited  indenture  of 
settlement  of  the  17th  day  of  August,  1824,  to  have,  hold, 
receive,  and  take  the  interests  and  premises  hereinbefore 
assigned,  or  intended  to  be  (subject  nevertheless  to  the  JD- 
tended  life  interests  of  the  said  Christopher  Webb  Smith 
and  Anne  his  wife  therein),  unto  the  said  William  John 
Codrington,  Lionel  Ames  Alexander  Colvin,  and  John  Cowie, 
their  executors,  administrators,  and  assigns,  in  as  fiill,  ample, 
beneficial  a  manner,  to  all  intents  and  purposes,  as  she  the 
said  Helen  Jane  Codrington,  or  the  said  Henry  John  Cod- 
rington in  her  right,  held  or  was  entitled  to  the  same  im- 
mediately before  the  execution  of  these  presents ;  but 
nevertheless  upon  and  for  the  trusts  and  intents  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  provisos, 
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agreements,  and  declarations  hereinafter  declared  and  con- 
tained of  and  concerning  the  same.'' 

The  trusts  declared  are  to  be  the  same  as  those  before  de- 
clared for  the  benefit  of  the  husband  and  wife,  and  the 
children  of  the  marriage,  the  ultimate  trust  in  default  of 
children  being  the  same  as  the  ultimate  trust  declared  con- 
cerning the  Bank  of  Bengal  shares. 

My  Lords,  I  think  it  perfectly  clear,  from  the  words  which 
I  have  read,  that  the  settlement  made  of  the  proi)erty  other 
than  the  sicca  rupees  was  in  consideration  of  the  settlement 
made  of  the  sicca  rupees,  and  that  the  settlement  professed 
to  be  made  of  the  sicca  rupees  was  the  settlement  of  every 
interest  in  it  after  the  death  of  the  tenants  for  life,  wliether 
that  interest  was  the  interest  of  the  appellant  or  of  Sir  Henry 
Codrington.  It  is  quite  true  that,  so  far  as  the  interest  of 
the  appellant  was  concerned,  the  settlement  was  ineffective. 
She  had  it  in  her  power,  when  discoverte^  to  repudiate  it, 
and  to  stand  upon  her  original  rights,  or  she  had  *it  [865 
in  her  power  m  the  same  eveiit  to  ratify  and  confirm  it. 
This  power  the  other  parties  to  the  settlement  could  not  take 
from  her.  But  they  have  shown,  in  my  opinion,  in  the 
clearest  way,  on  the  face  of  the  settlement,  their  intention 
and  desire  that  the  settlement  should  operate  upon  the  whole 
of  her  interest,  and  they  have  made  it  in  terms  so  to  operate. 
So  far  als  intention  and  construction  therefore  go,  there  ap- 
pears to  me  to  be  no  doubt  whatever  that  this  is  a  case  in 
which  we  have  an  expression  of  the  clearest  intention,  by 
the  disponers  of  the  other  property  contained  in  the  settle- 
ment^ that  the  property  of  the  appellant  should  be  bound 
by  and  go  along  with  the  property  disponed  by  them ;  and 
under  these  circumstances  the  geneiul  rule  must  be  applied, 
and  the  appellant  must  not  be  allowed  to  withdraw  her 
property  from  the  purposes  of  the  settlement,  and  at  the 
same  time  to  claim  the  benefits  provided  for  her  by  that 
settlement. 

Your  Lordships  understand  that  the  appellant,  being  put 
to  her  election,  prefers  to  take  against  the  settlement,  and 
to  claim  the  sum  of  sicca  rupees.  Tlie  decree,  therefore, 
after  declaring  that  she  is  bound  to  elect,  ought  to  contain 
some  provision  indicating  that  the  interests  provided  for 
her  out  of  the  other  items  of  property  ought  to  go  to  make 
good  the  value  of  what  she  takes  away  from  the  settlement, 
and  that  as  soon  as  this  has  been  done,  if  it  should  ever  be 
done,  she  will  then,  on  the  principle  of  having  made  com- 
pensation, be  restored  to  the  income  provided  for  her  by  the 
eettleinent.  A  direction  of  this  kind  does  not  appear  to 
14  Eng.  Rep.  3u 
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have  been  asked  for  in  the  court  below,  but  would  no  doubt, 
if  asked  for,  have  been  given.  Some  words  which  I  will 
read  to  your  Lordships,  and  which  I  propose  should  be 
added  to  the  decree,  have  been  handed  in  bv  the  learned 
counsel,  but  this  alteration  ought  not  to  raake  any  differ- 
ence as-to  the  costs  of  the  api)eal.  I  will  therefore  propose 
to  your  Lordships  that,  with  this  addition,  the  dBeree  should 
be  affirmed  and  the  appeal  dismissed  with  costs  (*). 

Lord  Chelmsford  :  I  agree  with  my  noble  and  learned 
friend,  and  have  very  little  to  add. 

The  decree  in  this  case  is  no  extension  of  the  doctrine  of 
866]  election,  *as  suggested  by  the  learned  counsel  for  the 
appellant,  but  strictly  within  the  principle  on  which  that 
doctrine  is  founded.  The  principle  is,  that  there  is  an  im- 
plied condition  that  he  who  accepts  a  benefit  under  an  in- 
strument must  adopt  the  whole  of  it,  conforming  to  all  its 
provisions  and  renouncing  every  right  inconsistent  with  it. 
It  seemed  to  be  considered  in  argument  that  the  rule  of  the 
Scotch  law  that  a  person  cannot  approbate  and  reprobate 
under  the  same  instrument  was  not  altogether  the  same  as 
the  English  doctrine  of  election,  but  Lord  Redesdale  in  Bir- 
mingJiam  v.  Kirwan  (')  puts  them  exactly  on  the  same  foot- 
ing. He  there  says :  ' '  The  general  rule  is  that  a  person 
cannot  accept  ana  reject  the  same  instrument,  and  this  is 
the  foundation  of  the  law  of  election." 

This  case  appears  to  me  to  be  completely  within  this  prin- 
ciple. I  look  upon  the  settlement  in  question  as  the  result 
of  an  agreement  between  the  parties  to  it  that  tlie  different 
subjects  of  property  should  be,  all  of  them,  settled  accord- 
ing to  the  provisions  contained  in  the  deed,  the  whole  con- 
stituting the  entire  trust  fund  dealt  with  by  the  settlement. 
In  this  view  the  assignment  of  the  wife's  reversionary  in- 
terest in  the  80,000  sicca  rupees  may  be  regarded  as  part  of 
the  consideration  for  the  provisions  made  for  her  by  her 
father  and  her  husband.  It  is  true  that  the  other  parties  to 
the  settlement  could  not  bind  her  interest,  nor  could  she  be 
bound  by  the  deed,  but  it  being  evidently  the  intention  of 
the  persons  who  provided  the  other  subjects  of  property  to 
be  settled,  that  the  wife's  reversionary  interest  should  form 
an  integral  part  of  the  settlement,  it  is  a  case  completely 
within  the  principle  of  the  doctrine  of  election,  and  she  can- 
not withdraw  that  reversionary  interest  from  the  settlement 

(')  Hid  Lordship  read  the  worda  pro-    court  below.     See  tlie  Order  at  the  end 
posed  to  be  added  to  the  decree  of  the    of  the  case, 

(^)  2  Seh.  &  Lef.,  449. 
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without  foregoing  the  provision  made  for  her  in  the  other 
settled  property. 

Lord  Hathebley  :  My  Lords,  I  entirely  concur  in  the 
view  which  has  been  already  expressed.  I  was  about  to  cite 
the  observations  made  by  Lord  Redesdale  in  Birmingham 
V.  Kirwan^  which  have  just  been  referred  to  by  my  noble 
and  learned  friend  (Lord  Chelmsford).  At  the  close  of  the 
passage  cited  in  the  court  below  Lord  Reaesdale  observes 
that  the  question  of  election  principally  arises  "in  cases 
*of  wills,  because  deeds  being  generally  matter  of  con-  [867 
tract  the  contract  is  not  to  be  interpreted  otherwise  than  as 
the  consideration  expressed  requires."  That  is  exactly  the 
point  The  court  is  bound  to  look  and  see  whether  or  not 
the  property  in  question,  which  is  sought  to  be  withdrawn 
from  the  settlement  on  the  ground  of  the  person  who  is  made 
to  coavey  it  being  incapable  of  joining  m  that  conveyance, 
was  a  part  of  the  consideration,  and  when  you  have  ascer- 
tamed  that  the  whole  point  is  determined.  My  noble  and 
learned  friend,  the  Lord  Chancellor,  has  pointed  out  those 
passages  in  the  settlement  which  show  clearly  that  the  set- 
tlement of  the  other  parts  of  the  property  which  was  settled 
upon  this  lady,  was  made  in  consideration  distinctly  of  the 
settlement  purporting  to  be  made  on  her  part,  and,  although 
of  course  nothing  has  been  done  or  could  be  done  by  that 
settlement  which  m  any  way  could  affect  her  right  to  the 
property,  if  she  chose  to  retain  it,  yet  she  certainly  could 
not  retain  it  without  fulfilling  the  other  conditions  imposed 
by  that  very  same  instrument  upon  her  enjoyment  of  it. 

Lord  O'Hagan:  My  Lords,  I  am  quite  of  the  same 
opinion,  and  I  can  add  nothing  material  to  the  statement  of 
facts  and  law  by  the  Lord  Chancellor. 

The  principle  which  determines  that  there  cannot  be  an 
acceptance  and  a  rejection  of  an  instrument,  an  acceptance 
.  in  part  and  a  rejection  in  part,  seems  to  me  to  govern  the 
case.  The  respondent's  claim  is  to  take  at  once  under  the 
deed,  and  paramount  to  and  against  it.  The  settlement  of 
the  bank  annuities  and  the  bank  shares  is  expressly  made 
in  pursuance  of  an  agreement  which  involves  and- requires 
a  hke  settlement  of  the  sicca  rupees  upon  similar  trusts ; 
and  although  the  deed,  as  executed  was,  for  reasons  already 
sufficiently  stated,  invalid  quoad  the  rupees,  the  author- 
ities cited  in  the  very  conclusive  judgment  of  the  late  Lord 
Chancellor  (Lord  Selborne),  cast  upon  her  the  necessity  of 
giving  it  effect,  if  she  insist  on  the  enjoyment  of  the  bene- 
ftts  which  were  bestowed  only  in  consideration  of  the 
assignment  of  the  reversionary  interest,   which  has  now 
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been  reduced  into  possession.  The  agreement  is  integral  and 
868]  binding  throughout,  and  not  to  be  *dealt  with  piece- 
meal, or  as  if  its  parts  were  not  reciprocally  dependent  on 
each  other,  in  disregard  of  the  plain  intentions  of  the  other 
parties  to  the  settlement.  The  appellant  cannot  take  the 
Donefit  without  the  burthen ;  and  I  am  therefore  of  opinion 
that  the  respondents  must  succeed. 
The  following  Order  was  entered  on  the  Journals : 

That  the  said  Order  of  the  Lord  Chancellor  and 
the  Lords  Justices  of  the  Court  of  Appeal  in 
Chancery,  of  the  6  th  of  May,  1873,  complained 
of  in  the  said  appeal,   be  varied  as  follows: 
namely,  by  inserting  therein,  immediately  be- 
fore the  Order  to  take    the   account    therein 
mentioned,    a  declaration   '^That   the    income 
which  has  been  so  received    by  the  plaintiff 
(appellant),  or  by  her  order  or  for  her  use, 
and  the  subsequent  income  which  would  have 
been  payable  to  her  if  she  had  not  elected  to 
take  against  the  said  indenture  of  settlement 
(in  the  pleadings  mentioned),  and  all  other,  if 
any,  the  interest  to  which,  if  she  had  not  so 
elected,  she  would  have  been  entitled  under 
the  same   indenture,   ought  lo  be  applied  in 
making  compensation  to  the   persons    disap- 
pointed by  her  election,   for   the    benefits  of 
which  they  respectively  have  been,  or  will  be, 
deprived  by  her  election,  so  far  as  the  same 
shall  extend,  and  untU  such  compensation  shall 
be  fully  made :"  And  that  the  said  Order,  sub- 
ject to  the  above-mentioned  variation,  and  also 
the  Order  of  the  Master  of  the  Rolls,   of  the 
12th  of   August,   18T3,   complained  of  in  the 
appeal,  be  affirmed  with  costs :  And  the  cause, 
with  these  Orders,  was  remitted  to  the  Court 
of  Chancery. 

Lords*  Journals^  12th  July,  1875. 

Solicitor  for  appellant :   TT.  A.  Day, 
Solicitor  for  respondent :  H,  P.  Bird. 


See  7  En>2f.  Rep..  616. 

Where  A.  devises  B.'s  property  to  C. 
and  also  devises,  by  the  same  will,  a 
considerable  property  to  B.,  if  B.  take 
under  the  devise  he  will  be  held  to 
have  elected  to  take  under  the  will, 
and  will  be  compelled,  in  equity,  to 


convey  his  property  devised  by  A.  *to 
the  devisee:  Barbour  v.  MUaieU,  40 
Md.,  151,  commenting  upon  McElfr&k 
V.  ScJdey,  2  Gill,  181,  and  ToTUf^u  v. 
NutweUy  17  Md. ;  212,  2  Story's  Eq., 
§  1077,  et  9eq.,  1  Spencer's  Eq.,  639 ; 
Cox  v.  Rogers,  77  Penn.  St.  R.,  160. 


Vol.  vn.] 


ENGLISH  AND  IRISH  APPEALS. 


237 


Mahony  v.  East  Holyford  Mining  Co. 


1875 


Wiiere  the  husband  makes  a  devise 
or  bequest  to  his  wife  not  stated  or 
dearlj  appearing  to  be,  by  the  teifns  of 
ths  wiU,  i4  lien  of  her  dower  or  distribu- 
tive sliare.her  acceptance  of  the  gift  will 
not  bar  her  dower  or  distributive  share. 
Her  claim  to  dower  must  be  clearly  in- 
consistent with  the  provisions  of  the 
will :  Lefevrev.  Lefevre,  59  N.  Y.,  434, 
reversing  2  Thomp.  &  Cooke,  380 ; 
JRm  v.  la  Orange,  50  Cal.,  328 ;  AUing 
V.  Chatfieid,  42  Conn.,  276 ;  McQuire 
V.  Bunn,  41  Iowa,  650 ;  Baker  v.  Bakery 
85  Upper  Can.  Q.  B.,  448 ;  Pulker  v. 
EtoM,  13  Upper  CAn.  Q.  B.,  546  ;  Rey- 
noldi  V.  BeynMe,  20  Upper  Can.  Q.  B., 
235 ;  FairweatherY,  Archibald,  15  Grant 
(U.C.)  Cbjr.,  265. 

Bat  if  it  clearly  appear  from  the 
entire  will  that  a  gift  is  intended  to  be 
in  lieu  of  the  vrife's  dower  or  distrib- 
utive share  she  must  elect  which  she 
will  take,  and  if  she  accept  the  gift  her 
dower  or  distributive  share  is  barred  : 
AlHnff  V.  Chatfieid,  42  Conn.,  276  ;  Cox 
V.  Bogen,  77  Penn.  St.  R. ,  160  ;  Patrick 
V.  8ha9er,  21  Grant  (U.C.)  Chy..  123 ; 
WalmaUyy,  Wakneley,  29  Upper  Can. 
^  B.,  214 ;  Kerr  v.  Leiehman,  8  Grant 
(U.C.)  Chy..  435  ;  Becker  v.  Hammond, 
13  Grant's  Chy.,  485 ;  WetacoU  y.  Cock- 
€rItM,  18  Grant's  Chy.,  79;  Montgomery 
V.  Douglas,  14  Grant,  268 ;  Stump  v. 
Bradley,  15  Grant's  Chy.,  84 ;  Walmsley 
V.  BvU,  15  Grant's  Chy.,  210 ;  HuUhin- 


son  V.  Sargent,-  16  Grant's  Chy.,  78 ; 
Coleman  v.  OlanviUe,  18  Grant's  Chy., 
42 ;  Davidson  v.  Boomer,  18  Grant's 
Chy.,  475 ;  Lee  v.  McKinly,  18  Grant's 
Chy.,  527. 

Where  the  wife  executed  a  written 
contract  agreeing  to  accept  a  certain 
sum  in  lieu  of  dower,  and  the  husband 
provided  in  his  will  for  the  payment  of 
this  sum,  which  after  his  deatb  the 
wife  claimed  and  recevied  from  the 
administrator,  giving  him  a  receipt 
therefor,  it  was  held  that  her  conduct 
amounted  to  an  election  to  take  under 
the  will,  and  that  she  was  estopped 
from  claiming  her  dower  in  the  estate  : 
Stoddard  v.  CtiUiompt,  41  Iowa,  329. 

For  particular  cases  as  to  doctrine  of 
election  under  statutes  or  peculiar  cir- 
cumstances, see  Hcignie  v.  Dickens,  68 
Ills.,  267  ;  Armstrong  v.  Lynn,  Irish 
Law  Rep.,  9  Eq.,  186 ;  Bryant  v. 
Christian,  58  Mo.,.  98;  WateHmry  v. 
Netherland,  6  Heisk  (Tenn.),  512,  and 
cases  cited. 

It  is  of  the  essence  of  an  election  or 
ratification,  that  it  be  done  with  full 
knowledge  of  the  party's  right :  King 
V.  La  Orange,  50  Cal.,  328. 

When  an  annuity  is  given  to  the  wife 
it  is  payable  primarily  out  of  the  per- 
sonal estate,  and  if  not  sufficient  the 
annuity  would  probably  be  held  to  abate 
pro  tanto.  Davidson  v.  Boomer,  18 
Grant  (U.C.)  Chy.,  475. 


[Law  Reports,  7  House  of  Lords,  869.] 
June  29 ;  July  1,  2,  4,  12,  1876. 

*  William  Augustus  Mahont,  Public  Officer  of  the  [869 
National  Bank,  Dublin,  Appellant ;  and  The  Liquidator 
OP  THE  East  Holyford  mining  Company  (Limited),  Re- 
spondent ('). 

Bankers —  Company — Directors — Shareholders. 

Bankers  who  have  funds  of  a  cornpany  (formed  under  the  Companies  Act,  1862)  in 
their  hands  may  (actins^  bona  fide),  lawrally  honor  the  checks  of  the  directors  of  the 
Mmpuiy,  signed  accordmg  to  a  form  sent  by  them  to  the  bank,  without  being  bound, 
prerioosly,  to  inquire  whether  the  persons  pretending  to  sign  as  directors  liave  been 
My  appointed  to  office,  in  conformity  with  the  provisions  of  the  memorandum  and 
articles  of  association. 

W.,  in  concert  with  some  friends  and  de])endent8  of  his,  started  a  company  called 
a  miaiog  company.    The  memorandum  and  articles  of  association  were  registered. 
SohecriptioDB  were  obtained  from  persons  becoming  shareholders,  and  these  subscrip-  - 
tioas  were  paid  into  a  bank,  which  had  been  described  in  the  prospectuses  of  the 

0)  Reversing  Irish  Law  Rep.,  7  Com.     Law,  806  ;  see  also  Beaitie  v.  LordEbury,  . 
I*w.  169,  and  affirming  5  id..  508  ;  see    9  Eng.  Rep.,  64. 
8.  C,  H.  L.,  Irish  Law  Rep.,  9  Com. 
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company.  The  bankers- received  a  formal  notice,  signed  by  the  person  who  de- 
scribed himself  as  the  secretary  of  the  company,  that  they  were  to  pay  the  checks 
signed  by  "  either  two  of  the  following  three  directors,"  and  countersigned  by  himself^ 
in  accordance  with  a  "  resoUition  passed  this  day ;"  and  the  names  of  the  Uiree  per- 
sona descrfbed  as  directors,  and  their  signatures,  were  inclosed  with  the  "  resolution.'* 
The  bankers  from  time  to  time,  while  the  business  of  the  company  appeared  to  be 
going  on,  received  checks  si^ed  and  countersigned  as  described,  and  duly  honored 
them.  When  the  fund  had  been,  almost  entirely,  drawn  out,  the  company  was 
ordered  to  be  wound  up.  It  then  appeared  that  there  never  had  been  a  meeting  of 
shareholders,  nor  any  appointment  of  directors  or  of  a  secretary,  but  that  the  per- 
sons who  had  ffot  up  the  company  had  treated  themselves  as  directors  and  secreUry 
and  appropriated  the  money  obtained  from  the  subscriptions : 

Held,  that  the  official  liquidator  could  not  recover  from  the  bankers  the  amount  of 
the  checks  which,  under  the  circumstances  disclosed  in  the  case,  they  had  thus  bona 
fide  paid. 

Where  those  who  draw  and  those  who  ifxma  fide)  honor  checks,  intend  them  to 
gperate  on  a  certain  account,  no  objection  can  afterwards  be  taken  that  that  account 
is  not  specifically  mentioned  on  the  face  of  the  checks. 

Per  Lord  Hatherlst  :  Observations  on  the  duties  of  shareholders  in  a  case  of 
this  sort,  ' 

This  was  a  joint  case  on  appeal  stated  under  the  provis- 
ions of  the  Common  Law  Proceedure  Amendment  Act 
(Ireland),  1856. 

The  shareholders  of  the  company  had  (through  the  oflScial 
87{)]  liquidator)  *brought  an  action  in  the  Court  of  Com- 
mon Pleas  in  Ireland  against  the  appellant  (as  the  public 
officer  of  the  National  Bank),  and  had  obtained  a  verdict, 
which  the  Court  of  Common  Pleas  had  directed  to  be  set 
aside  (*),  and  to  be  entered  for  the  appellant.  The  Ex- 
chequer Chamber  had  reversed  that  decision  ('). 

The  object  of  the  action  thus  brought  was  to  recover  the 
sum  of  £3,970,  which  had  been  lodged  in  the  National  Bank, 
and  had  been  standing  to  the  credit  of  the  Inining  company. 

The  facts  as  stated  in  the  report  of  Lord  Chief  Justice 
Monahan  before  whom  the  case  was  tried,  and  whose  report 
was  treated  as  the  statement  of  a  special  case,  were  these : 
Before  July,  1866,  Erwin  Harvey  Wadge  was  the  proprie- 
tor of  a  publication  called  the  Industrial  Magazine,  published 
in  Dublin.  He  had  several  persons  in  his  employment,  all 
described  as  in  humble  circumstances,  among  whom  were 
Augustus  TuUy,  Francis  McKenna,  John  Murphy,  and 
Arthur  Edward  Hughes. 

Wadge,  in  the  early  part  of  July,  determined  to  form  a 
"limited"  liability  company  to  be  called  the  East  Holyford 
Mining  Company.  Two  of  his  friends,  Mr.  Hoare  and  Mr. 
Wall  joined  him  in  the  scheme.  An  agreement  was  pre- 
pared, in  which  it  was  stated  that  they  whose  names  were 
thereunto  subscribed,  were  desirous  of  forming  the  company, 
in  pursuance  of  a  memorandum  of  association,  also  pre 

0)  6  Ir.  Com.  Law  Rep.,  508.  (*)  1 1r.  Com.  Law  Rep.,  69. 
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pared,  and  that  they  respectively  agreed  to  take  the  number 
of  shares  set  against  their  names.  The  signatures  to  the 
memorandum  and  to  the  articles  of  association,  the  descrip- 
tions added  to  the  names  of  the  persons  who  signed  (they  all 
resided  in  Dublin),  and  the  number  of  shares  taken,  were  as 
follows:  ''John  Hoare,  gentleman,  25  shares;  Charles  H. 
Wall,  accountant,  6  shares;  Augustus  TuUy,  solicitor ('), 
1  share ;  Francis  McKenna,  gentleman,  1  share  ;  John 
Murphy,  gentleman,  1  share ;  Arthur  Edward  Hughes,  gen- 
tleman,* 1  share ;  Thomas  McNally,  clerk  Trinity  College, 
Dublin,  25  shares." 

*The  "witness  to  the  above  signatures"  was  [871 
"John  J.  Cummin,  of  Brunswick  Street,  Oxford  Koad, 
Manchester." 

The  memorandum  and  articles  of  association  were  regis- 
tered, Wadge  did  not  sign  them,  and  never  appeared  to 
have  subscribed  for  shares. 

The  Chief  Justice  gave  a  statement  of  what  persons  these 
were  whose  names  were  signed  to  the  memorandum.  It  is 
only  necessary  to  notice  one,  Mr.  McNally,  who  appeared 
to  have  been  '*a  teacher"  in  Trinity  College,  Dublin,  and  to 
have  acted  in  that  caj)acity  in  preparing  Wadge  to  enteV  the 
college  in  1863-4.  ne  gave  evidence  at  the  trial,  and  stated 
that  he  signed  the  agreement  at  the  request  of  Wadge,  that 
he  was  not  aware  he  was  ever  appointed,  or  in  fact,  was,  a 
director  of  the  company ;  that  he  never  knowingly  acted  as 
such ;  that  he  never  attended  any  meeting  of  directors  or 
shareholders,  or  got  any  notice  of  any  such  meeting ;  that 
the  only  act  he  did  in  relation  to  the  company  was  signing 
8Qch  checks  (generally  in  blank)  as  were  sent,  or  brought  to. 
him  for  his  signature,  by  Wadge,  and  though  the  did  so  as  a 
shareholder. 

Numbers  of  the  papers  relating  to  the  company  were  cir- 
culated and  were  sent  to  England,  and  many  persons  ap- 
Elied  for  shares  and  lodged  deposits,  and  some  paid  calls, 
a  this  way  a  sum  of  nearly  £4,000  was  collected. 

The  money  thus  obtained,  forming  the  capital  of  the  com- 
pany, was  paid  into  the  National  ^ank  in  College  Green, 
with  which  an  account  was  opened  on  the  30th  of  June. 
The  manager  of  the  bank  afterwards  received  the  following 
note: 

*'12  Grafton  Street,  Dublin,  July  21,  1866. 
"The  East  Holyford  Mining  Company. 

"  Sir, — Subjoined  I  beg  to  hand  you  a  copy  of  a  resolu- 

0  According  to  his  own  evidence,  his  occupation  was  that  of  soliciting  for  ad- 
Terdaements  for  newspapers. 
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fcion  passed  this  day  relative  to  the  banking  account.  Mr. 
Wadge'sand  Mr.  McNally's  signatures  accompany  this,  and 
Mr.  Hoare's  will  be  sent  as  soon  as  he  returns  on  Monday. 

''Yours  faithfully, 

''Charles  H.  Wall, 

"Secretary." 
872]  *The  "resolution"  which  accompanied  the  note  was 
in  these  terms: 

"That  the  National  Bank  be  requested  to  pay  all  checks 
signefl.  by  either  two  of  the  following  three  directors,  viz., 
Thomas  McNally,  Erwin  Harvey  Wadge,  and  Johd  Hoare, 
and  countersigned  by  the  secretary. 

"  Signatures  attached, 

"E.  Harvey  Wadge, 
"Thomas  McNally." 

These  were  the  genuine  signatures  of  these  two  persons. 
In  a  few  days  afterwards  Hoare's  signature  was  in  like  man- 
ner sent  to  the  bank. 

Shortly  afterwards  several  checks,  some  of  them  for  large 
sums,  were  sent,  generally  payable  to  Wadge,  and  sigiiSl 
by  two  of  the  three  persons  named  in  the  alleged  resolution, 
and  the  checks  were  countersigned  by  Wall  as  secretary. 

McKenna,  Murphy,  Hughes  and  Tully  proved  that  no 
meeting"  of  shareholders  was  ever  held,  or  even  summoned ; 
that  Wadge,  Hoare  and  Wall  were  in  constant  attendance 
at  the  office  of  the  company  in  Grafton  Street,  and  transacted 
all  the  business  done  there.  The  name  of  a  Mr.  Lewis,  a 
respectable  solicitor  of  Dublin,  had  been  inserted  in  one  of 
the  prospectuses  as  a  director  of  the  company,  but  as  soon 
as  he  knew  of  it  he  sent  a  remonstrance,  and  it  was  with- 
drawn. He  never  had  had  anything  whatever  to  do  with 
the  company. 

Clause  2  in  the  articles  of  association  authorized  the 
directors  to  adopt  a  contract  made  by  Wall  and  Hoare  for 
the  purchase  of  a  certain  mine  called  the  East  Holyford 
Mine,  "  situate  in  the  mrish  of  Clonalty,  barony  of  Kilner- 
nauffh,  and  county  of  Tipperary,  and  all  right  and  interest 
of  tne  lease  in  the  said  mine  for  the  sum  of  £10,000." 
Wadge  was  the  owner  of  this  lease. 

By  clause  52  the  number  of  directors  was  not  to  be  less 
than  three,  nor  more  than  five,  unless  a  general  meeting 
should  otherwise  direct. 

By  clause  63  the  first  seven  persons  who  signed  the  articles 
were  to  appoint  the  directors.     Every  director  was  to  hold 
at  least  twenty-five  shares  in  his  own  right. 
8731  *By  clause  58  the  banking  account  was  to  be  kept 
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in  the  name  of  the  company,  and  every  sum  exceeding  £10 
was  to  be  paid  on  a  check  signed  and  countersigned  as  might 
be  directed  by  the  board. 

By  clause  82  the  directors  might  delegate  any  of  their 
powers  to  a  committee  consisting  of  such  number  of  mem- 
bers as  the  directors  might  think  fit. 

By  clause  85  ''  AH  acts  done  by  the  board  or  by  a  com- 
mittee of  directors  shall,  notwithstanding^  that  it  be  after- 
wards discovered  that  there  was  some  defect  in  the  appoint- 
ment of  any  such  directors,  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  or  was  disqualified,  be  as 
valid  as  if  every  such  person  had  been  duly  appointed,  and 
was  qualified  to  be  a  director." 

All  the  money  paid  into  the  bank  had  been  drawn  out, 
except  about  £55,  on  checks  drawn,  signed,  and  counter- 
signed as  required  by  the  resolution. 

The  company  was  ordered  to  be  wound  up,  and  the  offi- 
cial liquidator,  on  behalf  of  the  shareholders  who  had  paid 
in  subscriptions,  brought  an  action  against  the  bankers  to 
recover  the  money  which  had  been  paid  into  the  bank  on 
account  of  shares  in  the  company.  The  defence  set  up  was 
that  the  money  had  all,  except  the  £55,  been  duly  paid  out 
on  checks  of  the  directors,  and  the  bankers  paid  6ver  this 
snm  of  £55  to  the  official  liquidator. 

At  the  trial  of  the  c^use  before  Lord  Chief  Justice  Mon- 
ahan,  it  was  contended  for  the  plaintiff  that  there  had  been 
no  sufficient  authority  for  the  payments  on  the  checks,  for 
that  there  was  no  evidence  that  VV  adge,  Hoare  and  McNally 
had  been  duly  appointed  directors.  The  Chief  Justice  left 
certain  questions  lor  the  jurors,  who  "found  that  no  four 
of  the  seven  persons  who  had  signed  the  articles  of  associa- 
tion ever  aOTeed  to  the  appointment  of  directors,  or  assented 
to  Wadge,  Hoare  or  McNally  acting  as  such ;  that  no  such 
resolution  was  passed  as  stated  by  Wall  in  his  letter  to  the 
bankers ;  and  tnat,  in  fact^  no  meeting  of  directors  was  ever 
held,  but  that  the  ban^rs  acted  altogether  on  the  faith  of 
Wall's  letter,  believing  it  to  be  accurate. '^ 

The  counsel  for  the  defendant  insisted  that  on  this  evi- 
dence and  *the  findings  the  Lord  Chief  Justice  ought  [874 
to  direct  the  jury  that  the  bankers  were  not  responsible,  but 
his  Lordship  declined  to  adopt  that  course,  and  a  verdict 
*as  taken  for  the  official  liquidator  for  £3,970,  but  liberty 
-as  reserved  to  have  the  verdict  entered  for  the  bankers. 

A  rule  was  accordingly  obtained,  and  on  cause  shown  was 
Jade  absolute,  bat  this  judgment  of  the  Court  of  Common 

leas  was  reversed  in  the  Exchequer  Chamber,  and  the  ver- 
14  Eno.  Rep.  31 
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diet  ordered  to  be  entered  for  the  liquidator  for  the  sum 
found.     The  cause  was  then  brought  up  to  this  House. 

The  judges  were  summoned  and  Lord  Chief  Baron  Kelly, 
and  Justices  Blackburn,  Mellor,  Brett,  and  Grove,  and 
Baron  Pollock  attended. 

Mr.  Benjamin,  Q.C.,  and  Mr;  T.  W.  Wheeler,  for  the  appel- 
lant, the  public  oflBlcer  of  the  bankers :  The  judgment  of  the 
Court  of  Common  Pleas  was  right,  and  must  be  restored. 
The  payments  made  by  the  bankers  were  made  on  what  they 
were  bound  to  treat  as  due  authority.  They  had  no  power 
and  were  under  no  obligation  to  inquire  into  the  appoint- 
ment of  the  directors.  They  had  received  money  under  the 
apparent  authority  of  those  directors,  and  were  bound  to 
hold  it  as  bankers  on  their  account,  and  to  pay  it  back  on 
their  order.  They  were  formally  told  how  the  orders  to  pav 
would  be  given,  how  the  checks  would  be  drawn  and  signea, 
and  thej  nad  obeyed  the  orders  and  honored  the  checks 
authenticated  in  the  manner  described.  They  would  have 
been  liable  to  an  action  for  refusing  to  pay.  They  were 
therefore  discharged  from  all  liability  when  they  had  thus 
obeyed  the  regularly  drawn  orders  to  pay.  If  there  was  any 
irregularity  in  the  proceedings  of  the  direction  it  was  for  the 
shareholders,  not  for  the  bankers,  who  for  such  a  purpose 
were  strangers .  to  the  company,  to  correct  that  irregularity. 

At  the  office  in  Grafton  Street  the  persons  described  as 
directors  were,  while  the  company  went  on,  always  in  at- 
tendance, and  always  appeared  to  exercise  the  authority  of 
directors.  There  was  tnerefore  every  outward  appearance 
875]  of  regularity  in  the  conduct  of  the  ^business  of  the 
company,  and  the  shareholders,  who  might  themselves  have 
prevented  all  the  irregularities,  but  who  allowed  them  to  go 
on  unchecked,  were  not  now  entitled  to  say  that  the  bankers 
ought  to  have  made  inquiries  as  to  the  internal  arrangements 
of  the  company,  but  were  estopped  from  setting  up  those 
irregularities  as  a  ground  of  claim  against  others :  Moyal 
British  Bank  v.  Turquandi^) ;  Riche  v.  Ashbury  Comr 
pany  (*) ;  Carr  v.  London  and  Ivbrth  Western  Hallway 
Company  Q. 

Mr.  A.  B.  Millar,  Q.C.,  and  Mr.  Thomas  Webb,  Q.C.  (of 
the  Irish  bar),  for  the  respondent,  the  official  liquidator  of 
the  mining  company  :  The  shareholders  whose  money  had 
been  paid  into  the  bank  and  had  been  allowed  by  the  bank- 
ers to  be  drawn  out,  were  innocent  victims  of  a  fraud  ;  they 
had  no  means  of  helping  themselves.     If  the  bankers  had 


(»)  6  El.  «fc  Bl.,  827. 


(•)  Law  Rep.,  9  Ex.,  22^;  Ibid.,  7  H,  L.,  653, 
O  Law  Rep.,  10  C.  P.,  807. 
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used  due  caution,  and  made  proper  inquiries,  they  could 
have  ascertained  the  truth,  and  would  then  have  found  that 
there  had  been  no  meeting  of  shareholders,  nor  any  appoint- 
ment of  directors,  and  that  the  persons  who  pretended  to 
assume  that  character  had  no  authority  to  do  so.  The  prin- 
ciple contended  for  by  the  other  side  was  most  dangerous — 
it  offered  a  premium  to  negligence ;  it  went  to  this  extent, 
that  if  a  mere  stranger  went  into  a  bank  and  represented 
himself  as  entitled  to  draw  checks  for  a  particular  company, 
and  went  through  the  formality  of  giving  his  signature,  the 
bankers  would  be  relieved  from  liability  to  the  real  owners 
of  the  money  if  they  duly  honored  his  checks.  The  letter 
of  Wall  is  no  authority  whatever;  it  is  true  it  speaks  of  a 
resolution  passed,  but  it  does  not  even  affect  to  say  that  it 
was  a  resolution  passed  at  a  board  of  directors,  or  passed  by 
directors  at  all.  That  ought  to  have  put  the  bankers  on 
inquiry.  Wadge  here  never  was  a  shareholder  of  the  com- 
pany, and  never  had  been  appointed  a  director,  and  McNally 
proved  that  he  had  never  intended  to  act  as  such.  Wadge 
and  Wall  were  the  only  two  persons  who  really  knew  any- 
thing *of  the  matter.  It  was  liighly  improbable  that  [876 
the  bankers  could  have  been  ignorant  of  all  these  circum- 
stances, but  at  all  events  they  had  taken  no  trouble  to  in- 
quire. Mr.  Lewis's  name  had  been  at  one  time  published 
as  that  of  a  director.  The  bankers  might  have  inquired  of 
him,  a  respectable  solicitor  of  Dublin,  and  then  they  would 
have  obtained  full  information  on  the  subject.  Lord  Wens- 
leydalein  Ernest  v.  Nichollsi^)  had  distinctly  and  expressly 
declared  that  it  was  the  duty  of  persons  dealing  with  direc- 
tors to  make  themselves  acquainted  with  the  deed  of  asso- 
ciation and  the  provisions  of  the  statute,  and  if  they  did  not 
choose  to  do  so,  but  gave  credit  to  "  any  unauthorized  per- 
sons, they  must  be  contented  to  look  to  them  only  and  not 
to  the  company  at  laree."  Vice-Chancellor  Wood  in  Re 
The  AtTienceum  Life  Insurance  Society  (")  adopted  and  en- 
forced that  principle.  The  bankers  here  not  naving  taken 
any  trouble  on  the  matter,  they  had  paid  away  the  money 
to  prsons  not  entitled  to  receive  it,  and  so  made  themselves 
liable  to  bear  the  loss.  It  is  admitted  that  if  persons  were 
appointed  as  directors,  and  appeared  to  act  as  such,  but  it 
was  afterwards  discovered  that  their  appointment  had  only 
been  irregularly  made,  those  who  bona  jide  dealt  with  them 
in  that  character  would  be  protected,  but  that  could  not 
affect  a  case  where  there  had  been  no  appointment  at  all. 
What  was  done  here  being  entirely  witnout  authority  was 

(0  6  H.  L.  Cas.,  at  p.  419.  (»)  4  K.  A  J.,  649;  27  L.  J.  (Ch,),  829. 
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not  binding  on  the  shareholders,  whose  money  was  deposited 
with  the  bankers.  Even  where  a  partial  authority  exists, 
but  is.  wrongfully  exercised,  it  is  good  for  nothing.  An 
agent  of  a  wharfinger  had  authoritv  to  give  receipts  for 
goods  actually  delivered  at  a  wharf,  he  fraudulently  gave  a 
receipt  for  goods  which  had  not  been  delivered,  his  principal 
was  held  not  to  be  responsible :  Coleman  v.  Riches  (*).  Mr. 
Justice  Cresswell  thus  expresses  the  principle :  "  There  was 
no  general  authority,  nor  anything  from  which  the  parties 
had  a  right  to  assume  there  was  such  an  authority."  Here 
the  bankers,  without  any  right  to  do  so,  assumed  that  the 

Persons  who  signed  the  checks  had  authority  to  sign  them, 
hat  assumption  was  wholly  unwarranted.  The  persons 
877]  who  signed  *these  checks  might  be  personally  liable 
upon  them,  but  their  signatures  did  not  bind  the  company, 
which  they  had  no  authority  to  represent :  Kelner  v.  Bax- 
ter^. So  in  Eyre  v.  McDowell  i^\  an  authority  which 
ought  to  have  been  given  at  a  board  meeting,  but,  though 
given  by  the  proper  person,  was  not  given  at  a  board  meet- 
ing, was  treated  as  no  authority  at  all.  The  affixing  of  the 
seal  of  a  corporation,  if  done  without  authority,  wiU  not 
validate  the  instrument  to  which  it  is  affixed :  The  Bank 
of  Ireland  v.  The  Trustees  of  Evans^  Charities  (*).  In 
D^Arcy  v.  The  Tamar^  <6c..  Railway  Company  {^\  it  was 
held  that  directors  exercising  the  powers  conferred  by  the 
Companies  Clauses  Consolidation  Act,  1846,  must  act  to- 
gether, and  as  a  board,  and  there,  as  the  seal  of  the  com- 
pany had  been  affixed  to  a  bond  by  the  secretary  of  the 
company,  who  affixed  it  not  at  a  board,  but  on  the  written 
authority  of  two  directors  at  a  private  interview,  and  the 
verbal  promise  of  a  third  to  sign  the  authority,  the  bond 
was  held  to  be  invalid.  That  was  a  much  stronger  case  than 
the  present,  for  there  all  the  parties  had  autnority  to  do 
what  they  did,  though  not  in  the  form  in  which  they  did  it, 
while  here,  not  one  of  the  parties  signing  the  checks  had 
been  invested  with  any  autnority  whatever.  In  that  case 
Mr.  Baron  Channell  said  it  must  be  assumed  J9ri?;wi /oc/a 
that  the  seal  was  properly  affixed,  but  that  the  parties  to 
be  charged  with  liability  might  show  that  it  was  not  prop- 
erly affixed,  and  as  they  had  done  so,  the  judgment  must 
be  for  the  defendants.  Such  evidence  had  been  given  here, 
and  had  really  been  affirmed  by  the  finding  of  the  jury, 
The  cases  where  the  loss  has  been  occasionea  by  the  negli- 


(')  16  C.  B..  104;  24  L.  J.  (C.P.),  126. 
(«)  Law  Rep.,  2  C.  P.,  174. 
(»)  14  Ir.  Com.  Law  Rep.,  314. 


(*)  6  H.  L.  Gas.,  889. 
(*)  Law  Rep.,  2  Ex.,  158. 
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gence  of  the  parties  seeking  to  obtain  compensation  do  not 
apply  here,  for  the  shareholders  who  subscribed  the  money 
had  no  means  of  knowing  the  manner  in  which  the  business 
of  the  company  was  transacted.  But  the  bankers  had  those 
means  and  ought  to  have  employed  them.  No  question  of 
ratification  could  be  introduced  here  ;  these  shareholders 
had  in  no  way  whatever  ratified  what  had  been  done,  or  in 
anv  way  contributed  to  the  loss. 

There  were  some  of  these  checks  that  did  not  even  con- 
tain the  *name  of  the  company  (*).  That  was  a  great  [878 
irregalarity,  and  there  was  ho  excuse  for*  the  bankers  pay- 
inff  a  check  in  that  defective  form. 

Mr.  Benjamin  replied. 

The  Lord  Chancellor  proposed  the  following  question 
to  the  judges : 

Whether,  upon  the  report  of  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  in  Ireland,  and  the  shorthand 
writer's  notes  of  the  evidence,  so  far  as  such  evidence  ought 
for  the  purposes  of  that  report  to  be  taken  into  consider- 
ation, a  verdict  ought  to  be  entered  for  the  plaintiff  for  the 
sum  of  £3,970,  or  any  part  of  that  sum,  or  for  the  defendant  ? 

The  judges  asked  time  to  consider. 

July  6.  The  Lord  Chief  Baron  (Sir  Fitzroy  Kelly) : 
My  liords,  we  answer  the  question  put  to  us  by  your  Lord- 
shipS  by  saving  that,  in  our  opinion,  the  verdict  ought  to 
be  entered  for  the  public  officer  of  the  bank. 

It  mav  be  as  well,  before  stating  what  we  think  is  the 
result  of  the  findings  of  the  jury,  the  reservation,  and  the 
evidence,  to  state  what  we  consider  to  be  the  real  issue  be- 
tween the  ijarties ;  for  in  the  argument  at  your  Lordships' 
-  bar,  and.  with  all  due  deference  to  the  judges  of  the  bish 
Court  01  Exchequer  Chamber,  in  some  of  the  judgments 
below,  topics  which  we  consider  irrelevant  to  that  issue 
have  been  introduced. 

It  was  not,  and  could  not  be  disputed,  that,  the  bankers 
having  *opened  an  account  for  the  East  Holyford  [879 
Mining  Company,  Limited,  and  received  from  time  to  time 

(')  An  instance  of  this  was  the  foUowing,  as  given  in  the  joint  Appendix  to 

tlkG  f  mm  *  * 

"  No.  A.  65901.  Dublin,  July  21,  1866. 

The  National  Bank, 
Pay  E.  Harvey  Wadge,  Esq.^  or  Bearer, 

One  Thousand  Pounds. 

Thomas  McNally     )    ri?-««*«,o 
£      «.  d.  E.  Harvey  Wadge  \   directors. 

1,000   0  0  Charles  H.  Wall  Secretary. 

(Indorsed  by) 

E.  Harvey  Wadge." 
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moneys  on  that  account,  were  bound  to  pay  the  official 
liquidator  of  that  company  the  balance  in  their  hands,  after 
deducting  all  such  payments  as  the  bankers  could  show  to 
have  been  made  on  suflBcient  authority  from  the  company. 
The  bankers  paid  to  the  liquidator  £66  2^.  "id, ,  and  asserted 
that  as  to  the  remainder  of  the  moneys  received  by  it, 
amounting  to  £3,916,  they  had  a  discharge  good  against  the 
company,  and  consequently  good  against  the  official  liqui- 
dator. The  account  set  out  in  the  appendix  to  the  case 
shows  that  a  small  portion  of  the  discharge  was  for  commis- 
sions ;  and  so  far  their  discharge  was  not  disputed.  But 
much  the  greater  part  of  the  discharge  set  up  by  the  bank- 
ers was  for  payment  of  checks,  the  earliest  in  point  of  date 
being  drawn  on  the  23d  of  July,  1866,  and  the  latest  in 
point  of  date  on  the  24th  of  December,  1866.  At  the  trial 
it  was  agreed  to  disregard  the  pleadings  and  go  to  trial  on 
the  real  issue. 

The  only  real  issue  between  the  parties  was  whether  pay- 
ments made  on  account  of  these  checks  were  valid  discharges 
to  the  bankers  as  against  the  company.  A  minor  point  was 
made  at  your  Lordships'  bar  as  to  the  form  of  some  of  the 
checks,  on  which  we  shall  remark  afterwards.  But  the 
great  question,  and  as  far  as  we  can  discover,  the  only  ques- 
tion made  at  the  trial,  was  whether  the  bankers  were  lusti- 
fied,  as  against  the  company,  in  honoring  checks  drawn  in 
conformity  with  the  terms  of  a  letter  of  the  21st  of  July, 
1866,  sent  to  the  bank,  purporting  to  be  written  from  tlie 
office  of  the  company,  12  Grafton  Street,  Dublin,  and  to  be 
written  on  behalf  of  the  company  by  Charles  Wall,  who 
signed  the  letter  as  secretary.  This  letter  was  farther 
authenticated  by  the  signature  of  Thomas  McNally  and 
Edwin  H.  Wadge,  who  were  in  that  letter  asserted  to  be 
directors  of  the  mining  company,  and  on  a  subsequent  day 
by  the  signature  of  John  Hoare,  who  was  also  asserted  in 
the  letter  to  be  a  director.  This  letter,  on  which  very  much 
depends,  is  in  these  terms:  [His  Lordship  read  it.]  The 
jury  found,  and  we  can  see  no  reason  for  doubting  that  it 
was  found  truly,  that  the  bankers  altogether  acted  on  the 
faith  of  Mr.  Waft's  letter,  believing  it  to  be  accurate. 

If  this  had  been  all,  it  would  not  give  a  sufficient  dis- 
880]  charge  to  *the  bankers;  for,  no  doubt,  a  phiusible 
swindler  might  induce  his  dupes  to  believe  a  statement  that 
he  was  secretary  to  a  company,  and  that  his  accomplices 
were  directors  of  the  company,  though  there  was  no  color 
of  truth  in  either  assertion,  and  nothing  done  or  permitted 
by  the  company  to  give  color  to  either  assertion.     It  was 
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therefore  necessary  for  the  bankers  to  ;prove  more,  and  Mr. 
Butt  accordingly  asked  the  judge  to  inform  the  jury  that 
"the  shareholders  and  members  of  the  company,  though 
ignorant  of  Mr.  Wadge's  proceedings,  having  permitted 
him  and  the  others  to  act  as  they  did,  the  bankers  were 
justified  in  paying  the  checks."  This  the  judge  declined  to 
do,  but,  by  consent,  reserved  liberty  to  enter  the  verdict  for 
the  defendant,  '4f  the  jury  should  have  found  in  his  favor 
on  any  questions  that  1  ought  to  have  submitted  to  them. 
The  court  to  be  at  liberty  to  draw  any  such  inferences  of 
fact  as  in  their  opinion  the  jury  ought  to  have  done." 

We  think  that  the  jury  ought  to  have  been  directed,  in 
substance,  that,  if  the  shareholders  and  members  of  the 
company  permitted  Wadge,  McNally  and  Hoare  to  act  as 
directors,  to  have  possession  of  the  office  of  the  company,  and 
of  the  books  of  the  company,  to  transact,  as  directors,  all 
such  business  as  required  to  be  transacted,  such  sharehold- 
ers knowing,  as  from  the  articles  of  association  they  must 
have  known,  that  from  the  moment  the  company  was  incor- 
porated, directors  could  be  appointed  at  once  by  the  first 
seven  members,  or  a  majority  of  them  ;  and  that  there  was 
business  which  required  the  immediate  action  of  directors, 
and  such  shareholders  yet  taking  no  steps  themselves  to 
appoint  any  directors  de  jure  to  transact  that  business ; — 
the  jury  might  and  should  find  that  the  shareholders  per- 
mitted these  persons  to  be  defdcto  in  possession  of  the 
office  of  directors  ;  and  that  if  they  did  so  they  were  bound, 
at  least  as  to  innocent  third  persons,  by  the  acts  of  those 
directors  de  facto^  just  as  if  they  had  been  regularly  ap- 
pointed by  the  majority  of  the  seven. 

We  wish  not  to  be  understood  as  saying  that  all  these 
facts  are  requisite  to  bind  the  shareholders ;  probably  less 
would  do,  but  as  we  are  quite  prepared,  as  jurors,  to  find 
that  every  one  of  those  facts  did  here  exist,  we  think  it 
enough  to  say,  as  judges,  that,  at  least,  where  all  those 
facts  do  exist,  the  company  is  bound  by  the  *acts  of  [881 
the  de  facto  directors,  at  least  as  to  those  who  had  no  notice 
that  they  were  not  properly  and  duly  installed  in  their 
offices. 

Before  pointing  out  the  parts  of  the  evidence  on  which  we 
rely  in  support  of  our  conclusions  of  fact,  it  is  as  well  to  dis- 
pose of  a  topic  which  seems  to  have  had  weight  with  some 
of  the  learned  judges  in  the  Exchequer  Chamber  in  Ireland, 
though  we  think  it  irrelevant.  The  company  was  not  in  ex- 
istence till  the  17th  day  of  July,  1866,  on  which  day  the 
inemoraudum  of  association,  signed  by  seven  persons,  of 
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whom  John  Hoare  ^nd  Thomas  McNally  (who  were  after- 
wards two  of  those  acting  as  directors)  were  two,  and  Charles 
H.  Wall,  who  arferwards  acted  as  secretary,  and  signed  the 
im|)ortant  letter  of  the  21st  of  July,  1866,  was  a  third,  was 
registered.  On  the  same  day  the  articles  of  association, 
signed  by  the  same  seven  persons  as  subscribers,  were  regis- 
tered. Wadge,  who  was  the  other  person  who  acted  as  a 
director,  was  not  one  of  the  subscribers. 

Up  to  that  time  nothing  could  be  done  by  the  company, 
which  was  not  yet  in  existence,  and  the  first  prospectus  could 
not  be  more  than  the  prospectus  of  persons  inviting  subscrip- 
tions to  an  intended  company  of  which  they  were  promoters. 

The  account  with  the  bank  was  opened  on  tne  30fch  of 
June,  1866,  and  the  bank,  before  the  17th  of  July,  received 
in  all  £655,  evidently  on  the  terms  that,  if  the  company  was 
formed  and  incorporated,  that  money  should  be  held  for  the 
company.  Had  the  company  not  been  formed  it  would 
have  been  a  question  whether  the  bank  was  not  bound  to 
return  this  monej^,  without  deduction,  to  the  several  persons 
who  paid  it  in  as  intended  subscribers  to  an  abortive  scheme. 
But  no  such  question  arose,  for  the  scheme  did  not  prove 
abortive;  and,  from  the  moment  that *the  company  was  in- 
corporated, the  bank  held  that  £655  for  the  company,  iust 
as  if  it  had  been  paid  in  that  day  for  the  first  time.  There 
was  very  strong  evidence  that  this  was  a  conspiracy  to  de- 
fraud the  public,  Wadge  and  Wall  being  the  prime  con- 
spirators, and  the  other  six,  Hoare,  Tully,  McKenna, 
Murphy,  Hughes,  and  McNally,  lending  themselves  with  a 
guilty  Knowledge  to  aid  that  conspiracy.  But  there  is  no 
evidence,  that  we  can  see,  that  the  managers  of  the  bank  had 
any  knowledge  that  it  was  a  conspiracy.  Bankers  do  not 
882]  *in  general  open  an  account  for  persons  unless  they 
believe  them  to  be  creditable,  and  if  through  carelessness 
bankers  do  open  an  account  for  discreditable  persons,  those 
who  have  trusted  them  have  a  right  to  blame  the  bank,  and 
it  will  suffer  in  its  commercial  reputation.  But  with  defer- 
ence to  those  of  the  judges  below  who  seem  to  have  thought 
this  important,  we  are  quite  unable  to  see  how  this  affects 
the  question  as  to  how  the  money  once  paid  in  is  to  be 
drawn  out. 

Now,  having  stated  this  much,  we  proceed  to  call  year 
Lordships'  attention  to  the  evidence  that,  in  our  opinion, 
shows  that  the  three  persons  who  signed  these  checks  as 
directors,  viz.,  Wadge,  Hoare,  and  McNally,  were  permitted 
by  the  company  to  take  possession  of  the  position  of  direc- 
tors de/acio.     As  the  directors  apj)oiiit  the  secretary,  they, 
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if  installed  in  the  office  of  directors,  though  irregularly, 
could  appoint  Wall  to  act  as  secretary.  The  office  of  the 
company  was  at  12  Grafton  Street.  It  does  not  appear 
whether  it  ever  was  registered  as  such,  probably  it  was  not, 
but  it  is  clear  that  it  was  so  in  fact.  [His  Lordship  referred 
to  the  prospectus  and  to  several  parts  of  the  evidence.] 
And  it  appears  that  every  one  of  the  seven  persons  who  sub- 
scribed the  memorandum  and  articles  was  perfectly  aware 
that  Wadge,  Hoare  and  McNally  had  possession  of  tne  com- 
pany's office,  were  represented  to  be  directors,  and  transacted 
whatever  business  there  was  to  transact,  consisting  chiefly 
of  obtaining  subscriptions,  allotting  scrip,  and  makmg  calls 
aud  receiving  payment  of  some  of  those  calls  ;  that  all  these 
things  were  done  appears  both  from  the  statement  of  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  from  the  docu- 
ments put  in  at  the  trial.  That  they  had  possession  of  the 
books  of  the  company  (such  as  they  were)  is  proved. 

The  articles  oi  association,  which  every  member  of  the 
company  must  be  taken  to  know,  provide,  by  article  4,  that 
"the  directors  may  commence  the  business  of  the  company 
as  soon  after  the  incorpomtion  thereof  as  they,  in  their  dis- 
cretion, shall  think  fit,"  and  by  articles  52  and  63,  that 
'*the  number  of  directors  shall  Hot  be  less  than  three  or  more 
than  five,"  and  that  *'  the  first  seven  persons  who  sign  these 
articles,  or  a  majority  of  them,  shall  appoint  the  first  direc- 
tors." 

The  jury  found  that  no  four  of  these  seven  persons  ever 
agreed  *to  the  appointment  of  directors,  or  assented  [883 
to  Wadge,  Hoare  or  McNally  acting  as  such.  This  if 
understood  to  mean  that  no  four  ever  met  together  and 
formally  assented  to  their  so  acting,  is  probably  quite  cor- 
rect; but  it  is  impossible,  in  the  face  of  the  evidence,  to 
understand  the  jury  as  finding  that  no  four  of  them  as  in- 
dividuals assented  to  their  so  acting. 

It  seems,  therefore,  to  be  a  proper  inference  from  these 
facts  that  there  was  an  actual  appomtment  of  these  three  as 
directors,  though  a  very  informal  one  >  and  so  literally  came 
within  article  85. 

But  we  think  it  quite  enough,  these  men  being  thus  per- 
mitted to  be  in  actual  possession  of  the  directorship,  to  make 
their  acts  valid  as  regards  third  persons  with  persons  who 
A^h  bona  fide  with  persons  who  may  be  termed  de  facto 
directors,  and  who  might,  as  far  as  they  could  tell,  have 
l^een  directors  dejure. 

In  In  re  County  Life  Assurance  Company  ('),  that  was 

(M  Law  Rep.,  5  Ch.  Ap.,  293. 
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held  by  Lord  Justice  Giffard  in  a  case  where  there  actually 
were  ae  Jure  directors,  who  had  objected  to  the  de  /ado 
directors  acting,  that  the  acts  of  the  usurpers  were  held 
binding,  no  steps  having  been  taken  to  oust  them.  That  is 
a  far  stronger  case  than  this,  for  here  the  de  facto  directora 
were  the  only  directors. 

Objection  was  made  to  the  form  of  the  letter  of  the  21st 
of  July  which  does  not  in  distinct  terms  say  that  the  reso- 
lution was  passed  by  the  directors,  but  documents  on  which 
men  are  to  act  in  the  course  of  business  are  not  to  be  criti- 
cised too  closely.  No  one  could  fail  to  understand  the 
letter  as  meaning  that  there  was  such  a  resolution.  It  is 
found  by  the  jury  that  there  was  no  such  resolution ;  bat 
the  bauKers  did  not  know  that  the  statement  was  false,  and, 
as  is  found  by  the  jury,  believed  it  was  accurate ;  and,  ac- 
cording to  the  decision  in  Royal  British  Bank  v.  Twr- 
quand  (*),  were  not  called  upon  to  inquire  whether  it  was 
true  or  false.  They  were  told  by  the  persons  who  alone 
acted  as  directors,  and  who  alone  had  authority  to  pass  any 
resolution,  that  it  had  been  passed,  and  that  they,  tne  direc- 
tors, were  acting  on  the  authority  given  to  them  by  that 
resolution. 

It  is  only  farther  necessary  to  notice  the  objection  to  the 
form  of  the  checks  made  at  your  Lordships'  bar.  We  do 
884]  not  think  it  ^necessary  to  inquire  whether  the  bankers 
were  bound  to  honor  checks  so  informally  drawn.  Probably 
they  might  have  objected  and  required  more  formal  vouch- 
ers. Neither  do  we  inquire  whether  the  checks  sufficiently 
on  the  face  of  them  indicated  that  the  company  was  the 
drawer,  so  as  to  enable  a  holder  to  sue  them  as  drawers 
within  the  law-merchant.  Perhaps  they  did  not.  We 
think  it  enough  to  say  that  (assuming  that  those  who  signed 
had  authority  to  draw  for  the  company)  the  bankers  have  a 
sufficient  voucher  when  they  produce  an  order  to  pay  the 
money,  really  signed  by  those  persons,  really  acting  under 
their  authority,  though,  it  may  be,  that  that  authority  was 
exercised  in  an  informal  manner. 

Upon  these  grounds,  we  are  of  opinion  that  the  verdict 
should  be  entered  for  the  defendant  (*). 


(1)  6  El.  <&  Bl,  827. 

(^)  The  following  note  wa«  appendoil 
to  tiie  opinion  of  the  judges  by  Mr. 
Justicti  Grove: 

Mr.  Justice  Grove:  I  assent  to  the 
question  of  their  Lordships  bein^  an- 
swered in  favor  of  the  defendant,  but  not 


without  doubt,  arisin;^  mainly  fnmi  the 
ftict  that  Mr.  Wall  was  not  duly  app(»inted 
secretiiry,  and  that  the  bankert}  did  not 
make  any  inquiry  as  to  his  btang  tbe 
secretary,  as  to  his  authority  to  act,  <»r 
as  to  the  truth  of  his  representatious. 
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July  12.  The  Lord  Chakcellor  (Lord  Cairns):  My 
Lords,  the  East  Holyford  Mining  Company,  Limited,  was 
incorporated  on  the  17th  of  July,  1866,  its  memorandum 
and  articles  of  association  being  registered  on  that  day. 
Some  time  before  its  incorporation  a  prospectus  had  been 
issued,  giving  the  names  of  Wadge,  McNally,  Hoare,  and 
Lewis,  as  directors  and  of  Wall  as  secretary,  and  stating 
that  the  offices  were  at  12  Grafton  Street,  Dublin.  This 
prospectus  could,  of  course,  only  be  taken  as  representing 
that  it  was  intended  to  appoint  those  persons  as  directors 
and  secretary  of  the  company  when  incorporated.  The 
prospectus,  however,  represented  thaf  the  mines  which  were 
intended  to  be  worked  were  ready  for  the  immediate  com- 
mencement of  operations,  and  solicited  persons  to  become 
shareholders,  with  a  deposit  of  £1  per  share,  the  National 
Bank,  Dublin,  being  described  as  the  bank  of  the  company. 

The  result  of  this  prospectus,  and  of  a  similar  prospectus 
subsequently  *issued,  was  that  considerable  sums,  [885 
amounting  to  nearly  £4,000,  were  paid  into  the  National 
Bank,  partly  before,  and  partly  alter  the  17th  of  July. 
These  sums  were  placed  to  the  credit  of  "the  East  Holyford 
Mining  Company,  Limited,"  and  it  is  for  the  recovery  of 
these  sums  tnat  the  action  out  of  which  this  appeal  arises 
was  brought  by  the  liquidator  of  that  company.  The  bank- 
ers admit  the  receipt  of  the  moneys,  but  claim  to  discharge 
themselves  by  showing  payment  of  nearly  the  whole,  m 
answer  to  checks  drawn,  as  they  say,  on  behalf  of  the  com- 
pany. The  question  is  whether  these  checks  were  drawn  in 
such  a  way,  and  under  such  circumstances,  as  to  have  made 
it  proper  for  the  bankers  to  treat  and  act  upon  them  as  the 
checks  of  the  company. 

The  articles  of  association  of  the  company  provided: — 
[His  Lordship  read  such  of  them  as  are  material  in  this 
case ;  see  ajite,  pp.  872-3.  ] 

My  Lords,  these  appear  to  me  to  be  all  the  clauses  of  the 
articles  to  which  it  is  necessary  to  refer,  and  I  have  only  to 
add  that  the  first  seven  persons  who  signed  them  were 
Hoare,  Wall,  TuUy,  McKenna,  Murphy,  Hughes  and  Mc- 
Nally. 

These  articles  are  the'  expression  of  the  power  delegated 
by  the  company  to  those  who  were  to  represent  it  as  the  ex- 
wutive.  Tuey  contemplated,  as  your  Lordships  will  ob- 
s**rve,  that  an  executive  was  forthwith  to  be  formed ;  that 
it  was  to  commence,  or  might  commence  business,  tliat  pay- 
ments would  require  from  time  to  time  to  be  made  by  the 
bankers,  and  tlie  articles  indicate,  on  the  one  hand,  to  the 
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bankers  the  quarter  to  which  they  were  to  look  for  their 
authority,  and  on  the  other  hand  to  the  shareholders,  the 
fact  that  there  was  to  be  an  immediate  executive  of  the  com- 
pany, managing  its  affairs,  and  commanding  its  money,  to 
be  constituted  and  put  in  motion  by  a  majority  of  the  seven 
persons  whose  names  I  have  mentioned. 

On  the  21st  of  July,  1866,  the  manager  of  the  bank  re- 
ceived the  following  letter,  dated  from  12  Grafton  Street^ 
Dublin,  the  oflSce  of  the  company,  and  signed  bv  Wall  as 
secretary :  [His  Lordship  read  the  letter  and  tne  resolu- 
tion ;  see  aTttCj  pp.  871-2.  J 

Three  of  the  persons  named  in  this  letter,  Hoare,  McNally, 
and  Wall,  were  three  of  the  seven  persons  who,  as  I  have 
already  said,  had  signed  the  memorandum  and  articles  of 
association. 

886]  *The  bank  acted  on  the  faith  of  this  letter,  and  paid 
away  from  time  to  time,  upon  checks  signed  in  the  manner 
mentioned  in  the  letter,  monevs  to  an  amount  nearly  ap- 

Sroaching  the  whole  balance  oi  the  company :  and  it  is  not 
isputed  that  if  these  payments  were  properly  made  on 
account  of  the  company,  they,  together  with  certain  commis- 
sions, and  a  small  sum  paid  to  the  official  liquidator,  dis- 
charge the  bank  from  the  whole  of  the  deposits  placed  to 
the  account  of  the  company. 

There  is  now  no  doubt  that  this  company  was  what  is 
called  a  "bubble"  company;  that  none  of  the  persons 
signing  the  memorandum  and  articles  of  association  had 
any  real  interest  in  the  company ;  that  no  regular  meetings 
of  shareholders  or  directors  were  ever  held ;  and  that  the 
company  was  probably  got  up  for  the  purpose  of  taking 
over  some  land,  said  to  contain  mines,  belonging  to  Wadge 
himself,  who  was  the  projector  of  the  company.  It  appears 
by  the  report  of  the  Chief  Justice  of  the  Court  of  Common 
Pleas  in  Ireland,  which  report  is  taken  to  be  the  special  case, 
that  McKenna,  Murphy,  Hughes,  and  Tully,  were  in  con- 
stant attendance  at  the  office  of  the  company  in  Grafton 
Street,  as  were  also  Hoare,  Wadge  and  Wall ;  and  that  all 
the  business  of  the  company  was  transacted  at  those  offices. 
With  regard  to  McNally,  who  does  not  appear  to  have  at- 
tended at  the  office,  although  he*  states  that  he  was  not 
aware  he  was  ever  appointed,  or  in  fact  was,  a  director  of 
the  company,  and  never,  as  he  says,  knowingly  acted  as 
such,  he  appears  to  have  signed,  as  director,  the  checks 
di'awn  upon  the  bank,  and  cannot  therefore,  as  I  think,  be 
allowed  to  say  that  he  did  not  act  as  a  director  of  the  com- 
panj'.      It  is  not  pretended  that  anj'^  person  other  than 
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Wadge,  McNally  and  Hoare,  acted  as  the  directors  or  ex- 
ecutive of  the  company. 

Under  these  circnm stances  it  becomes  neqessary  to  con- 
sider how  far  the  bankers  were  justified  in  paying  the 
checks.  They  were  informed  by  Wall,  who  was  attending 
at  the  only  oflRce  of  the  company  as  its  secretary,  and  was 
acting  as  such,  that  a  resolution  of  the  boaini  had  been 
passed  authorizing  checks  to  be  signed  by  two  of  the  three 
directors,  McNally,  Wadge  and  Hoare,  and  countersigned 
bv  the  secretary.  Undoubtedly  McNally,  Wadge,  and 
Hoare,  were  acting  as  directors  of  the  company ;  undoubt- 
edly no  person  else  was  professing  or  claiming  to  act  as 
directors;  and  ^undoubtedly  it  was  necessary  that  [887 
some  persons  should  act  as  directors  of  the  company,  or  the 
business  of  the  company  could  not  be  carried  on.  Undoubt- 
edly McKenna,  Murphy,  Hughes,  and  Tully,  were  aware 
that  Wadge,  Hoare  and  McNally  were  acting  as  directors, 
lor  they  were  acting  as  clerks  under  them,  and  thejr  made 
no  opposition  to  McNally,  Wadge  and  Hoare  so  acting.  It 
appears  to  me  that  under  these  circumstances  the  bankers 
were  justified  in  accepting  the  statement  of  Wall,  who,  as 
acting  secretary  of  the  company,  was  clearly  the  proper 
person  to  make  the  communication  that  McNallv,  Wadge, 
and  Hoare,  were  the  directors,  and  would  sign  the  checks. 
It  is  suggested  that  they  might  have  inquired  into  the  accu- 
racy of  Wall's  statements.  But  suppose  they  had  inquired, 
ana  that  Wall  had  shown  them  a  resolution  appointing 
these  persons  as  directors,  the  document  so  shown  might 
have  been  false  or  spurious,  just  as  Wall's  letter  is  said  to 
have  been  false,  and  the  bankers  could  have  no  certainty  of 
the  truth  of  what  was  stated  to  them  unless  they  had  them- 
|.  selves  attended  the  meetings  of  the  directors,  and  heard 
what  was  done  there — a  course  which  I  need  hardly  say  it 
would  be  impossible  for  men  of  business  to  take.  It  appears 
to  me  that  tnis  is  exactly  such  a  case  as  the  85th  section  of 
the  articles  of  association  is  meant  to  meet.  There  is  no 
regular  appointment  of  directors,  and  the  persons  so  acting 
may  perhaps  have  been  disqualified  ;  but  the  acts  done  by 
them  are  to  be  taken  as  being  as  valid  as  if  they  had  been 
duly  appointed  and  qualified. 

I  should  have  had  no  doubt  whatever  that  this  was  the 
true  view  of  the  case  had  it  not  been  somewhat  embarrassed 
by  the  findings  of  the  jury  in  Ireland.  The  jurors  found 
that  the  bankers  altogether  acted  on  the  faith  of  Wall's 
letter,  believing  it  to  be  accurate,  and  so  far  their  finding 
15,  I  think,  satisfactory^and  clear.     They  have  also  found 
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that  no  four  of  the  seven  persons  who  had  signed  the 
articles  of  association  ever  agreed  to  the  appointment  of 
directors,  or  assented  to  Wadge,  Hoare  or  McNally  acting 
as  such  ;  and  that  no  resolution  was*  passed  as  stated  by 
Wall  in  his  letter  to  the  public  oflScer  of  the  bank.    The 

I'urors  probably  meant  in  these  findings  to  state  that  there 
lad  been  no  joint  agreement,  or  assent,  in  any  four  of  the 
seven  persons  to  the  appointment  of  directors,  and  in  this 
888]  they  probably  were  justified  *by  the  evidence.  But 
it  is  also  plain  from  the  evidence,  and,  as  I  think,  consistent 
with  the  finding  of  the  jury,  that  six  of  tlie  persons  who 
signed  the  memorandum  knew  that  two  of  their  number  and 
Wadge  were  acting  as  directors,  and  were  the  only  acting 
directors  of  the  company,  and  that  the  business  of  the  com- 
pany was  conducted  and  managed  by  them,  and  that  they 
never  in  any  way  repudiated  their  acts  or  dissented  from 
their  occupying  the  position  which  they  had  assumed. 

I  agree  with  the  learned  judges  who  have  advised  your 
Lordships  that  the  learned  judge  at  the  trial  ought  to  have 
called  the  attention  of  the  jury  to  this  view  of  tne  case,  as 
Mr.  Butt  on  behalf  of  the  bank  appears  to  have  reque-sted 
him  to  do;  and  inasmuch  as  your  Lordships  are  free  to* 
consider,  under  the  reservation  of  the  judge,  what  questions 
ought  to  have  been  submitted  to  the  jury,  and  to  draw  such 
inferences  of  fact,  as,  in  your  opinion,  the  jury  ought  to 
have  drawn,  I  have  no  hesitation  in  advising  your  Lord- 
ships, in  accordance  with  the  opinion  of  the  learned  judges 
who  have  attended  the  hearing  of  this  case  and  have  ad- 
vised your  Lordships,  that  you  should  now  hold  that  there 
having  been  de  facto  directors  of  the  company,  who  were 
suffered  and  permitted  by  the  majority  of  those  who  signed 
the  articles  oi  association  to  occupy  the  position  of  and  act 
as  directors,  and  the  bankers  having,  in  the  full  belief  that 
these  persons  were  directors,  as  they  were  represented  to  be, 
honored  the  checks  drawn  by  them,  the  payment  of  these 
checks  is  an  answer  to  the  action  of  the  liquidator  of  the 
company,  and  that  the  judgment  in  the  action  ought  to  be 
entered  for  the  defendant,  the  public  oflicer  of  the  bank, 
and  the  present  appeal  allowed. 

My  Lords,  I  have  not  thought  it  necessary  to  refer  to  a 
distinction  taken  founded  upon  the  particular  form  of  cer- 
tain checks.  Some  of  the  checks  were  drawn  without  a 
mention,  on  the  face  of  them,  of  the  Holvford  Mining  Com- 
pany, but  they  profess  to  be  signed  by  McNally  and  Wadge 
as  directors,  and  Wall  as  secretary.  They  were  intended  by 
those  who  drew  them  to  operate  on-  the  funds  of  the  com- 
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¥any ;  they  were  accepted  by  the  bankers  as  so  intended, 
he  qaestion  being  merely  as  to  the  authority  given  to  the 
bankers  to  make  the  payment,  it  appears  to  me  that  when 
those  who  drew  and  those  who  honored  the  check  knew  the 
*account  on  which  it  was  intended  to  operate,  the  re-  [889 
suit  was  the  same  as  if  the  account  had  been  mentioned  on 
the  face  of  the  check,  and  that  no  distinction  is  to  be  made 
as  to  the  money  paid  upon  these  checks. 

Lord  Chelmsford  :  My  Lords,  the  only  question  to  Ije 
determined  upon  this  appeal  is  whether,  upon  the  finding 
of  the  jury,  tUQ  verdict  ought  to  be  entered  for  the  plaintiff 
or  for  the  defendants. 

The  Holyford  Mining  Company  may  not  improperly  be 
described  as  a  bubble  company,  but  it  was  brought  out  in 
the  usual  mode  by  which  joint  stock  companies  are  formed. 
A  memorandum  of  association,  stating  the  object  for  which 
the  company  was  established,  was  signed  by  seven  persons, 
and  was  duly  registered  on  the  17th  of  July,  1866,  upon 
which  the  company  became  incorporated.  Articles  of  asso- 
ciation were  agreed  upon  and  were  signed  by  the  same 
seven  persons  who  signed  the  memorandum  of  association. 
And  prospectuses  were  issued  of  the  usual  character  de- 
scribing the  advantages  likely  to  be  derived  by  persons 
joining  the  undertaking.  These  prospectuses  contained  the 
names  of  the  directors  and  secretary  of  the  proposed  com- 
pany, and  of  the  "National  Bank,  Dublin,"  as  the  bankers. 

There  is  no  evidence  of  the  particular  mode  in  which  the 
account  was  opened  between  the  bank  and  the  company, 
but  it  may  fairly  be  assumed  that  the  prospectuses  at  least, 
if  not  the  other  documents  connected  with  the  formation 
of  the  company,  were  comuuicated  to  the  bank  before  the 
opening  of  the  account.  Money  was  paid  in  to  the  bankers, 
before  the  registration  of  the  memorandum  of  association, 
by  intended  shareholders,  to  the  account  of  the  East  Holy- 
ford Mining  Company.  If  the  company  had  not  been 
formed,  these  sums  must  have  been  returned  to  the  persons 
who  paid  them  in,  but,  on  the  formation  of  the  company, 
the  account  could  only  be  operated  upon  by  the  persons 
authorized  by  the  articles  of  association. 

We  have  a  right  to  assume  that  the  bankers,  acting  with 
proper  caution,  before  they  commenced  transactions  with  the 
company,  referred,  as  they  were  bound  to  do,  to  the  articles 
of  association,  to  ascertain  in  what  manner  the  account 
which  had  been  opened  was  *to  be  drawn  upon.  Be-  [890 
yond  the  particulars  of  the  objects  of  the  company,  and  in- 
formation as  to  the  mode  in  which  the  account  was  to  be 
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dealt  with,  which  alone  the  bank  was  concerned  to  know, 
I  do  not  consider  that  any  more  preliminary  inquiries  were 
necessary.  Upon  referring  to  the  articles  of  association 
they  would  have  found,  by  the  58th  clause,  that  every  sum 
paid  on  behalf  oj!  the  company  amounting  to  £10  or  up- 
wards, was  to  be  paid  by  checks  to  be  signed  and  counter- 
signed as  might  from  time  to  time  be  directed  by  the 
board. 

J  With  this  information  the  bankers  must  have  been  pre- 
pared to  receive  a  communication  on  behalf  of  the  company 
as  to  the  persons  who  were  to  sign  and  countersign  the 
checks.  And  on  the  26th  of  July  they  received  tbe  ex- 
pected letter  from  Wall,  the  person  already  introduced  to 
them  through  the  prospectus  as  the  secretary  of  the  com- 
pany :  [His  Lordship  read  it ;  see  antej  p.  871.] 

Tnere  can,  now,  be  no  doubt  that  at  tnis  time  there  had 
been  no  such  resolution,  and  attention  was  called  in  argu- 
ment to  the  terms  of  the  letter,  which  does  not  state  that 
the  resolution  had  been  passed  by  the  directors.  I  do  not 
think  that  the  bankers  receiving  this  letter  were  bound  to 
go  inside  the  offices  of  the  company,  to  satisfy  themselves 
that  it  had  been  so  passed.  And  although  upon  a  close  and 
critical  examination  of  the  letter,  with  eyes  of  suspicion, 
it  may  be  discovered  that  all  mention  of  directors  in  con- 
nection with  the  resolution  had  been,  perhaps  intentionally, 
avoided,  yet  it  is  not  at  all  likely,  where  no  concealmeat 
was  suspected,  that  the  letter  would-  be  so  nicely  scanned 
by  the  bankers,  and  it  might  honestly  be  received  (as  I  have 
no  doubt  it  was)  as  a  communication  in  regular  course, 
from  the  secretary,  of  a  resolution  passed  by  persons  duly 
authorized  in  pursuance  of  the  58th  clause  or  the  articles 
of  association. 

More  than  one  of  the  learned  judges  in  the  Exchequer 
Chamber  in  Ireland  attributed  negligei^ce  (if  not  something 
worse)  to  the  bankers  in  becoming  the  bankers  of  the  com- 
pany. In  particular,  Mr.  Justice  Fitzgerald  says :  ^'  It  is  not 
stated  how  or  by  what  means  they  became  the  bankers  of 
this  company,  and  we  may  conclude  it  was  for  the  purpose 
of  making  interest  on  the  money  that  the  National  Bank  be- 
came the  bankers  to  this  scheme.  I  pause  here  for  a  mo- 
891]  ment  to  look  at  the  responsibility  of  any  one  *of  these 
institutions  accepting  the  position  of  bankers  to  such  com- 
panies. The  public  trust  that  the  bank  shall  not  become 
Sarties  to  or  lend  themselves  to  any  fraudulent  scheme  of 
irectors.  People  pay  in  their  money  on  the  understand- 
ing that  the  bank  will  not  pay  away  any  of  that  money  on 
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fraudnlent  representations,  and  that  it  will  not  be  improp- 
erly parted  with.  We  ought  to  regard  with  jealousy  the 
conduct  of  our  banks,  that  they  should  be  careful  not  to  be- 
come parties  to  a  fraud  by  lending  it  the  influence  of  their 
names,  and  there  ought  to  have  been  some  evidence  given 
on  the  part  of  the  National  Bank  to  clear  away  this  portion 
of  the  case,  to  relieve  themselves  from  the  apparent  impu- 
tation of  great  want  of  caution  in  these  transactions," 

With  great  respect  I  cannot  think  that  the  bank  in  its 
transactions  with  the  company  has  deserved  this  severe 
censure.  And  as  far  as  I  can  discover,  the  idea  of  any  im- 
proprie^  on  the  part  of  the  bankers,  in  opening  the  ac- 
count with  the  company,  never  occurred  to  any  one  till  the 
case  was  in  the  Exchequer  Chamber,  and  some  of  the 
learned  judges  availed  themselves  to  so  large  an  extent  of 
the  Uberty  of  drawing  inferences.  But  it  having  been  more 
than  insinuated  that  the  bankers,  for  their  own  interest, 
had  lent  themselves  to  the  fraudulent  scheme  of  the  dirctors, 
•  every  transaction  with  the  funds  in  their  hands  is  regarded 
with  an  eye  of  suspicion.  And  it  having  been  assumed, 
without  evidence,  that  Wadge  had  fraudulently  appropri- 
ated the  money  paid  into  the  account  by  means  oi  checks 
drawn  in  his  own  fcivor,  it  is  suggested  by  some  of  the 
learned  judges  with  respect  to  a  check  of  £1,000,  that  the 
bank  had  participated  in  the  fraud  in  order  that  the  amount 
might  be  paid  by  transferring  it  to  Wadge' s  private  account. 
I  feel  bound  to  say  that  I  find  nothing  throught  the  evi- 
dence to  justify  any  suspicion  of  the  integrity  of  the  bankers 
in  their  transactions  with  the  company.  Thev  appear  to 
be  of  an  ordinary  banking  description.  Nothing  in  the 
facte  proved  was  calculated  to  awaken  suspicion  that  the 
scheme  was  a  fraudulent  one.  Nor  in  my  opinion. was  it 
any  part  of  the  duty  of  the  bankers  to  inquire  into  the  sol- 
vency of  the  promoters  of  the  company. 

The  Lord  Chief  Justice,  in  his  judgment  in  the  Exchequer 
Chamber,  expressed  his  opinion  that  the  finding  of  the  rury 
that  •the  bankers  altogether  acted  on  the  faith  of  Mr.  [892 
Wall's  letter,  believing  it  to  be  accurate,  could  not  be  main- 
tained, and  that  the  first  and  second  findings  were  all  that 
remained  in  the  case.  The  first  finding  of  the  jury  is  that 
BO  four  of  the  seven  persons  who  signed  the  articles  of 
association  ever  agreed  to  the  appointment  of  directors,  or 
assented  to  Wadge,  Hoare  or  MciTally  acting  as  such.  If 
it  is  now  open  to  the  bankers  to  question  tnis  finding,  it 
Bttay  be  said,  thai  although  there  was  no  evidence  of  four  of 
the  persons  who  signed  the  articles  of  association  formally 
14  Eng.  Rep.  83 
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meeting  and  agreeing  together  to  such  appointment,  yet 
there  was  ample  proof  that  not  four  of  the  seven  merely, 
but  all  the  seven,  had  assented  to  the  three  persons  named 
acting  as  directors.  The  three  named  persons  attended  the 
offices  of  the  company  as  directors,  and  the  other  four  who 
signed  the  memorandum  of  association  were  in  attendance 
in  the  offices^as  clerks.  If  the  question  had  been  put  to  the 
jurjr,  as  I  think  it  ought,  whether  in  these  circumstances 
the  shareholders  of  the  company  had  assented  to  the  acting 
of  the  directors,  the  answer  must  have  been  in  the  affirm- 
ative. 

But  even  allowing  the  first  and  second  findings  of  the  jury 
to  stand,  I  think  that  the  third  finding  is  sufficient  to  entitle 
the  bankers  to  a  verdict.  Mr.  Justice  Fitzgerald,  indeed, 
says:  ''I  cannot  find  in  the  whole  of  the  case  one  particle 
of  evidence  that  the  bank  acted  on  the  faith  of  Mr.  Wall's 
letter,  nor  one  particle  of  evidence  affirmatively  applied  to 
it."     But  with  great  submission,  the  checks  themselves 

Eaid  by  the  bank  furnish  the  clearest  evidence  that  the 
ankers  did  act  on  the  faith  of  this  letter.  For  they  are  ail 
drawn  in  t^ie  form  mentioned  in  the  letter,  signpd  by  two  of 
those  whose  names  were  sent  to  the  bank  as  the  persona 
who  would  sign  checks,  and  they  are  countersigned  by 
Wall  as  the  secretary. 

The  bankers,  therefore,  having  acted  bona  fide^  and  deal- 
inff  with  persons  acting  as  directors,  without  any  reason  to 
believe  tney  were  unauthorized  so  to  act,  and  this  being 
found  by  the  jury,  they  are,  in  my  opinion,  entitled  to 
judgment,  notwithstanding  the  two  other  findings,  as  to  the 
non-appointment  and  absence  of  assent  to  the  appointment 
of  directors,  and  to  there  being  no  such  resolution  by  the 
directors  as  that  mentioned  in  Wall' s  letter. 
893]  *With  respect  to  the  objection  that  the  name  of  the 
company  is  not  on  eight  of  the  checks  paid  by  the  bank,  and 
therefore  by  the  Companies  Act,  1862,  they  are  invalid,  and 
the  official  liquidator  is  entitled,  at  all  events,  to  the  amount 
of  these  checks,  the  short  answer  is,  that  although  the 
bankers  might  perhaps  have  required  that  these  checks 
should  be  made  formally  correct  before  thev  were  paid ;  yet 
having  paid  them  upon  the  demand  of  the  only  persona 
whom  they  knew  as  representing  the  company  in  the  opera- 
tions upon  the  account,  there  is  not  the  slightest  pretence 
for  insisting  upon  the  liability  of  the  bank  to  repay  the 
amount  of  these  checks  on  the  ground  of  an  unauthorized 
payment  of  them. 

I  think  the  judgment  ought  to  be  entered  for  the  defendant. 
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Lord  BLatherley  :  My  Lords,  it  appears  to  me  also  that 
the  judgment  in  this  case  should  be  entered  for  the  defendant. 

It  is  a  point  of  very  great  importance  that  those  who  are 
concerned  in  joint  stock  companies  and  those  who  deal  with 
them  should  be  aware  of  wnat  is  essential  to  the  due  per- 
formance of  their  duties,  both  as  customers  or  dealers  with 
the  company,  and  as  persons  forming  the  company,  and 
dealing  with  the  outside  world  respectively.  On  the  one 
hand,  it  is  settled  by  a  series  of  decisions,  of  which  Ernest  v. 
NichoUs  (')  is  one,  and  Royal  British  Bank  v.  Turquand  (') 
a  later  one,  that  those  who  deal  with  joint  stock  companies 
are  bound  to  take  notice  of  that  which  I  may  call  the 
external  position  of  the  company.  Every  joint  stock  com- 
pany has  its  memorandum  and  articles  of  association  ;  every 
joint  stock  company,  or  nearly  every  one,  I  imagine  (unless 
u  adopts  the  form  provided  by  the  statute,  and  that  comes 
to  the  same  thing)  nas  its  partnership  deed  under  which  it 
acta.  Those  articles  of  association  and  that  partnership  deed 
are  open  to  all  who  are  minded  to  have  any  dealings  what- 
soever with  the  company,  and  those  who  so  deal  with  them 
most  be  affected  with  notice  of  all  that  is  contained  in  those 
two  documents.     « 

After  that,  the  company  entering  upon  its  business  and 
dealing  *with  persons  external  to  it,  is  supposed  on  [894 
its  part  to  have  all  those  powers  and  authorities  which,  by 
its  articles  of  association  and  by  its  deed,  it  appears  to 
possess ;  and  all  that  the  directors  do  with  reference  to  what 
I  may  call  the  indoor  management  of  their  own  coftcem,  is  a 
thing  known  to  them  and  Known  to  them  only ;  subject  to 
this  obsvervation,  that  no  person  dealing  with  them  has  a  right 
to  suppose  that  anything  has  been  or  can  be  done  that  is  not 

Jermitted  by  the,  articles  of  association  or  by  the  deed, 
or  instance,  a  person  dealing  with  such  a  company  as  this, 
a  mining  company,  could  not  attempt  to  set  up  any  right 
upon  a  policy  of  insurance  as  having  been  granted  to  nim  by 
tbe  directors  of  the  company,  or  to  found  a  claim  upon  any 
other  matter  which  is  not  a  matter  contained  in  their  articles 
of  association.  He  must  be  taken  to  have  perfect  knowledge 
that  they  had  no  power  to  do  anything  of  that  kind,  and 
therefore  nothing  can  be  of  any  avail  to  nim  that  is  contrary 
to  the  articles  of  association,  with  which  he  must  be  taken 
to  be  acquainted. 

This  Deing  the  case,  a  banker  dealing  with  a  company 
must  be  taken  to  be  acquainted  with  the  manner  in  wnich, 
under  the  articles  of  association,  the  moneys  of  the  company 

0  6  H.  L.  Gas.,  401.  («)  6  EL  A  BL,  827. 


^1 

■  ■ 


I 

I 
I 

t 

•I 


260 


ENGLISH  AND  IMSH  APPEALS. 


[LR. 


I 


•  «       '    •  ft 


1876 


Mahony  v.  East  Holyford  Mining  Co. 


may  be  drawn  out  of  his  bank  for  the  purposes  of  the  com- 
pany. My  noble  and  learned  friend  on  the  woolsack  has 
read  those  articles  by  which,  in  this  case,  the  bankers  were 
informed  that  checks  might  be  drawn  upon  the  bank  by 
three  directors  of  the  company.  And  the  bankers  mnst  also 
be  taken  to  have  had  knowledge,  from  the  articles,  of  the 
duties  of  the  directors,  and  the  mode  in  which  the  directors 
were  to  be  appointed.  But,  after  that,  when  there  are  per- 
sons conducting  the  affairs  of  the  company  in  a  maimer 
which  appears  to  be  perfectly  consonant  with  the  articles  of 
association,  then  those  so  dealing  with  them,  externally,  are 
not  to  be  affected  by  any  irregularities  which  may  take  place 
in  the  internal  management  of  the  company.  They  are 
entitled  to  presume  that  that  of  which  only  tney  can  have 
knowledge,  namely,  the  external  acts,  are  rightly  done,  when 
those  external  acts  purport  to  be  performed  in  the  mode  in 
which  they  ought  to  be  performed.  For  instance,  when  a 
check  is  signed  by  three  directors,  they  are  entitled  to 
assume  that  those  directors  are  persons  properly  appointed 
for  the  purpose  of  performing  that  function,  and  have 
895]  properly  performed  the  *iunction  for  which  they  have 
been  appointed.  Of  course,  the  case  is  i)pen  to  any  obser- 
vation arising  from  gross  negligence  or  Fraud.  I  pass  that 
by  as  not  entering  into  the  consideration  of  the  question  at 
the  present  time.  Outside  persons  when  they  find  that  there 
is  an  act  done  by  a  company,  will,  of  course,  be  bound  in 
the  exercise  of  ordinary  care  and  precaution  to  know 
whether  6r  not  that  company  is  actually  carrying  on  and 
transacting  business,  or  whether  it  is  a  company  wnich  has 
been  stopped  and  wound  up,  and  which  has  parted  with  its 
assets,  and  the  like.  All  those  ordinarjr  inquiries  which 
mercantile  men  would,  in  the  course  of  their  business  make, 
I  apprehend,  would  have  to  be  made  on  the  part  of  the  per- 
sons dealing  with  the  company. 

But  what  do  the  bankers  find  in  the  case  now  before  us! 
They  find  on  the  face  of  the  deed  how  the  directors  are  to  be 
appointed ;  they  find  that  the  first  directors  are  to  be  ap- 
pointed by  the  majority  of  the  first  seven  persons  (th<at  is  to 
say,  by  four  of  them,  who  signed  the  articles  of  association, 
they  find,  both  by  the  articles  of  association  and  bv  the  second 
prospectus  which  was  issued  (the  prospectus  whicn  was  issued 
before  the  articles  were  signed  could,  of  course,  have  no 
effect  upon  the  company,  which  was  not  then  formed,  but 
a  second  one  was  issued  very  shortly  afterwards  in  July,  after 
the  incorporation  of  the  company  and  the  re^stration  of  the 
articles  of  association),  that  the  place  of  business  was  fixed 
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at  12  Grafton  Street.  That  was  an  external  fact  with  which 
they  might  well  acquaint  themselves.  They  miffht  well 
have  been  jastified  in  entertaining  doubts  as  to  wheSier  they 
should  transact  business  with  the  company  if  they  had 
found  it  carrying  on  business  in  any  other  place,  supposing 
they  had  not  been  made  acquainted  with  any  change  of 
aboae.  But  they  go  to  No.  12  Grafton  Street,  and  they  find 
there  an  office,  and  they  find  there  a  person  acting  as  secre- 
tary, who  is  the  same  person  as  the  person  described  as  the 
secretary  in  the  second  prospectus,  issued  after  the  company 
was  formed.  They  find  there  certain  persons  in  constant 
attendance,  namely,  six  out  of  the  seven  persons  who  signed 
the  articles  of  association.  I  believe  all  the  seven  were  at 
one  time  or  another  in  attendance,  but  six  were  there  con- 
stantly. And  one  of  the  witnesses  says  (I  need  not  turn  to 
his  evidence  for  this  purpose),  that  Mr.  Hoare  and  another 
person,  as  to  whom  they  were  informed  that  they  *were  [896 
the  directors,  were  there  acting  as  directors.  Finding 
then  a  certain  number  of  persons  acting  as  directors,  who  had 
been  represented  to  them  to  be  directors,  and  finding  four 
other  persons  who  might  well  have  elected  them  to  be  direc- 
tors (having  the  authority  and  the  power  to  do  so),  on  the  spot 
daily,  sitting  by  and  seeing  them  performing  those  direc- 
torial functions,  what  conclusion  could  they  come  to  but 
that  those  directors  had  been  duly  appointed  ?  And,  my 
Lords,  I  apprehend  we  are  quite  justified  in  holding  that  the 
86th  clause  of  the  articles  of  association  covers  any  defect 
there  might  have  been  in  that  appointment. 

Then  the  bankers  get  a  notice  from  a  person  who  calls 
himself  the  secretary,  and  who  says  he  gives  them  a  resolu- 
tion under  the  authoritv  of  which,  and  according  to  the 
form  there  stated,  the  checks  are  to  be  drawn.  I  pass  by 
altogether,  as  really  immaterial  in  the  inquiry,  the  circum- 
stance that  a  fraud  may  have  been  intended  on  the  part  of 
the  company  in  the  way  in  which  the  letter  was  expressed. 
That  coiud  have  no  effect  upon  the  bankers ;  the  jury  found 
by  the  verdict  that  the  bankers  acted  entirely  in  good  faith 
npon  the  representations  contained  in  that  letter.  It  has 
been  noticed  that  that  letter  does  not  mention,  in  words, 
that  the  resolution  was  passed  by  a  vote  of  the  board  of 
directors. .  But  the  subject-matter  of  it  was  the  drawing  of 
checks ;  the  mode  of  providing  for  the  drawing  of  checks  is 
treated  of  in  the  articles,  and  it  is  there  laid  down  that  that 
duty  is  to  be  performed  by  the  directors.  The  bankers  were 
ftimished  with  the  names  of  three  so-called  ''directors," 
who  sent  their  signatures  in  order  that  the  bankers  might 
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have  an  opportunity  of  verifying  the  signatures  upon  any 
checks  that  might  bie  drawn.  If  the  bankers  went  there  and 
found  the  secretary  sitting  there,  as  the  evidence  tells  us  he 
did  all  day  long  from  ten  till  six,  and  performing  the  duties 
of  a  secretSary,  and  if  they  found  some  of  these  other  gentl# 
men  sitting  there  appearing  to  be  performing  the  duties  of 
directors,  and  if  they  saw  those  four  other  gentlemen  who 
might  have  appointed  them  as  directors  sitting  there  also, 
witnessing  them  performing  the  duties  of  directors,  I  must 
ask  what  more  could  be  required  on  the  part  of  those  who 
were  dealing  with  the  company,  and  who  had  obtained  all 
the  external  information  they  could  upou  the  subiect  If 
897  J  we  are  not  now  to  hold  that  the  bankers  are  to  be  *pro- 
tected  in  honoring  the  drafts  of  these  three  persons,  who, 
they  were  informed,  were  authorized  to  draw  checks,  I  do 
not  know  how  any  person,  dealing  with  a  company,  can  be 
safe  against  being  bound  to  inquire  into  all  the  minute  trans- 
actions which  may  have  taken  place  indoors.  Any  defect 
in  the  appointment  of  directors,  it  appears  to  me  the  85th 
clause  of  the  articles  in  this  case,  independently  of  any 
general  law  upon  the  subject,  was  intended  to  cover. 

My  Lords,  that  being  so,  there  was  another  matter  which 
might  possibly  have  attracted  the  attention  of  the  bankers 
and  given  them  the  more  confidence  in  what  took  place  at 
12  Grafton  Street  visibly  and  openly,  and  in  the  constant 
view  of  all  those  who  were  directly  interested  in  the  com- 
pany. The  34th  clause  of  the  articles  says  that  "  the  direc- 
tors may  whenever  they  think  fit,  and  they  shall  upon  a 
requisition  made  in  writing  by  any  number  of  members  not 
less  than  five,  holding  in  the  aggregate  not  less  than  500 
shares  in  the  company,  convene  an  extraordinary  general 
meeting."  Now,  it  appears  to  me  that  looking  at  the  pav- 
ments  which  had  been  made  into  the  bank,  the  bank  might 
have  had  every  reason  to  suppose  that  there  were  at  least 
five  members  holding  600  shares  in  the  company  who  might 
have  been  gathered  together.  But,  if  not,  they  still  would 
have  their  original  knowledge,  as  communicated  to  them  by 
the  secretary,  of  the  directors  being  appointed  ;  they  would 
have  their  original  knowledge  of  who  those  directors  were, 
and  of  what  their  signatures  were. 

Now,  if  the  question  came  to  be  which  of  two  innocent 

Earties  (as  it  is  said)  was  to  suffer  loss,  I  apprehend,  my 
lOrds,  that  in  point  of  law  what  must  be  considered  in  cases 
of  that  kind  is  this :  which  of  the  two  parties  was  bound  to 
do,  or  to  avoid,  any  act  by  which  the  loss  has  been  sustained. 
I  think  there  can  be  no  doubt  that  in  this  case  the  share- 
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holders  of  the  company  Vere  the  persons  who  were  bound 
to  see  that  nobody  usurped  or  assumed  the  office  of  director 
unduly ;  that  is  to  sa)^,  without  that  office  having  been  prop- 
erly conferred  upon  him.  The  shareholders  of  the  company 
were  persons  some  (tf  whom  had,  though  others  perhaps  had 
not,  received  the  prospectus  originally,  when  they  did  re- 
ceive it  they  must  have  seen  those  i)ersons  named  in.  the  first 
or  in  the  second  prospectus  issued  after  the  incofporation 
had  taken  place.  At  all  *events  the  shareholders  [898 
knew  that  ii^  the  company  was  to  be  carried  on  at  all  there 
must  be  some  acting  body,  and  as  the  subject-matter  of  the 
prospectus  to  which  they  were  invited  to  contribute  was  a 
mine,  which  was  to  be  set  at  work  immediately,  they  must 
have  known  that  if  it  was  to  be  immediately  set  at  work, 
there  must  be  expenditure,  and  they  must  have  known  that 
expenditure  would  necessarily  go  on  from  time  to  time  upon 
the  ordinary  business  of  the  company,  independently  of 
that  special  work  which  they  were  undertaking  amongst 
themselves  to  execute.  Now  whose  business  was  it  to  see 
that  that  was  all  properljr  done  ?  It  was  the  business  of  the 
shareholders  to  see  that  it  was  done,  and  properly  done,  and 
if  they  allowed  this  duty  to  be  assumed  by  persons  who  had 
no  title  to  it,  in  their  office  at  12  Grafton  Street,  the  place 
where  the  office  of  the  company  was  described  in  the  pro- 
spectus as  being — ^if  they  allowed  persons  who  were  not 
entitled  to  do  it  to  carry  on  all  the  business  of  the  company 
there — to  act  as  directors  and  as  secretary  there  ;  especially 
if  they  allowed  them  to  perform  the  most  important  business 
of  drawing  checks  (for  they  must  have  known  their  own 
deed,  which  says  that  that  can  only  be  done  by  a  draft  of 
three  directors,  and  they  must  have  known  that  money 
must  be  had  for  the  purposes  of  the  company),  if  there  is  a 
fault  on  the  one  side  or  the  other,  it  is  on  the  side  of  those 
who  allowed  all  these  transactions  to  take  place,  when  they 
were  not  conducted  by  persons  legitimately  appointed  on 
the  part  of  the  company. 

On  the  other  hand,  on  the  part  of  the  bankers,  I  see  no 
possible  mode  by  which  they  might  have  pursued  their  in- 
quiries in  the  manner  contended  for  at  the  bar  without  re- 
quiring all  the  minute-books  of  the  company  to  be  produced 
to  them,  and- without  conducting  a  detailed  investigation 
into  all  the  transactions  of  the  company  as  to  the  appoint- 
ment of  directors  and  the  like — a  dut^  they  were  not  called 
Bpon  to  perform,  and  a  duty  which,  if  it  was  objected  to, 
tney  could  not  have  insisted  upon  performing.  I  appre- 
liend,  my  Lords,  that  the  bankers  having  done  all  that  was 


264 


ENGLISH  A2m  IRISH  APPEALS. 


[L.R. 


■1  ' 


1876 


Mahooy  y.  E«st  Holyford  Mining  Co. 


strictly  their  duty  to  do — having  made  themselves  acquainted 
with  the  articles  of  the  company,  and  having  seen  the  offices 
of  the  company,  with  persons  there  aflfecting  to  perform  all 
the  duties  of  directors  according  to  those  articles,  and  hav- 
899]  ing  seen  those  who  *had  the  powej  of  appointing  them 
continually  present  there,  witnessing  their  performance- 
there  can  be  no  doubt  that  in  this  state  of  circumstances  the 
bankers  are  not  in  any  default  whatsoever,  and  that  the 
checks  must  be  taken,  as  between  them  and  the  company, 
to  have  been  properly  drawn,  and  the  shareholders  must  be 
held  liable  to  the  loss. 

My  Lords,  two  cases  (*)  were  cited  in  the  argument  in 
which  a  fraudulent  use  was  made  of  the  seal  of  a  company 
by  the  secretary  of  the  company  who  had  been  entrusted 
with  that  seal.  Those  cases,  however,  can  have  no  bearing 
upon  the  present  case,  for  they  are  simply  like  cases  of 
forgery.  It  was  just  as  if  signatures,  not  a  seal,  had  been 
required  and  the  secretary  had  forged  the  names  of  the 
directors.  A  secretary  having  no  autnority  to  do  so,  affixed 
the  seal  of  the  company,  and  the  instrument  to  which  that 
seal  was  affixed  was  as  void  as  if  the  question  had  been  one 
of  handwriting  and  a  signature  had  been  forged.  I  do  not 
think  any  other  authority  has  been  cited  for  the  purpose  of 
showing  that  the  bankers  in  this  case  ought  to  be  held  re- 
sponsible for  matters  which  were  not  in  any  way  under  their 
control,  and  which  they  were  not  bound  to  inquire  into. 

Lord  Penzance  :  My  Lords,  the  circumstances  of  this 
case,  and  the  law  as  applicable  to  those  circumstances,  have 
been  so  very  fully  d^t  with  and  handled  by  your  Lord- 
ships who  have  preceded  me,  that  I  shall  feel  it  necessary 
to  occupy  your  Lordships'  attention  but  a  very  short  time. 
I  may  say  at  the  outset  that  I  do  not  differ  in  the  slightest 
degree  from  any  of  the  principles  that  I  have  heard  enun- 
ciated, or  from  the  application  which  has  been  made  of 
those  principles  to  the  circumstances  of  this  case.  Neither 
do  I  in  any  degree  differ  from  the  conclusion  at  which  the 
learned  judges  have  arrived.  But  I  wish  to  place  my 
opinion  in  this  case  upon  a  single  ground,  which  I  think  is 
one  worthy  of  being  maturely  considered  and  adopted  on 
account  of  its  general  bearing  upon  the  dealings  of  public 
companies. 

I  allude,  my  Lords,  to  the  ground  that  is  taken  in  the 
900]  cases  *which  hsyre  been  cited  in  argument  in  this  case, 
especially  the  ground  taken  in  The  Royal  British  Baiik 

(»)  Batik  of  Ireland  v.  Evmu^  Charily,  6  H.  L.  Caa.,  889;    B'Arcy  v.  Tamar,  <ftr., 
RaUway  Company ,  Law  Kep.,  2  Ex.,  158. 
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V.  Tarqua7id{^).  I  find,  in  the  opinions  of  the  learned 
judges  in  the  Court  of  Exchequer  Chamber  in  Ireland,  a 
quotation  from  the  judgment  in  that  case  (*).  That  quota- 
tion is  in  these  words :  Chief  Justice  Jervis,  in  giving  judg- 
ment in  the  Court  of  Exchequer  Chamber  in  that  case,  said : 
"  We  may  now  take  for  granted  that  the  dealings  with  these 
companies  are  not  like  dealings  with  other  partnerships, 
and  that  the  parties  dealing  with  them  are  bound  to  read 
the  statute  and  the  deed  of  settlement."  In  that  particular 
case  the  company  was  so  constituted  that  the  statute  and 
the  deed  of  settlement  were  enough.  In  this  case  there  are 
the  articles  of  association,  which  would  fall,  no  doubt, 
within  the  same  category;  they  ''are  bound  to  read  the 
statute  and  the  deed  of  settlement ;  but  they  are  not  bound 
to  do  more,  and  the  party  here,  on  reading  the  deed  of  set- 
tlement, would  find  not  a  prohibition  from  borrowing,  but 
a  permission  to  do  so  on  certain  conditions."  .  The  question 
in  that  case  being,  whether  these  who  had  affected  to  borrow 
had  borrowed  in  accordance  with  the  proper  resolution 
which  ought  to  have  been  made  under  the  deed  of  settle- 
ment, the  learned  judge  says  that  the  parties  would  not  find 
any  prohibition  in  the  deed  of  settlement  "from  borrowing, 
but  a  permission  to  do  so  on  certain  conditions.  Finding 
that  the  authority  might  be  made  complete  by  a  resolution, 
he  would  have  a  right  to  infer  the  fact  of  a  resolution 
authorizing  that  which,  on  the  face  of  the  document,  ap- 
peared to  be  legitimately  done." 

My  Lords,  I  conceive  that  that  is  a  very  important  prin- 
ciple, and  I  have  not  heard  anything  said  in  the  course  of 
the  argument  in  the  present  case  which  should  induce  your 
Lordships  to  depart  irom  it.  I  now  propose  to  apply  that 
principle  to  the  present  case. 

In  tne  present  case,  from  the  time  when  the  East  Holy- 
ford  Mining  Company  came  into  existence,-  that  is  after  the 
registration  of  the  memorandum  and  articles  of  association, 
three  persons  usurped  the  position  of  directors  (I  say 
"usurped,"  because  they  do  not  seem  to  have  been  regu- 
larly appointed)  and  another  person  usurped  thei  office 
of  secretary.  This  they  did  in  the  face  of  the  *sub-  [901 
ficribers  to  and  shareholders  in  the  company,  as  well  as  of 
persons  dealing  with  the  company;  and  both  before  the 
company  was  l^ally  formed,  and  after  it  was  formed,  they 
publicly  advertised  themselves  in  the  prospectus  as  direc- 
tors and  secretary  respectively.  They  occupied  the  offices 
designated  in  the  prospectus,  and  they  opened  an  account 

(')  li  El,  A  Bl,  327.  (»)  6  El.  A  BL,  at  page  332. 
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with  the  bank  therein  named.  During  the  six  months  fol- 
lowing thev  assumed,  to  the  exclusion  of  all  others,  the 
executive  functions  of  the  company;  no  subscribers,  nor 
shareholders,  nor  strangers  dealt  with  any  one  else,  and  no 
one  questioned  their  authority.  Therefore,  during  the  whole 
of  the  time  that  this  company  was  acting  as  a  company, 
these  individuals  were  ostensibly  directors  and  secretary 
respectively,  and  they  were  the  de  facto  directors  and  secre- 
tary. That  that  is  the  result  of  the  evidence  I  am  justified 
in  saying  from  a  reference  to  the  summing-up  of  the  evi- 
dence, which  is  called  a  special  case  in  the  papers  before  us, 
made  by  the  learned  Chief  Justice  who  tried  the  cause.  He 
says  that  the  checks  were  "countersigned  by  the  said 
Charles  H.  Wall,  who  described  himself  and  appears  to 
have  acted  as  secretary."  He  goes  on  to  say,  afterwards, 
that  it  was  proved  by  certain  witnesses,  "that  Mr.  Hoare, 
Mr.  Wadge  and  Mr.  Wall  were  in  constant  attendance  at  the 
office  and  received  persons  calling  on  the  business  of  the  com- 
pany, and  that  no  meeting,  either  of  shareholders  or  direc- 
tors, was  ever  held  or  convened — everything  that  was  done 
having  been  done  by  Mr.  Wadge,  Mr.  Hoare  and  Mr.  Wall." 

It  seems  to  me,  therefore,  my  Lords,  that  we  have  here 
the  case  of  three  individuals  being  de  facto  directors,  and 
one  being  defa^to  secretary.  That  is  the  state  of  things 
with  which  we  have  to  deal,  and  in  that  state  of  things 
the  de  facto  secretary  writes  a  letter  to  the  bankers  with 
reference  to  the  mode  of  drawing  checks,  which,  according 
to  the  articles  of  association,  might  be  drawn  by  any  num- 
ber of  directors,  according  to  the  regulations  to  be  made  by  the 
directors  under  a  proper  resolution.  In  this  letter  he  states 
that  a  resolution  had  been  come  to,  and  that  certain  directors 
were  to  be  appointed  to  draw  the  checks,  and  he  sends  the 
signatures  oi  those  directors  for  the  guidance  of  the  bank 
in  recognizing  the  checks  that  were  to  be  honored.  There- 
upon the  checks  are  drawn  and  the  money  is  paid  out  by 
902]  the  bank  upon  them.  Therefore  *we  have  this  simple 
state  of  things,  a  de  facto  acting  secretary  of  a  company 
forwarding  to  the  bank  which  has  the  account  of  the  com- 
pany, the  names  of  directors  who  are  said  according  to  a 
resolution  to  be  the  persons  authorized  to  draw  out  the 
money  ;  and  from  that  moment  we  have  everything  regu- 
larly flone  in  accordance  with  that  letter. 

My  Lords,  I  think  it  is  a  question  of  very  great  importance 
in  reference  to  all  companies,  whether  the  bankers  were  or 
were  not  justified  in  stopping  at  that  point  a#d  acting  upon 
that  authority.     The  suggestion  of  the  respondent  here  is 
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that  the  bank  was  bound  to  inquire,  not  whether  this  was 
the  acting  secretary,  but  whether  he  was  the  legally  consti- 
tuted secretary.  In  order  to  do  that  the  bankers  would 
have  to  inquire  in  the  first  place  whether  the  directors  had 
appointed  him,  because,  under  the  articles  of  association, 
which  they  were  bound  to  know,  they  would  see  that  the 
directors  were  to  appoint  the  secretary.  Then  the  bank 
would  have  farther  to  inquire  whether  the  directors  them- 
selves were  properly  appc^nted.  Under  the  articles  of  associ- 
ation the  first  directors  were  to  be  nominated  by  the  first  seven 
signitaries  of  those  articles.  The  bankers  would  therefore 
have  to  inquire  into  everything  that  had  been  done  from  the 
commencement  of  the  company.  And  although  this  was  a 
bubble  company,  the  same  thing  would  have  had  to  be  done 
as  if  this  company  had  been  a  perfectlv  solvent  one. 

My  Lords,  the  question  is  a  very  broad  one  whether  a 
banK  under  such  circumstances,  having  a  written  authority 
of  a  <fe  facto  secretary,  is  bound,  before,  it  acts  upon  that 
authority,  to  ascertain  whether  he  is  the  properly  consti- 
tuted secretary  of  the  company  or  not,  and  not  only  that, 
but  whether  any  resolution,  oi  which  he  forwards  a  copy, 
was  properly  passed  by  the  directors.  Now,  my  Lords,  the 
case  of  Royal  British  Bank  v.  Turquandi^)  distinctly  lavs 
down  the  proposition  that  the  bank  is  not  bound  to  make 
any  such  inquiry,  but  that  it  is  justified  in  acting  upon  a 
letter  such  as  that  to  which  reference  has  been  n»ade,  pro- 
vided that  the  transaction  which  appears  upon  that  letter  is 
one  which  might  legally  have  taken  place,  and  been  legally 
consummated  under  the  articles  of  association.  Upon  this 
simple  ground,  my  Lords,  *it  seems  to  me  that  your  [903 
Lordships  would  be  perfectly  justified  in  directing  the  ]udg-i 
ment  in  this  case  to  be  entered  for  the  defendant. 

I  will  only  advert  to  one  point  more.  I  have  not  heard 
any  argument  addressed  to  this  House  which  has  satisfied 
me  that  the  86th  clause  of  the  articles  of  association  was  not 
sufficient  to  cover  the  defect  of  appointment  of  these  directors. 
The  words  of  that  clause  are  extremely  large  ;  the  substance 
of  it  is  that,  if  the  diiectors  act,  and  third  persons  deal  with 
those  directors,  the  acts  of  the  directors  shall  be  valid, 
although  they  have  not  been  properly  appointed.  In  this 
case,  no  doubt,  they  were  not  properly  appointed ;  they  ap- 
iH^ar  to  have  had  either  the  formal,  or  the  informal,  assent  of 
three  out  of  the  four  persons  who  would  have  constituted  the 
maiority  necessary  to  make  a  proper  appoinment ;  but,  never- 
theless, although  not  properly  appointed,  they  would  seem 
to  have  their  a<'ts  valiaat*»d  under  the  85th  clause. 

(1)  6  El.  (t  Bl.,  327. 
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[Law  Reports,  10  Queen's  Bench,  437.] 
June  18, 1875. 

*Hall  v.  The  North  Eastern  Railway  Company.  [437 

BnbMjf  Company — Nbn-liabUity  of  Company  viKeTt  a  Person  travels  "  at  his  own  Bisk  " 
O0«r  ihmr  lAne  under  a  UmUract  vnth  another  Company, 

Flaintiff  wis  a  person  in  charge  of  sheep,  which  were  sent  from  Angerton  in  Scot- 
liod  to  Newcastle,  under  a  note  or  ticket,  issued  by  the  North  British  Railway 
Companv,  which  oontuned  the  following  :  "  78  sheep  from  Angerton  to  Newcastle, 
K.E.  If  it  is  desired  that  any  drover  or  person  accompanying  the  live  stock  shall 
be  allowed  to  travel  in  the  same  train  as  the  live  stock  without  paying  a  fare,  he 
must  travel  at  his  own  risk,  and  must  either  sign  this,  in  token  that  he  agrees  to 
travel  at  his  own  risk,  or  he  must  pay  fare  as  a  passenger :  I  agree  to  travel  at  my 
own  risk  without  paying  any  fare,  and  accept  a  free  pass  subject  to  the  following 
ooDdiUons:  ....  That  the  holder  is  subject  to  the  by-laws  of  the  company,  and  he 
ezonerttes  the  company  from  all  responsibility  for  injury  or  loss  to  himself,  howso- 
ever oocarioned,  on  the  journey  for  which  it  is  issued  or  used."  There  was  a  place  for 
the  ngnature  of  the  drover  at  the  bottom ;  the  plaintiff  did  not  sign  it ;  but  he  travelled 
by  the  same  train  as  the  sheep  without  paying  any  fare.  The  North  British  Rail- 
way goes  no  farther  than  Morpeth,  and  the  sheep  and  plaintiff  were  carried  on  in 
the  aame  trucks  and  carriage,  attached  to  a  train  of  defendants',  the  North  Eastern 
Kailway  Company,  on  defendants'  line  to  Newcastle,  under  arrangements  between 
the  two  companies.  After  the  train  left  Morpeth,  it  was  run  into  by  another  train 
of  defendantr  owing  to  the  negligence  of  defendants'  servants  in  charge  of  that  other 
train,  and  plaintiff  was  injured: 

Htld^  that  the  ticket  under  which  plaintiff  travelled  meant  that  he  should  be  at 
ktfl  own  risk  during  the  whole  of  the  loumey ;  and  it  Extended  to  protect  defendants 
jwt  in  the  aame  way  as  it  protected  the  North  British  Company  from  all  liability 
far  the  eonaequences  of  any  risk  connected  with  the  train  or  line  of  railway. 

First  count,  that  plaintiff  was  received  as  a  passenger  by 
defendants,  to  be  carried  by  their  company  from  Morpeth  to 
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Newcastle  for  reward  to  defendants.  Yet  defendants  so 
negligently  conducted  themselves  in  relation  to  carrying 
plaintiff,  that  an  engine  and  train  came  into  collision  with 
the  train  in  which  plaintiff  was,  and  he  was  injured. 

Second  count,  tnat  defendants  were  carriers  of  certain 
cattle  in  certain  trucks  upon  their  railway  from  Morpeth  to 
Newcastle  for  reward,  and  plaintiff  was  received  by  defen- 
dants to  be  carried  in  a  carriage  attached  to  the  trucks,  as 
the  person  in  charge  of  the  cattle,  and  in  consideration  that 
plaintiff  would,  at  request  of  defendants,  look  after  the  cattle 
438]  on  the  journey  defendants  promised  *to  carry  plaintiff 
safely  and  securely  on  the  said  journey.  Yet  defendants, 
as  in  first  count. 

Third  count,  that  plaintiff  was  lawfully  in  a  certain  car- 
riage upon  the  North  Eastern  Railway  and  defendants  were 
possessed  of  certain  carriages,  which,  together  with  the  car- 
riage in  which  plaintiff  was,  were  being  driven  under  the 
care  and  guidance  of  defendants ;  that  defendants  conducted 
themselves  negligently  in  the  guidance  of  the  carriages,  and 
plaintiff  was  injured  while  so  lawfully  on  the  railway. 

Pleas :  1.  To  first  and  second  counts,  that  plaintiff  was 
not  received  by  defendants  to  be  carried  on  the  terms 
alleged. 

2.  Not  guilty. 

3.  To  second  count,  that  defendants  did  not  promise  as 
alleged. 

4.  To  second  count,  that  plaintiff  was  received  on  the 
terms  that  he  should  be  carried  at  his  own  risk,  without 
payment  by  him. 

5.  To  last  count  that  plaintiff  was  lawfully  on  the  railway 
on  the  terms  mentioned  in  the  fourth  plea. 

6.  To  the  last  count,  that  plaintiff  was  not  lawfully  on  the 
railway  as  alleged. 

Issue  joined. 

At  the  trial  before  Pollock,  B.,  at  the  Northumberland 
Spring  Assizes,  1875,  it  appeared  that  the  plaintiff  was  the 
person  in  charge  of  seventy-eight  sheep  which  were  sent 
from  Angerton  in  Scotland  to  Newcastle.    The  material 

Sarts  of  the  ticket,  which  was  issued  to  the  plaintiff  by  the 
Torth  British  Railway  Company,  and  under  which  the  cat- 
tle were  sent  were  as  follows : 

"North  British  Railway  Company. 
''Live  Stock  Ticket. 
*'78  sheep.    From  Station,  Angerton,  to  Station,  New- 
castle, N.E. 
"  Terms  of  special  contract 
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*' If  it  is  desired  that  any  drover,  br  person  accompany- 
ing the  live  stock  shall  be  allowed  to  travel  in  the  same  train 
as  the  live  stock  without  paying  a  fare,  he  must  travel  at  his 
own  risk,  and  must  either  sign  this  in  token  that  he  agrees 
to  travel  at  his  own  risk,  or  he  must  pay  fare  as  a  passenger. 

"I  agree  to  travel  at  my  own  risk  witholit  paying  any 
fare,  and  accept  a  free  pass  subject  to  the  following  con- 
ditions, viz.: 

"This  pass  is  issued  free  by  the  company,  and  subject  to 
the  *following  conditions  on  which  it  is  accepted  by  [439 
the  holder,  viz. :  That  it  is  available  only  for  the  train  by 
which  the  live  stock  is  being  conveyed,  and  if  by  a  passenger 
train  for  third  class  only.  That  the  holder  is  subject  to 
the  by-laws  of  the  company,  and  he  exonerates  the  com- 

Eany  from  all  responsibility  for  injury  or  loss  to  himself 
owsoever  occasioned  on  the  journey  for  which  it  is  issued 
or  used. 

'  *  Witness .     Signed ^  Drover. ' ' 

On  the  back  of  the  ticket  was :  "  Drovers  in  charge  of  live 
stock  are  allowed  to  travel  in  the  same  train  with  the  stock 
without  paying  fare,  but  solely  at  their  own  risk." 

The  plaintiflc  did  not  sign  the  ticket,  and  was  not  asked  to 
do  80 ;  but  he  travelled  by  the  same  train  with  the  sheep 
without  having  paid  any  fare.  The  North  British  line  goes 
no  further  than  Morpeth ;  but  from  Morpeth  the  cattle- 
trucks  and  the  carriage  in  which  the  plaintiff  was  were 
attached  to  a  train  of  the  defendants  and  sent  on  to  New- 
castle along  the  North  Eastern  line,  the  defendants'  railway, 
by  traffic  arrangements  between  the  defendants  and  the 
^o^th  British  Company  (*). 

After  leaving  Morf)eth  the  train  in  which  the  plaintiff 
travelled  was  run  into  by  another  train  owing  to  the  negli- 
gence of  the  defendants'  servants  in  charge  of  the  other  train, 
and  the  plaintiff  received  injuries  from  the  collision. 

The  jury  returned  a  verdict  for  the  plaintiff  for  £100,  leave 
being  reserved  to  move  to  enter  the  verdict  for  the  defen- 
dants. 

A  rule  was  obtained  accordingly,  on  the  grounds :  first, 
that  there  was  no  evidence  of  liability ;  secondly,  that  the 
ticket  was  conditional  on  the  plaintiff  travelling  at  his  own 
risk  to  Newcastle,  or  that  he  was  travelling  on  the  North 
Eastern  Railway  at  his  own  risk  and  without  a  ticket. 

Her  Schelly  Q.C.  (with  him  J.  Bruce\  showed  cause :  The 
terms  of  the  ticket  do  not  protect  the  defendants.     The 

C)  The  arrangements  were  not  proved  the  argument  that  such  arrangements 
■t  the  trial,   but    it  was   assumed    on    existed. 


•I 

■ 

I*. 


f 
f 


r    \ 

*■■,  i 


i 

I 


272 


COURT  OF  QUEEN'S  BENCH. 


[L.R. 


1876 


Hall  v.  North  Eastern  Railway  Co. 


plain  tiflf  was  lawfully  on  the  defendants'  railway  by  reason 
of  his  contract  with  the  North  British  Company,  to  which 
the  defendants  were  no  party,  beyond  allowing  him  to  be 
440]  carried  on  to  Newcastle ;  and  *the  defendants  negli- 
gently drove  another  train  against  the  train  in  which  the 
plaintiff  was  riding,  and  injured  him ;  the  defendants  are 
therefore  liable. 
[QuAiN,   J.,  referred  to  Coa^on  v.  Cfreai  Western  Hy. 

There  the  plaintiff  was  obliged  to  rely  on  the  contract, 
which,  no  doubt,  in  the  present  case  was  with  the  North 
British  Company ;  and  the  terms  of  the  ticket  are  expressly 
confined  to  "the  company." 

[Blackburn,  J%,  :  The  plainitiff  exonerates  the  company 
from  all  responsibility  for  injury,  howsoever  occasioned,  on 
the  journey  for  which  the  pass  is  issued ;  that  is  not  wider 
than  the  terms  in  Carr  v.  Lancashire  <fe  Yorlcshire  Ry.  Cq.  (*) 

QuAiN",  J.:  Or  eat  Western  Ry.  Co.  v.  Blake  {*)  shows  that 
a  company  would  be  liable,  under  their  contract  of  carriage, 
for  not  keeping  the  line  clear.] 

J.  Kay^  Q.C.,  and  Crompton^  in  support  of  the  rule: 
The  plaintiff  was  lawfully  travelling  as  a  passenger  on  the 
defendants'  railway  only  bv  reason  of  the  contract  he  had 
entered  into  with  the  Nortn  British  Company,  by  which  he 
travelled  free,  and  undertook  all  risks  of  ttie  entire  ioumey ; 
and  "he  exonerates  the  company  from  all  responsibility  for 
injury,  however  occasioned,  on  the  journey  for  which  the 
pass  is  issued  or  used."  It  is  clear,  therefore,  that  if  an 
action  could  be  otherwise  maintained  against  the  defendants, 
the  terms  of  the  ticket  extend  to  protect  them  just  as  much 
as  the  North  British  Company.  And' it  is  scarcely  denied 
that  the  consequences  of  a  collision  with  another  train  of 
the  same  company,  by  reason  of  the  negligence  of  the  ser- 
vants in  charge  of  that  other  train,  are  risks  from  which  the 
North  British  Company  would  have  been  protected- 

Blackburn,  J. :  I  am  of  opinion  that  the  rule  should  be 
made  absolute.  The  facts  are  beyond  dispute.  The  pLsun- 
tiff  went  with  live  stock  from  Angerton  on  the  North  British 
Railway,  and  travelled  in  the  same  train  with  them  to 
Newcastle.  At  Angerton  he  receive  a  ticket  with  the  fol- 
lowing conditions.  [The  learned  judge  read  the  material 
parts  on  the  face  and  back  of  the  ticket.]  By  taking  this 
441]  ticket  he  made  a  contract  for  the  *whole  journey  with 
the  North  British  Company :   Bristol  and  JSxeter  Ry.  Co. 

0)  6  H,   A  N.,  274;   29  L.  J.  (Ex.),        («)  1  Ex.,  707;  21  L.  J.  (Ex.),  261. 
165.  (8)  7  H.  A  N.,  987 ;  31  L.  J.  (Ex.),  846. 
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V.  CoUins  (').  It  is  tme  the  plaintiff  did  not  sign  the  ticket, 
and  he  was  not  asked  to  do  so ;  but  he  travelled  without 
paying  any  fare,  and  he  must  be  taken  to  be  in  the  same 
position  as  if  he  had  signed  it.  The  ticket  purports  to  be 
from  Angerton  to  Newcastle,  and  it  is  expressed  that  New- 
castle is  N.  E.,  that  is,  on  the  North  Eastern  Railway.  The 
two  questions  are:  first,  how  far  the  terms  of  this  ticket 
protect  the  North  British  Company  ;  and,  secondly,  whether 
it  enures  to  protect  the  North  Eastern  Company.  As  to 
the  first  question,  I  think  the  terms  of  the  ticket  did  pro- 
tect the  North  British  Company  from  the  consequence*  of  a 
collision  with  another  train  of  that  company ;  that,  I  think, 
was  one  of  the  risks  which  the  plaintiff  tooK  upon  himself. 
It  is  very  much  like  the  contract  as  between  master  and 
servant,  m  which  the  servant  undertakes  all  the  ordinary 
risks  of  the  service,  including  risk  of  being  injured  by  the 
negligence  of  other  servants  in  the  same  employ.  Oji  the 
second  question,  the  defendants,  the  North  Eastern  Com- 
pany, received  the  plaintiff  as  sub-contractors,  and  so  took 
mm  on  to  Newcastle.  There  was  no  negligence  connected 
with  the  train  in  which  the  plaintiff  was,  but  the  collisions 
took  place  owing  to  the  negligence  of  the  defendants'  ser- 
vants managing  the  other  train;  and  if  the  contract  had 
been  with  tne  North  Eastern  Company  they  would  have 
been  clearly  protected.  Now  there  can  be  no  doubt  that  the 
North  British  Company  handed  over  the  plaintiff  as  a  pas- 
senger to  be  carried  on  by  the  North  Eastern  Company  to 
Newcastle.  They  had  not  running  powers  over  the  hue,  but 
they  handed  him  over  to  the  North  Eastern  Company  under 
what  are  called  traffic  arrangements.  When  the  plaintiff 
went  to  the  North' British  Company  and  took  a  ticKet,  un- 
der which  he  was  to  be  carried  from  Angerton  to  Newcastle, 
he,  in  effect,  agreed  that  the  North  British  Company  should 
secure  that  the  North  Eastern  Company  shoula  carry  him 
on  from  Morpeth  to  Newcastle ;  and  when  he  engaged  to 
travel  at  his  own  risk,  he  engaged  with  the  North  British 
Company  that  they  should  agree  with  the  North  Eastern 
Company  that  he  should  be  carried  on  to  Newcastle  exactly 
on  the  same  terms  as  if  the  North  British  line  extended 
*to  Newcastle.  It  is  clear  that  this  is  the  true  con-  [442 
struction  of  the  ticket:  *'In  consideration  of  my  being  car- 
ried the  whole  way  free  of  charge  I  agree  that  I  shall  be 
travelling  the  whole  way  at  my  own  risk ;"  and  it  seems  to 
me  that  the  plaintiff  did  authorize  the  North  British  Com- 
pany to  contract  for  him  with  the  North  Eastern  Company, 

(')  7  H.  L.  C,  194 ;  29  L.  J.  (Ex.),  41. 

}4  ExG.  Rep.  36 
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and  what  he  authorized  was  that  he  should  travel  at  his 
own  risk.  Mr.  Herschell  put  his  argument  on  a  rather 
special  ground,  that  "the  company"  is  the  term  used 
throughout,  and  that  this  must  be  confined  to  the  North 
British  Company,  and  that  it  amounts  to  saying,  "As  far 
as  the  North  British  Company  is  concerned,  I  am  travelling 
at  my  own  risk;"  I  cannot  think  that  any  such  argument 
can  De  sustained  from  the  terms  used,  which  are  on  a  gen- 
eral form  applicable  to  all  journeys.  In  fact,  in  most  cases 
where  a  passenger  takes  a  ticket  irom  one  place  to  another, 
he  d*es  not  know  where  one  line  ends  and  another  line  be- 
gins. I  think  it  must  be  taken  that  the  plaintiff  intended 
the  terms  on  which  he  travelled  to  be  communicated  to  the 
North  Eastern  Company,  and  that  he  must  be  taken  to 
have  assented  that  the  ticket  should  protect  the  North 
Eastern  Company  just  as  much  as  the  North  British,  and 
that  the  terms  oi  this  ticket  extended  to  all  risks  connected 
with  the  journey  which  the  plaintiff  might  meet  with  as  a 
passenger. 

Lush,  J. :  I  am  of  the  same  opinion.  The  question  is, 
•vhat  is  the  proper  construction  to  be  put  upon  the  ternas  of 
this  ticket ;  and  there  is  no  technical  difficulty  in  construing 
them.  The  terms  of  the  ticket  purport  to'extend  through- 
out the  whole  journey  for  which  it  is  used,  that  is,  from 
Angerton,  on  the  North  British  line,  to  Newcastle,  on  the 
North  Eastern  line.  On  this  journey  the  plaintiff  takes 
upon  himself  all  risks  to  the  extent  of  exonerating  the  com- 
pany along  the  whole  journey.  The  risk  which  the  plaintiff 
encountered  was  a  risk  for  the  consequences  of  which  the 
North  British  Company  would  have  been  liable  as  carriers 
of  passengers,  viz.,  the  mismanagement  of  another  train  by 
their  servants  on  their  own  line. .  Was  there  any  difference 
that  it  occurred  on  the  North  Eastern  line  ?  I  can  see  none. 
I  do  not  think  we  are  running  counter  to  any  case  or  princi- 
ple of  law.  I  think  the  plaintiff  was  bound  by  the  terms  of 
443]  the  ticket  just  as  *much  on  the  North  Eastern  line  as 
on  the  North  British.  The  North  Eastern  Company  carry 
on  the  live  stock  and  passengers,  the  traffic  of  the  North 
British,  from  the  north,  by  arrangements  with  them ;  and 
the  profits  in  the  way  of  fares  are  divided  between  the  two 
companies.  And  it  must  be  taken  that  the  North  British 
Company  have  authority  from  the  North  Eastern  to  make 
one  contract  for  the  whole  journey.  The  plaintiff  claimed 
to  travel  on  the  North  Eastern  line  without  paying  any  fare, 
and  therefore  on  the  same  terms  on  which  he  travelled  free 
on  the  North  British  line ;   for  the  terms  are  that  he  will 
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bear  the  risk  of  the  misconduct  of  those  in  charge  of  the 
train  in  which  he  travels,  or  of  any  other,  the  liability  for 
whose  negligence  would  be  on  the  company  if  the  plaintiff 
had  been  a  passenger  pairing  a  fare.  I  confess  I  cannot  see 
anv  difficulty  in  so  holding. 

QuAiN,  J.:  I  have  come  to  the  same  conclusion,  though, 
I  confess,  with  more  doubt  than  mv  learned  brothers.  The 
precise  question  has  not  arisen  before ;  it  is.  On  what  terms 
was  the  plaintiff  travelling  on  the  North  Eastern  line  i  It 
is  admitted  that  there  is  but  one  contract.  At  the  time  of 
making  the  contract,  the  plaintiff  knew  quite  as  well  as  the 
company  the  relative  position  of  the  two  lines.  He  makes 
one  contract  on  the  terms  that  he  shall  travel  the  whole 
journey  from  Angerton  to  Newcastle  at  his  own  risk.  It  is 
conceded  that  as  far  as  the  journey  on  the  North  British 
line  that  company  was  protected.  It  would  certainly  be 
very  strange  if,  where  there  is  but  one  contract  to  carry  a 
passenger  on  a  journey  on  two  lines,  the  part  on  the  North 
British  line  is  to  be  on  different  terms  to  that  on  the  North 
Eastern ;  and  there  can  be  little  doubt  ithat  the  contract  be- 
tween the  two  companies  is  on  the  basis  that  there  shall  be 
one  contract  to  protect  both  companies.  The  only  rea- 
sonable view  is  that  the  ticket  affords  the  same  protection 
to  the  North  Eastern  Company  as  to  the  North  British 
Company. 

Jiule  absolute. 

Attorneys  for  plaintiff :  J.  Crowdy  &  Son^  for  Oriffith  & 
Atkinson^  Newcastle. 

Attorneys  for  defendants:  Williamson^  Hill  &  Co.^  for 
Richardson^  Outch  &  Co. ,  YorTc. 

As  to  the  liability  of  a  railway  com-  terms  of  which  the  person  accepting 

ptnr  to  one  riding  on  a  free  pass,  see  it  assumed  the  risk  of  accidents  and 

12  Enf.  Rep.,  273.  damage,  could  not  maintain  an  action 

In  Woodruff  v.  Great  Wegtern,  etc.,  for  an  injury  sustained  while  riding  on 

18  Upper   Can.    Q.    B.,   420,    it    was  the  pass. 

beld  that  if  a  bridge  company  lease  a  As  to  action  for  specific  performance 

right  of  way  over  its  bridge  to  a  rail-  of  an    agreement  for  free  pass,    see 

w»y  company  in  consideration  of  which  Bettridge  v.  Oreat  Western,  etc. ,  3  Up- 

the  railway  company  agree  to  pay  a  per  Can.  Errors  and  Appeals,  58. 

CRtain  rent  and  to  carry  the  directors  Passage  tickets  are  generally  to  be 

of  tlw  bridge  company  free  of  charge,  regarded  as  tokens  rather  than  con- 

tlie  railway  company  is  liable  to  a  di-  tracts,  and  are  not  within  the  rule  ex- 

i«ctor  of  the  bridge  company  for  an  eluding  parol  evidence  to  vary  a  written 

injury  sostained  while  riding  on  the  agreement :    Quimby  v.  VanderhUt,  17 

itilway  under  such  contract.     The  pass  K.  Y. ,  808  ;  Van  Buskirk  v.  Roberts^ 

wianot  free  but  founded  on  a  consid-  81  N.  Y.,  661 ;   Knights  v.  R.  R.  Co., 

eatioD.  56  Maine,  234,  8  Am.  Law  Reg.,  N.  8., 

In  Sutherland  v.   Great  Western,  7  654;    Hartan   v.    Eastern,    etc.,    114 

Upper  Can.  Com.  PI.,  409,  it  was  held  Mass.,  44. 

tuai  one  riding  on  a  free  pass,  by  the  Where  there  are  several  connecting 
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lines  one  may  contract  as  principal  for 
the  conveyance  of  a  passenger  over  the 
whole  route,  and  such  contract  may  be 
established  by  circumstances,  notwith- 
standing the  passenger  receive  tickets 
for  the  different  lines  signed  by  their 
separate  agents :  Quimby  v.  Vander- 
but,  17  N.  Y.,  306  ;  2  Bedf.  on  Railw., 
233;  Sherm.  &  Redf.  on  Neg.,  §  272, 
€t  sea.;  Wylde  v.  Northern,  etc.,  53 
N.  Y.,  156,  14  Abb.,  N.  S.,  213. 

In  the  following  cases  the  carrier  was 
held  to  have  so  contracted :  Quimby  v. 
VandtyrUU,  17  N.  Y.,  806 ;  Hart  v. 
Rensselaer,  etc.,  8  N.  Y.,  37  ;  Weed  v. 
Saratoga,  etc.,  19  Wend.,  534;  Bur- 
neU  V.  N.  Y.,  etc.,  45  N.  Y.,  184; 
Schroeder  v.  Hudson  Miver,  etc.,  5 
Duer,  55 ;  Le  Sage  v.  Great,  etc.,  1 
Daly,  306  ;  WUUa^ns  v.  Vanderbilt,  29 
Barb.,  491.  28  N.  Y.,  217:  Ward  v. 
Vanderbat,  1  Keyes.  70,  4  Abb.  Ct. 
Appeals  Dec.,  521 ;  Van  Buskirk  v. 
Roberts,  31  N.  Y.,  661 ;  Gary  v.  Gleve- 
land,  etc.,  29  Barb.,  35;  Bissell  v. 
Mich,  Southern,  etc.,  22  ¥.  Y.,  258, 
6  Am.  Law  Rev.,  277 ;  Burtis  v.  Buf- 
falo, etc.,  24  N.  Y.,  269;  Smith  v. 
N.  T.,  etc.,  43  Barb,,  225,  41  N.  Y., 
620 ;  MarJuUtan  v.  Camden,  etc.,  5 
Abb.,  N.  S.,  289  ;  Buffett  v.  Trov,  etc., 
40  N.  Y.,  168  ;  Ogden  v.  N,  T.,  etc., 
4  Bosw.,  457. 

In  the  following,  not :  Milner  v. 
y.  T.,  etc.,  53  N.  Y.,  363;  Root  v. 
Orea;t  Western,  etc,  45  N.  Y.,  524,  re- 


versing 2  Lans.,  199  ;  Knight  v.  Rail- 
road Go.,  56  Maine,  234,  8  Am.  Law 
Reg.,  N.  S.,  654 ;  Hartan  v.  Eastern, 
etc.,  114  Mass.,  44. 

The  rule  is  the  same  as  to  the  trans- 
portation of  goods. 

In  the  following  cases  the  contract 
was  held  to  be  for  the  entire  route  aod 
to  bind  the  first  and  enure  to  the  ben- 
efit of  all  the  carriers :  Wilcox  v. 
Parmelee,  3  Sandf.  S.  C.  R.,  610 :  De 
Ruth  V.  N.  Y.,  etc.,  1  Daly,  553-5; 
Levy  y.  Southern,  etc.,  4  South  Car., 
N.  S.,  234;  Manhattan  v.  Camden, 
etc.,  5  Abb.,  N.  S.,  289,  and  note; 
Root  V.  Great  Western,  etc.,  45  N.  Y., 
53(M. 

In  the  following,  not :  Gordon  v- 
Grea^t  Western,  etc.,  26  Upper  Can. 
Com.  PL,  488;  CoUins  v.  Bru^ol,  etc., 
1  Hurl.  &  Norm.,  517 ;  Root  v.  Gre(U 
Western,  etc.,  45  N.  Y.,  524,  530,  re- 
versing  2  Lans. ,  199.  See  Illinois,  ek-., 
V.  MUcheU,  OS  Uls.,  471. 

The  shipper  is  prima  fade  the  con- 
signee's agent  to  accept  or  make  a 
special  contract  as  to  exemption  of  lia- 
bility by  the  carrier :  Nelson  v.  Hvdsm 
River  R.  R.,  48  N.  Y.,  498  ;  SheUan  v. 
Merchants,  etc.,  36  N.  Y.  Superior 
Court  Rep.,  527  ;  Christenson  v.  Am., 
etc.,  15  Minn..  270,  2  Am.  Rep.,  123; 
see  many  of  the  cases  cited,  12  £ng. 
Rep.,  152  note. 

See  Falkenan  v.  Fargo,  35  N.  Y. 
Superior  a.  R.,  242. 


[Law  Reports,  10  Queen*8  Bench,  458.] 
July  6,  1876. 

463]  *Cattle  v.  The  Stockton  Waterworks  Company. 

N^ligenee — Injury  to  Real  Property — Consequential  Damages  to  TTiird  Person  havi^ 
a  Contract  for  Work  on  the  Property — lll^ality — Rights  of  Wrongdoer, 

Defendants,  a  waterworks  company,  under  their  act  laid  down  one  of  their  mains 
along  and  under  a  turnpike  road,  made  under  an  act  wliich  declared  the  soil  to  be  in 
the  owners  of  the  adjoining  land,  subject  only  to  the  right  to  use  and  maintain  tlie 
road.  K.  was  owner  of  land  on  both  sides,  at  a  spot  where  the  road  was  carried 
across  a  valley  on  an  embankment,  and  wanting  to  connect  his  land  on  either  side, 
K.  employed  plaintilT,  at  an  agreed  sum,  to  make  a  tunnel  under  the  road.  In  doins; 
the  work,  it  was  discovered  i  hat  there  was  a  leak  in  the  defendants'  main  higher  up 
the  road,  and  on  the  plaintiff  digging  out  the  earth,  the  water  from  the  leak  flowed 
down  upon  the  work  and  delayed  it,  so  as  to  cause  pecuniary  damage  to  the  plaintiff, 
for  which  he  brought  an  action  against  defendants : 

Held,  that,  assuming  K.  could  have  maintained  an  action  against  defendants  for 
injury  to  his  property  (as  to  which  the  court  gave  no  opinion),  the  damage  su«- 
tamed  by  plain  tiff  by  reason  of  his  conlract  with  E.  becoming  less  profitable,  or  a 
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loaiog  contract,  in  consequence  of  the  injury  to  K.'s  property,  gave  plaintiff  no  right 
of  iction  against  defendants. 

The  tunnel  was  formed  by  digging  throngh  half  the  width  of  the  road,  forming 
the  tunnel,  and  then  completing  the  other  half  in  the  same  way.  Before  commeno- 
ing  the  work  K.  obtained  the  consent  of  the  road  surveyor  and  the  trustees  : 

Htli,  assuming  K.  could,  under  the  circumstances,  have  been  indicted  for  the 
nuisance  to  the  high  road,  tlie  partial  obstruction  to  the  highway  did  not  render  the 
vhole  proceeding  so  illegal  as  to  prevent  plaintiff  who  was  engaged  in  it  from  re- 
oorering  damages  for  a  wrong. 

Declaration  tl^at  defendants,  being  a  water  company, 
so  negligently  laid  down  under  a  certain  turnpike  road  their 
pipes  for  supplying  water  to  a  district,  and  so  negligently 
kept  and  maintained  the  pipes  in  such  insufficient  repair, 
and  in  such  imperfect  and  leaky  condition,  that,  while 
plaintifEiwas  lawfully  constructing  for  reward  to  the  plain- 
tiff a  tunnel  across  the  turnpike  road,  and  was  lawfully' 
using  the  road  for  such  purpose,  the  pipes  leaked,  and  large 
quantities  of  water  flowed  into  the  road,  and  upon  the  plain- 
tiff's workings,  and  flooded  th^m,  and  plaintirf  was  hindered 
and  delayed  in  the  work,  and  suffered  great  loss. 

Pleas :  1.  Not  guilty.  2.  That  plaintiff  was  not  lawfully 
constructing  the  tunnel.  3.  That  the  grievances  were  caused 
bj  the  act  of  plaintiff. 

*Is8ue  joined.  [454 

At  the  trial,  before  Amphlett,  B.,  at  the  last  Leeds  Spjinff 
Assizes,  on  the  facts  stated  in  the  judgment,  the  plaintiff  had 
a  verdict  for  £26,  with  leave  to  defendants  to  move  to  enter  a 
nonsuit,  the  court  to  have  power  to  draw  inferences  of  fact. 

A^rule  was  obtained  accordingly,  on  the  ground  that  there 
was  no  evidence  of  negligence  to  make  defendants  liable, 
and  that  plaintiff  as  a  trespasser,  was  not  entitled  to  main- 
tain an  action  for  the  damages  resulting  from  his  own  act. 

June  17.    J.  W.  Mellor  showed  cause. 

Waddy^  Q.C.,  and  Cave^  in  support  of  the  rule. 

The  arguments  are  sufficiently  noticed  in  the  judgment. 
The  following  cases  were  cited  in  addition  to  those  noticed  by 
the  court:  Mersey  DocTcsy.  CHbbs{')i  Reg.  v.  Longton  Gas 
Co,  (•) ;  HamTnond  v.  St.  Pancras  {') ;  Blyth  v.  Birmingham 
Waterworks  Co.{*);  Dunn  v.  Birmingham  Canal  Co.(*); 
Vaughn  v.  TaffYale  Ry.  Co.{^)\  Jones  y.  Festiniog  Ry. 
Co,  ('). 

Cur,  adv.  mbU. 

July  6.  The  judgment  of  the  court  (Blackburn,  Mellor 
and  Lush,  JJ.)  was  delivered  by 

(»)  Law  Rep.,  1  H.  L..  93,  107.  («)  Law  Rep.,  8  Q.  B.,  42. 

(')  «  E.  &  E.,  651  ;  29  L.  J.  (M.C.),  118.  (•)  6  H.  A  N.,  679  ;  29  L.  J.  (Ex.),  247. 

(*)  Law  Rep..  9  C.  P.,  816.  (')  Law  Rep.,  3  Q.  B.,  738. 

(*)  11  Ex.,  781 ;  25  L.  J.  (Ex.),  212. 
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Blackburn,  J.:  This  was  an  action  tried  before  my 
Brother  ^mphlett  at  Leeds,  when  the  plaintiff  had  a  verdict 
for  £26,  subject  to  leave  to  move  to  enter  a  nonsuit. 

The  facts  proved,  so  far  as  material,  were  as  follows: 
The  defendants  are  a  waterworks  company,  incorporated 
under  an  act  of  Parliament,  and  they  had,  under  powers 
conferred  on  them  by  the  act,  laid  down  and  maintained 
one  of  their  main  pipes  along  and  under  a  turnpike  road. 
This  road  was  formed  under  a  turnpike  dct  ('),  by  one  of  the 
clauses  of  which  the  soil  of  the  road  is  declared  to  be  the 
property  of  the  owners  of  adjoining  land,  subject  only  to 
the  right  to  use  and  maintain  the  turnpike  road  over  it.  A 
455]  gentleman  of  the  name  of  Knirfit  was  owner  of  *the 
soil  on  both  sides  of  the  turnpike  road,  at  a  spot  where  the 
natural  surface  of  the  ground  formed  a  valley,  which  the 
turnpike  road  crossed  on  an  artificial  embankment.  This 
caused  the  surface  of  the  road  to  be  considerably  above  Mr. 
Knight's  land  on  each  side,  but  still  left  a  descent  on  the 
road  to  that  embankment.  It  was  discovered  afterwards, 
though  at  the  time  it  was  unknown  to  all  parties,  that  one 
of  the  joints  of  the  defendants'  pipe,  situate  higher  up  the 
declivity,  was,  from  some  cause  or  other,  defective,  and 
left  a  considerable  aperture  through  which  water  escaped. 
Whilst  the  soil  remained  undisturbed  it  acted  as  a  dam 
to  keep  in  the  water,  and  but  little  escaped ;  what  did  es- 
cape flowed  down  beside  the  pipe  or  through  the  soil,  and 
rendered  the  soil  in  and  under  the  embankment  full  of 
water.  From  thence  it  no  doubt  oozed  away  through  the 
subsoil,  but  in  such  a  way  that  no  one  observed  it.' 

Mr.  Knight  was  desirous  of  making  a  tunnel  through  his 
soil  under  the  road,  so  as  to  procure  for  himself  a  j)assage 
from  his  premises  on  one  side  of  the  road  to  his  premises  on 
the  other ;  and  this  as  owner  of  the  soil  he  had  a  perfect 
right  to  do,  provided  he  did  not  interfere  with  the  road 
above  him  or  the  defendants'  right,  acquired  under  theii* 
act,  to  keep  their  pipes  there.  Bfe  proposed  to  do  this  in  a 
very  usual  way  called,  we  believe,  *'cut  and  cover."  That 
is,  he  meant  to  make  a  cutting  across  part  of  the  road, 
necessarily,  of  course,  pro  tanto^  interfering  with  the  public 
right  of  way  for  the  time,  then  to  build  his  tunnel  below, 
replace  the  soil,  and  make  good  the  road  above  it,  and  then 
proceed  to  cut  through  the  other  parts  of  the  road,  and 
make  the  rest  of  the  tunnel  in  the  same  manner.  He  ap- 
plied for  and  obtained  the  consent  of  the  survej^or  of  tlie 

{»)  19  <fe  20  Vict.,  c.  xxxix.  8.  17. 
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highways  and  of  the  road  trustees,  on  the  usual  conditions  • 

that  he  should  take  proper  precautions  to  prevent  any 
danger  to  the  public  from  this  operation. 

One  point  made  on  behalf  of  the  defendants  was  that, 
notwithstanding  this  consent,  the  obstruction  of  the  high- 
way, though  only  partial  and  for  a  limited  time,  might 
have  been  made  the  subject  of  an  indictment  (though  a  very 
vexatious  one),  and  consequently  it  was  said  no  one  could 
recover  for  any  damage  sustained  in  carrying  out  such  an 
operation.  We  need  not  determine  whether  there  would 
have  been  an  j  defence  to  the  supposed  indictment,  *f  or,  [456  • 
even  if  it  might  have  been  maintained,  we  think  that  the 
partial  obstruction  of  the  highway  did  not  render  the  whole 
proceeding  so  illegal  as  to  prevent  those  engaged  in  it  from 
recovering  damages  for  a  wrong.  This  point  was  disposed 
of  on  the  argument,  and  need  not  be  f  urflier  noticed. 

Knight  having  made  these  arrangements,  entered  into  a 
contract  with  Cattle,  the  now  plaintiff,  that  Cattle  should 
do  the  whole  work  for  a  lump  sum.  Cattle  accordingly 
began  the  work,  and  when  he  had  cut  in  some  little  way  he 
came  on  the  water  lodged  in  the  soil,  which,  as  is  now 
known,  came  from  the  defective  joint  in  the  defendants' 
pipe;  and  as  he  cut  further  in,  and  so  removed  the  soil 
which  dammed  back  the  water,  the  flow  of  water  increased 
and  his  works  were  obstructed. 

Notice  was  given  to  the  defendants,  but  the  evidence 
leaves  it  in  doubt  at  what  time.  It  does,  however,  appear 
that  the  defendants  for  some  time,  whether  long  or  short, 
after  they  had  notice  of  the  mischief,  neglected  to  take  any 
step  to  examine  their  pipe,  and  repair  it  if  out  of  order. 
At  last  they  did  examine  it  and  found  the  leak  as  above 
stated,  and  repaired  it.  The  plaintiff  then  completed  his ' 
contract,  but  he  was  delayed  and  put  to  expense ;  and,  b^ 
agreement  between  the  parties  at  the  trial,  the  damages,  if 
he  was  entitled  to  recover,  were  assessed  at  £26. 

On  the  argument  before  ray  Brothers  Mel  lor.  Lush  and 
inyself,  the  plaintiff's  counsel  contended  that,  according  to 
tlie  doctrine  laid  down  in  Fletcher  v.  Rylands  ('),  the  de- 
fendants were  under  an  obligation  to  keep  in  the  water  in 
their  pipes,  and  therefore  that  it  was  not  necessary  to  prove 
negligence  in  fact  in  the  defendants ;  but  that,  at  all  events, 
i^pgligence  was  clearly  shown  from  the  time  they  had  notice 
of  the  mischief,  in  not  taking  immediate  steps  to  repair  it. 

The  defendants'  counsel  contended  that  the  doctrine  of 
Fletcher  v.  Rylands  (')  did  not  apply  to  a  case  like  the 

(')  Law  Rep.,  1  Ex.,  265  ;  Law  Rep.,  3  H.  L.,  380. 
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459]  *Tkbhaknb 

WtU,  Oonttniceion  tif—"Dia  L 

The  lesUtrii  by  her  will  gave  he 
use  during  her  life,  and  after  her  d( 
M.  H.  died  leaving  na  isaue.  the  whi 

ffeid,  offirmiDg  the  judgment  of 
Usus"  must  be  conatrued  "havlog  1: 

Appeal  from  the  decis: 
discharging  a  rule  to  eate 

The  action  was  in  ejecti 
ments  Bitnate  at  Clay  Hil 

The  defendants  as  land 

The  cause  was  tried  bef 
Asaiaes,  1874. 

Jane  Clifford,  fonnerly 
her  will  on  the  19th  of  Ju 

"I,  Jane  Clifford,  of 
make  and  declare  this  to 
manner  following :  I  on 
expenses,  and  charges  of 
place  fully  paid  and  sath 
the  rest,  residue,  and  rem: 
ready  money,  effects,  anc 
wheresoever,  both  real  a 
the  same,  and  every  part 
daughter  Martha  Hudson 
time,  and  after  her  deat 
And  I  do  hereby  order  i 
to  allow  my  brother  Re 
during  his  lifetime  in  hei 
Martha  Hudson  to  allov 
per  week  so  long  as  he  shs 
Martha  dies  leaning  no  is 
to  the  next  of  kin,  witli 
460]  next  of  kin  do  a 
lifteen  shillings  per  week 

Martha  Hudson  marrit; 
1864. 

The  testatrix  died  on  f 

111  Ai)ril,  1808,  a  male 


and  lived  for  a  few 
irriage  was  bora  alive. 
June,  1872. 
d  was  freehold  prop- 
jr  will. 

laintifE.  Kelly,  C.B., 
lie  defendants,  on  tho 
sufficient  title  in  the 
I  action. 

iiant  to  leave  reserved. 
ad  23d  of  November, 
r,  and  LuBh,  JJ.)  dis- 
le  phrase  "leaving  no 
had  no  issue." 
Ii  him)  for  the  defen- 
no  doubt,  the  words 
to  mean  "having  had 
were  so  construed  in 
e  testator,  for  if  they 
ach  an  interpretation 
White  V.  Hill  ('),  Ex 
t  (*),  Me  TkorrupsorH  s 
cases  in  which  it  has 
nterpretation  on  such 
exible,  and  the  inten- 
je  can  be  best  carried 
ig  no  issue"  in  their 
been  the  intention  of 
;h  has  happened,  her 
ext  of  kin  and  [461 
tion  of  the  rule  here 
sat  the  intention  of  the 
jught  to  be  overruled 
\ustsi^)  James,  V.C., 

WatsQiCs  Trusts  ('), 
'.  Bythesea  ("),    and 
h  "leaving"  has  been 
LO  of  death." 
lim),  for  the  plaintiff, 


Rpp..  7  Eq.,472. 
IIpjk,  10  R.|.,  38, 
O.  4  J.,  law. 
,  J.  (Cli.).  HXt4. 
&  S.,  GSO;   30  L.  J.  (Q.B.), 
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ressed  by  Malin3,  v.C.  He 
t]  of  a  gift  to  children  whic 
Ision  nor  dictum  contrary  ( 
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construction  of  wills  the  so 
ity  ;  BO  long  ago  as  1814  a  s 
irt  of  Queen's  Bench.  In  Jk 
ift  to  the  use  of  John  Marsh 
leaving  no  son  or  sons,  to  th 
ers.  Lord  Ellen  borough,  C.i 
of  "leaving"  in  the  devise  i 
.  not  leaving  in  the  ordinary 
t  the  language  of  the  court  ii 
remely  strong,  for  Willes,  C 
■  doubt  on  the  words  which  i 
ment  of  a  gross  sum,  the  su 
three  daughters  die  before 
cend  to  the  heirs  of  the  motl 
e  and  plainly  showed  the  ini 
he  intended  that  the  daugh 
life,  and  consequently  that  i1 
ther  whether  the  daughters 
,  it  would  have  been  most 
uld  go  to  the  heirs  of  the  r 
before  her."  I  would  also  i 
it  or  wrong  originally  to  ha 
t  "leaving"  meant  "having 
I  in  favor  of  that  constructio 
y  be  better  to  adhere  to  the 
)r ;  but  the  object  of  constru 
!ntion  of  the  testator,  and 

4  De  G.  A  J.,  S93. 

Law  Rep.,  10  Eq.,  at  p.  39. 

2  M.  i  3.,  608. 
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reading  the  word  "leaving"  as  "having  had"  would  not 
in  the  majority  of  cases  carry  out  the  intention  of  the  testa- 
tor. In  the  present  case  I  think  it  is  pretty  clear  that,  if  the 
testatrix  had  foreseen  the  events  that  have  occurred,  she 
would  not  have  vested  the  estate  in  a  child  who  lived  only 
for  a  few  hours.  But  take  another  case:  suppose  Martha 
Hudson  had  had  a  child  who  died  in  Martha's  lifetime, 
leaving  children,  they  would  not  take  upon  the  construction 
contended  for  by  the  defendants.  Thus  the  courts  have 
come  to  the  conclusion  that  in  cases  of  this  kind  the  inten- 
tion of  the  *testator  is  more  likely  to  be  carried  out  [465 
by  construing  tlie  word  "leaving"  to  mean  "having  had." 
The  ^ule  of  construction  is  not  altogether  without  reason, 
and  I  am  of  opinion  that  the  judgment  of  thQ  court  below 
ought  to  be  afnrmed. 

Jvdgment  affirmed. 

Attorneys  f or  plaintiflE :  JRavenscroft^  Hills  &  Woodward. 
Attorney  for  diefendants :    W.  W.  Brown. 


[Law  Reports,  10  Queen's  Bench,  465.] 
June  6,  1876. 

NESBrrr,  Appellant ;  ^he  Board  of  Works  of  the 
Greenwich  District,  Respondents. 

MitrvpcHitan  Management  Act,  1855  (18  <k  19  Vict,  c,  120),  «.  I06'-Metr<>polu  Man^ 
6ffannU  Amendment  Act,  1862  (26  d:  26  Vict.  e.  102),  «.  ni— Enforcing  Payment  of 
Kifeiun  of  paving — Apportionment  of  Ezpenaee  concltunve. 

The  principle  on  which  the  expenses  of  paving  a  new  street  have  been  apportioned 
nnongst  the  adjoining  owners  by  a  district  board,  pursuant  to  18  <&  19  Vict.  c.  120, 
&  105,  and  25  dt  26  Vict,  c  102,  s.  77,  cannot  be  questioned  before  any  tribunal. 

a 

Case  stated  by  a  metropolitan  police  magistrate  under  20 
&  21  Vict.  43. 

A  complaint  was  preferred  by  the  respondents  against  the 
appellant,  that  he  did  neglect  and  refuse  to  pay  £21  Is.  Id.j 
being  the  amount  charged  upon  and  to  be  contributed  by  the 
appellant  as  the  owner  of  a  certain  house  and  premises  front- 
ing, and  certain  land  abutting  upon,  a  certain  street  called 
Vanbrugh  Park  Road  East,  in  the  parish  of  Greenwich, 
pursuant  to  a  resolution  and  order  of  the  respondents  for 
defraying  the  estimated  costs  and  expenses  oi  paving  the 
street,  the  same  being  a  new  street  within  the  meaning  of 
the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120  (*)), 

Q)  By  18  &  19  Vict.  c.  120,  s.  105,  the  greater  part  of  any  new  street  laid 
"in  case  the  owners  of  houses  forming    out  or  made,  or  hereafter  to  be  laid  out 
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The  appellant  was  at  the  date  of  the  resolution,  and  still 
is  the  owner  of  the  house  and  premises  abutting  on  the 
street. 

A  notice  requiring  the  appellant  to  pay  the  portion  of  the 
costs  and  expenses  charged  upon  him  pursuant  to  such  ap- 
portionment, was  duly  served  upon  him. 

[The  case  then  stated  the  principle  on  which  the  sum  of 
£447  14^.  9d.  was  apportioned  to  the  several  houses  and 
land  forming  Vanbrugh  Park  Road  East,  but  the  course 
the  case  took  on  the  argument  renders  it  unnecessary  td  set 
it  out] 

It  was  contended  before  the  magistrate  on  the  part  of  the 
respondents,  that  the  Metropolis  Managment  Act,  1856,  and 
the  Metropolis  Management  Act,  1862,  had  not  prescribed 
the  mode  in  which  the  apportionment  of  the  expenses  of 
forming  and  paving  a  new  street  was  to  be  made,  and 
that  the  respondents  had  therefore  a  discretion  to  make 
such  apportionment  in  any  manner  they  might  think  just, 
and  that  thev  were  entitled  under  the  circumstances  to  ex- 
ercise it,  as  they  had  done,  and  that  the  amount  charged  to 
the  appellant  was  valid  and  could  not  be  impeached  or 
called  m  question  before  the  magistrate. 

It  was  contended  on  the  part  of  the  appellant,  that  the 
respondents  could  not  make  their  apportionment  capri- 
ciously; and  also  that  the  amount  charged  to  the  appellant 
in  the  apportionment  could  be  called  in  question  before  the 
maristrate. 

The  magistrate  made  an  order  for  the  payment  by  the  ap- 
pellant to  the  respondents  of  the  amount  claimed. 

The  question  for  the  court  was  whether  the  apportion- 
ment made  by  the  respondents  of  the  estimated  costs  and 
expenses  of  forming  and  paving  the  street  was  binding  upon 
the  magistrate,  or  whether  he  had  power  to  inquire  into  the 
correctness  of  the  principle  on  which  it  was  made. 

/.  Brovm,  Q.C.  (J. Digby  with  him),  for  the  appellant: 
By  8. 106  of  18  &  19  Vict.  c.  120,  if  any  district  board  deem 
it  necessary  to  pave  a  new  street  they,  shall  pave  the  same, 
and  the  owners  of  houses  forming  the  new  street  "shall  on 
demand  pay  to  the  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  the  ^pavement  (such  [468 
amount  to  oe  determined  by  the  surveyor  for  the  time  being  of 
the  board).  Then  by  s.  77  of  26  &  26  Vict.  c.  102,  the  owners 
of  land  abutting  on  a  new  street  shall  be  liable  to  contribute 
to  the  expenses  of  paving  a  new  street  as  well  as  the  owners 
of  houses ;  but  the  owners  of  land  are  to  be  charged  in  a 
less  proportion  than  the  owners  of  houses.  And  the  amount 
14  Eng.  Rep.  37 
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apportioned  is  to  b«  recovered  eitt 
manner  before  justices.  The  quee 
ciple  on  which  the  expenses  have 
owners  of  houses  and  lands  is  bine 
it  cannot  be  reviewed  before  justic 
is  bad  it  cannot  be  enforced :  Whit 
<^  Works  n  ;  or  if  the  new  street 
by  the  innabitants  at  large,  the 
houses  may  dispute  their  liability 
expenses  of  paving  it :  Hesketh  \ 
ion'i^).  If  when  the  surveyor  has 
on  an  erroneous  priacipl&  it  canno 
tices,  the  owners  of  the  houses  ar^ 

Manisty,  Q.C.  {Willis  with  hi 
was  not  heard. 

CocKBURN,  C.J.:  Without  exprt 
the  principle  is  right  or  wrong  upi 
proceeded,  I  think  the  magistra 
■  inquire  into  the  principle  on  wh 
made.  The  legislature  intended  t 
in  the  discretion  of  the  board,  and  t 

Blackburn,  J. ;  I  am  of  the  sa 
board  have  autliority  to  apportion 
do  it  wrongly  the  legislature  have 
their  decision.  Whether  in  this  c 
applied  the  proper  principle  I  have 
I  am  clearly  of^opinion  that  neitl 
are  made  a  court  of  appeal  from 
so  long  as  it  keeps  witnin  the  duty 
intrusted  to  it.  if  the  board  exm 
469]  apportionment  is  void,  but  s 
its  powers  a  mistake  committed  bj 
mistake  made  by  the  House  of  Loi 

Melloe,  J.;  I  am  of  the  same  > 
portionraent  was  within  the  jurisd 
see  nothing  that  enables  us,  or  th« 
so  long  as  the  board  keeps  within 

Field,  J.,  concurred. 

Judgrne 

*  **omeys  for  appellant :  H.  I^i 
)mey  for  respondents :  J.  Sp 

«  Rep..  1  Q.  B.,  233.  ( 

Weer  of  Ward.  63  N.  Y..  8S5 ;  GUbt 

/  S,nith,  53  N.  Y..  52S  ;  Mof-  v.  « 

ftdtier,  etc.,  48  lud..  107 ;  iiaui-  4  Bn 

■^6f<ry.  L.  K.,  8  Q.  B.,  1U4 ;  Abb. 
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19  Abb.  Prac,  244,  affirmed  1  Abb.  v.  Oaynor,  22  Ohio  St.  R.,  584;  Hop- 

Prac.,  N.8.,  440,  31  How.  Prac.,  16;  UnsT.  Mason,  61  Barb.,  469;  Steekert 

Porter  v.  Purdy,  29  N.  Y.,  106  ;  Meech  v.  Saginaw,  22  Mich.,  104  ;  City  v.  JBh- 

V.  Buffalo,  29  N.   Y.,  198;  Palmefs  ana,  38  Ind.,  90;  Moberry  v.  (My,  38 

Petition,  1  Abb..  N.S.,  30;  Matter  of  Ind.,  198;  Kretsch  v.  Helm,  38  Ind., 

Sevfo-,  31  How  Prac..  42  ;  Matter  of  207  ;  McKeman  v.  City,  38  Ind.,  223  ; 

EighiiMSt.,  31  How.  Prac.,  99  ;  Brenn  McEwen  v.Oilker,  38  Ind.,  233  ;  Hu7h- 

r.  CUy  of  Troy,  41  How.,  475 ;  Bines  gerford  v.  OUy,  39 Conn.,  279  ;  Terry  v, 

▼.  Loekport,  41  How.  Prac.,  435  ;  Bre-  City,  39  Conn.,  291  ;  Baker  v.   T(Mn, 

wort  V.  DetroU,  24  Mich.,  322 ;  Corry  40  Ind.,  810. 


[Law  Reports,  10  Queen's  •Bench,  486.] 
July  6,  1876. 

*LowE,  Judgment  Creditor ;  Blakemore,  Judgment  [485 
Debtor;  The  Whitehaven  Ship  Building  Company, 
Garnishees;  Woodburn  and  Others,  and  H.  Bolland, 
Claimants. 

Gitrmihte  Order  2^i*i,  Effect  of-^Oommon  Law  Procedure  Ad,  1864  (17  df  18  Vict, 
t,  I25X  n.  61,  62.  63 — Bankruptcy  of  Judgment  Debtor— Bankruptcy  Act,  1869  (82 
dt33  VicL  €.  71),  M.  12,  l^— "Secured  Creditor." 

A  jadgment  creditor,  who  has  obtained  and  served  on  the  garnishee  a  garnishee 
order  mei,  under  s.  61  of  the  Common  Law  Procedure  Act,  1864,  before  a  petition 
for  liquidation  has  been  presented  by  the  jadgment  debtor,  is  a  creditor  holding  a 
wearily  on  the  debtors  property  within  the  meaning  of  s.  12  of  the  Bankruptcy 
Act,  1869  (32  A  88  Vict.  c.  71). 

&  parte  Oreenway  (Law  Rep.,  16  Eq.,  619)  dissented  from. 

Rule,  calline  upon  Messrs.  Woodbnrn,  Pemberton  and 
Sampson,  and  H.  Bolland  to  show  cause  why  the  amount 
of  JE4514*.  lOd.  paid  into  court  under  an  order  of  Master 
Hodgson  dated  the  12th  of  April,  1875,  should  not  be  paid 
out  to  the  plaintiff,  the  judgment  creditor,  or  his  attorney. 

May  27.     Chilly  showed  cause. 

Earne  Payne  in  support  of  the  rule. 

The  facts  and  arguments  and  the  cases  cited  sufficiently 
appear  in  the  judgment  of  the  court. 

Cur.  adv,  TmU. 

July  5.  The  judgment  of  the  court  (Cockbum,  C.  J. ,  and 
Lush  and  Field,  JjT)  was  delivered  by 

Lush,  J. :  This  was  a  rule  obtained  by  the  plaintiff  Lowe, 
the  judgment  creditor  of  the  defendant  Blakemore,  calling 
upon  all  the  claimants,  in  form,  but  in  substance,  upon 
Bolland,  who  was  the  receiver  in  bankruptcy  of  the  judg- 
ment debtor,  to  show  cause  why  the  amount  of  £45 14^.  loS. 
paid  into  court  under  the  order  of  Master  Hodgson  of  the 
12th  of  April,  1875,  should  not  be  paid  out  to  the  plaintiff. 

The  £A5  lAs.  lOd,  in  question  is  the  amount  of  a  debt  due 
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by  the  garnishees  to  the  judgment  d 
under  these  circumatances:  The  pli 
meat  for  £310  against  tlie  defendant 
486]  of  March,  and  upon  *the  2d  o 
ordinary  garnishee  order  nnder  a.  6 
Procednre  Act,  1854,  by  which,  uj 
that  the  garnishees  were  indebted  to 
"all  debte"  doe  from  the  latter  w 
tached  to  answer  the  judgment  del 
order  the  garnishees  were  ordered 
13th  of  April,  why  they  should  not ; 
debt  due  from  them  to  the  defendant 
This  order  nisi  was  served  upon  tl 
of  April,  and  on  the  5th  the  judgmei 
petition  for  liquidation  by  arraagemi 
his  creditors  under  the  Bankruptcj 
10th  of  AprE  the  claimant  Holland 
of  this  estate ;  and  upon  the  13th 
showing  cause  under  the  order  nisi 
appeared  and  admited  the  debt,  - 
claimed  by  BoUand,  on  the  part  of  t 
a  part  of  the  bankrupt's  estate;  an 
his  order  of  that  day,  ordered  the  gai 
lOd.  Into  coart,  and  called  upon  tt 
appear  on  the  Idth  of  April  and  stat 
claim,  and  maintain  or  relinquish  th' 
of  April,  the  money  having  oeen  pj 
parties  having  appeared,  the  summc 
court  by  Huddleston,  B.,  at  the  r& 
consequence  of  doubt  entertained  by 
case  fell  within  the  authority  of  1 
cided  in  this  court  ('),  or  of  Ex  i 
whether,  if  those  authorities  are  in  ft 
was  prepared  to  adhere  to  its  own 
was  tnerefore  obtained  for  that  purj 
Now  the  answer  to  this  question  i 
struction  to  be  put  upon  s.  13  of  tht 
in  force ;  and  of  the  garnishee  sectio 
Procednre  Act,  1854  {61st  and  foll< 
■  to  ascertain  the  meaning  of  thi 
jessary  to  trac^  back  the  currer 
land  the  authorities  upon  it-i 
!e.  One  of  the  general  objects 
I  tion  is  to  secure  for  division  am 
editors  the  whole  of  the  prope 

AW  Bep.,  B  Q.  B.,  286.  (') 
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the  time  of  his  bankruptcy,  and  no  more ;  but,  by  the  Bank- 
rupt Act,  1849  (12  &  13  Vict-  c.  106],  s.  184,  it  is  enacted, 
"That  no  creditor  having  security  for  his  debt,  or  having 
made  any  attachment  in  London  or  in  any  other  place  by 
virtue  of  any  custom  there  used,  of  the  goods  and  chattels 
of  the  bankrupt,  shall  receive  upon  any  such  security  or 
attachment  more  than  a  ratable  part  of  such  debt,  except 
in  respect  of  any  execution  or  extent  served  and.  levied 
by  seizure  and'  sale  upon,  or  any  mortgage  of  or  lien  upon, 
any  part  of  the  property  of  such  bankrupt  before  the 
date  of  the  fiat  or  the  filing  of  a  .petition  for  adjudication 
of  bankruptcy."  Now,  at  the  time  this  act  was  passed, 
execution  by  fi.  fa.  was  the  ordinary  process  in  use  by 
which  a  cremtor  could  enforce  satisfaction  of  his  debt  by 
seizure  and  sale  of  his  debtor' s  goods ;  but,  in  1854,  the 
judgment  creditor' s  remedy  for  the  satisfaction  of  his  debt 
was  extended  bv  giving  him  a  •  process  of  execution  by  at- 
tachment of  ana  order  to  pay  him  any  "debts"  due  by  a 
third  person  to  his  judgment  debtor ;  and  very  soon  after 
this  extension,  the  question  arose  whether  a  creditor,  in 
the  pursuit  of  this  remedy,  became  at  any  and  what  period 
of  tne  process  a  creditor  "having  security"  within  the 
meaning  of  s.  184  for  his  debt,  and  if  so,  whether  he  was 
entitled  to  any  "lien"  upon  the  property ;  and  in  1865  this 
question  was  decided  by  this  court  in  the  case  of  HolTnes  v. 
Tutton{^)  in  the  sense  that  a  creditor  who  had,  under  s.  62  of 
the  Common  Law  Procedure  Act,  1854,  served  the  order  nisi 
(which  by  that  section  binds  the  debt),  was  a  creditor  having 
security  within  the  meaning  of  s.  184,  but  had  not  a  "lien" 
within  the  exception,  and  so  the  order  served  operated  as  a 
security  binding  the  garnishee  and  debtor,  but  did  not  operate 
as  against  the  assignees  of  the  latter.  In  that  case  the  court 
treated  it  as  clear,  that  a  right  of  this  nature,  so  binding 
the  debt  in  the  hands  of  the  garnishee,  was  a  "security'" 
within  the  meaning  of  the  act,  the  words  bein^  wide  enough 
to  extend  also  to  "executions,  mortgages  and  liens;"  and 
the  principal  difficulty  in  that  case  arose  upon  the  question 
of  *' lien,''  which  they  considered  must  amount  to  some- 
thing equivalent  to  a  mortgage  by  conveyance  or  contract, 
and  at  least  to  *more  than  the  mere  binding  of  the  £488 
property,  whether  by  delivery  of  the  writ  to  the  sheriff  un- 
der the  enactments  of  the  Statute  of  Frauds,  or  the  service 
of  the  garnishee  order  nisi  under  the  Common  Law  Pro- 
cedure Act.  In  Tilbury  v.  5roi^7i  (')  Crompton,  J.,  after 
consulting  the  rest  of  the  court,  applied  the  principle  of 

0  5  E.  4  B.,  66 ;  24  L,  J.  (Q.B.),  346.  (»)  SO  L.  J.  (Q.B.),  46. 


.  TuttonC)  to  a.  caa 

served  under  s,  63, 
and  the  case  of  Ho 
-pproval  by  Bramw 
118  court  in  Murray 
*).    In  the  case  of 

le  court  was  apecifically  directed  to  the  cases  de- 
ler  8.  16  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3), 

it  was  held  that  the  delivery  of  the  writ  to  the 
'hich  IB  to  "bind,"  only  operates  as  between  the 
ut  does  not  take  the  property  in  the  goods  out  of 
r,  that  not  being  altered  until  the  sale,  bnt  they 

tliem  to  be  bound  under  the  garnishee  order  nisi, 
ided  in  the  word  "security."  But  in  1869  the  act 
2  &  13  Vict.  c.  106),  under  which  these  decisions 
e,  was  repealed,  and,  in  lieu  of  s.  184  of  that  act,  the 

provisions  were  made  by  s.  12  of  the  act  of  18C9 
Vict.  c.  71),  viz.,  that  "where  a  debtor  shall  be ad- 

a  bankrupt,  no  creditor  to  whom  the  bankrupt  is 
in  respect  of  any  debt  provable  in  the  bankruptcy 
e  any  remedy  against  the  property  or  persoo  of 
:rapt  in  respect  of  snch  debts  except  in  manner 
)y  this  act.  But  this  section  shall  not  affect  the 
any  creditor  holding  a  security  upon  the  property 
ikrupt  to  realize  or  otherwise  deal  with  siicn  se- 
the  same  manner  as  he  would  have  been  entitled 
or  deal  with  the  same  if  this  section  bad.  not  been 
Soon  after  the  passing  ol!  this  act,  the  Courts  ot 
ir  and  Exchequer  Chamber  in  Slater  v.  Finder  i^) 
jord  Chancellor  arid  Lords  Justices  in  Ex  -parte 
ike  (*),  held  that  s.  184  of  the  act  of  *1849  was  not 
ge  or  in  spirit  to  be  found  in  the  act  of  1869,  and 
tecution  creditor,  who  had  seized  but  not  sold  the 
eoods,  was  a  creditor  "having  security"  within 
ing  of  8.  12  of  that  act ;  and  in  Ex  parte  WU- 
,he  Lords  Justices  were  called  upon  to  construe 

reference  to  the  rights  of  an  execution  creditor 

delivered  his  writ  to  the  sheriff  (which  delivery, 
eration  of  s.  16  of  the  Statute  of  Frauds,  as  abore 

"bound"  the  goods  as  against  the  debtor);  and 
down  the  otiier  boundary  of  the  rule,  and  hfid 
as  not  a  creditor  having  security  within  s.  12  as  he 

B.,  IB;  24  L.  J.  (QB.).  S4B.  (>)  Law  Rep.,  8  Ex.,  238;  in  error.  U" 

N.,  878 ;  26  L.  J.,  Ex..  iUi.  Rt-p..  7  Ei..  96. 

i.,  287;  S2  L.  J.  (Q.B,),  11.  (')  Law  Rep.,  6  Ch.,  795. 

li„  9  Q.  B.,  2Ali.  C)  Uw  Kqj.,  7  Ch.,  S14. 
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had  no  qualified  property  in  the  goods  in  the  same  manner 
as  he  would  have  had  npon  seizure. 

At  this  stage  of  judicial  decision  this  court  was  invited,  in 
Emanuel  v.  Bridger  ('),  to  reconsider  the  question  discussed 
in  Holmes  v.  TvMon  (•)  as  applied  to  a  judgment  creditor,  who 
had  not  only  obtained  and  served  the  order,  attaching  the 
debt,  and  callinjj  upon  the  garnishee  to  show  cause  why  he 
should  not  pay  it  to  him  instead  of  to  the  judgment  debtor, 
but  had  also  obtained  an  order  absolute  to  pay  under  s.  63 ; 
but  this  court  construed  s.  12  of  the  new  Bankruptcy  Act 
in  the  same  way  that  it  had  construed  s.  184  of  the  act  of 
1849,  and  held  that  in  that  position  the  creditor  was  within 
the  protection  of  s.  12,  as  having  security  for  his  debt, 
justifying  itself  further  by  the  language  of  s.  16  of  the  new 
act,  in  which  a  "secured  creditor '"is  defined,  at  all  events 
for  certain  purposes,  as  a  creditor  having  any  "charge," 
within  whicn  larger  words  the  right  in  question  seemed 
clearly  to  fall.  But  the  construction  of  s.  12  of  the  act  of 
1869  about  the  same  time  came  before  the  Chief  Judge  in 
Bankruptcy  in  the  case  of  a  creditor  who,  before  the  bank- 
ruptcy, had  obtained  and  served  the  order  of  attachment 
and  garnishee  summons,  but  who  had  not  obtained  the  order 
absolute  to  pay ;  and  that  learned  judge  held  that  such  a 
person  was  neither  a  creditor  holding  security  within  the 
meaning  of  s.  12,  nor  a  secured  creditor  within  subs.  6  of 
s.  16,  as  holding  a  "charge  ;"  and  that  is  the  case  of  Ex 
parte  Oreenway  ("),  to  which  the  master  has  referred,  and 
upon  the  *authority  of  which  it  was  argued  before  us  [490 
that  the  trustee  in  liquidation  in  the  present  case  was  en- 
titled to  this  debt  as  part  of  the  bankrupt's  estate.  But  in 
the  present  case  the  garnishee  proceedings  are  precisely  in 
the  same  stage  as  they  were  m  Hohnes  v.  Tutton  ('),  and 
this  court,  in  Emanuel  v.  Bridger  (*),  recognizing  the  au- 
thority of  HolToes  V.  TuUon  (*),  pointed  out  that  a  garnishee 
order,  by  which  a  particular  debt  is  attached  "to  answer 
the  judgment,"  is  a  right  much  more  specific  in  its  character 
than  that  created  by  the  mere  delivery  of  a  writ  of  execu- 
tion to  the  sheriff,  as  in  Ex  parte  Williams  (*) ;  and  rather 
like  an  actual  seizure,  and  at  the  same  time  carefully 
guarded  itself  from  the  supposition  that  its  decision  de- 
pended upon  the  fact  that  the  order  to  pay  had  been  made. 
•Ve  have  now,  in  deference  to  the  opinion  of  a  judge  for 
rhom  we  entertain  so  much  respect,  again  considered  the 
uthorities,  but  we  can  come  to  no  otner  conclusion  than 


O  Law  Rop.,  9  Q.  B.,  286. 

r)  6  E.  A  B.,  66  ;  24  L.  J.  (Q.B.),  346. 


(8)  Law  Rep.,  16  Eq.,  619. 
(^)  Law  Rep.,  7  Ch.,  814. 


COUHT  OF  QI 
Begbie  -r.  Phos 

he  cases  in  this  court  were  rightly  decided ;  and  in  I 
juence  we  hold  that  the  plaintiff  is  a  "secured  cred-  I 
within  the  meaning  of  s.  12  of  the  act  of  1869,  and  the  I 
therefore,  to  pay  the  debt  in  question  to  the  plaintilt  | 
bu  made  absolute,  but  without  costs. 

Muie  absolute. 
Drney  for  jadgment  creditor:  A.  B.  Carpenter. 
orneys  for  claimants ;  Qumliffe  &  BeaurnoTit. 


[Law  Reports,  10  Qneen'g  of  Bench,  491.] 
May  SI,  1876. 

*Begbie  V.  TuE  Phosphate  Sewage  Company, 
Limited. 


in  of  aevage,  igreed  to  aell  Ui  llie  plalatiff  for  £1&.000  the 
ht  to  use  sod  exercise  the  patent  in  B.  The  plainiiff  was  aware  that  bj-  the 
ting  at  B.  no  exclusive  right  to  ose  the  process  there  coald  be  olilamcd. 
tclors  of  the  defendnDts'  company  were  Dot  aware  that  the  luteat  fur  B.  bad 
I  obCaibcd.  The  object  of  the  plaintiif  In  buying  the  eicluaire  right  vu. 
might  form  a  company  for  osing  the  proceaa  in  B.,  and  might  induce  perfonl 
ihares  in  the  company,  under  the  belief  that,  if  the  oom|fany  bought  of  tlie 
the  right  sold  to  him  by  the  di^fendanls,  the  compuny  would  be  tntitinJ  tu 
iisive  u^e  of  the  process  in  B.  Tlie  pUiTitifT  sued  thu  defeudanU  to  nonet 
I  £15,000,  on  the  ground  that,  aa  there  wag  DO  eicloaiTe  right  to  the  UM  ol 
OBs  in  B.,  the  consideration  had  failed; 

that  no  action  coutd  be  nmiutajued, — 1.  On  the  ground  tbat^  althongh  the 
its  ostensibly  sold  the  exclusive  right  to  uee  the  process  at  B,,  yet,  the  plain- 
ject  bdng  to  float  a  company  and  induce  persons  to  t«he  shares  in  it,  he  hti) 
I  to  buy  the  right  vliether  eicluaive  or  not,  and  that  he  had.  in  hct.  oblaiaoJ 
which  he  bad  paid  the  £16,I»XI  ;~2.  On  the  ground  that  the  pUintiS,  beinr 
lat  DO  exclusive  right  to  use  the  proctMS  in  B.  could  tie  obtained,  had  ealerol 
contract  with  the  defendants  in  contemplation  of  a  fraud  apon  the  ahare- 
q(  the  iutcnded  company. 

^LARATION  for  money  had  and  received  by  the  defon- 

for  the  use  of  the  plaintiff,  and  for  money  due  on 

nts  stated. 

a :  Never  indebted  ('). 

the  trial  before  Cockburn,  C.  J.,  at  the  London  sitting 

Trinity  Term,  1874,  a  verdict  was  found  for  the  plaintiff 

5,000,  with  leave  to  the  defendants  to  move. 

nle  was  afterwards  obtained  to  enter  a  verdict  for  the 


,  1S71,  to  which 
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defendants,  on  the  ground  (amongst  others)  that  there  was 
no  total  failure  of  consideration  to  entitle  the  plaintiff  to 
recover  under  the  money  counts,  and  that  the  plaintiffs 
claim  was  founded  on  fraud. 

May  6.  Butty  Q.C.,  Fischer ^  Q.C.,  and  Trevelyan^  showed 
cause,  *£tnd  cited  the  following  cases :  Edwards  v.  [492 
JIPLeay  {*) :  JRawUns  v.  Wickham  Q ;  British  &  Am'erican 
Telegraph  Co.  v.  Albion  Bank  (*) ;  Way  v.  Lewis  (*) ;  Ken- 
nedy  v.  Oreen  {*) ;  Farmer  v.  Russell  (*) ;  Feret  v.  Hill  ('). 

Sir  H.  James y  Q.C.,  and  Lanyon^  in  support  of  the  rule, 
cited  Kdner  v.  Baxter  (") ;  Ourney  v.  Womersley  (•). 

The  course  of  the  trial,  the  facts  and  arguments  suffi- 
ciently appear  in  the  judgment  of  the  court. 

Gur.  adv.  wZt. 

May  31.  The  judgment  of  the  court  (Cockbum,  C.  J.,  and 
Quain  and  Field,  JJT)  was  delivered  by 

CocKBUKN,  C.  J.:  This  case  was  heard  in  last  term  before 
my  Brothers  Quain  and  Field  and  myself.  The  facts  were 
as  follows :  A  Mr.  Hartzberg  Hartmont,  with  whom  the 
*  plaintiff,  Begbie,  was  associated,  had  obtained,  in  1868, 
irom  the  Haytian  government,  on  condition  of  negotiating 
for  it  a  loan  of  £420,000,  the  grant  for  fifty  years  of  an 
island  called  Alta  Vela,  which  is  within  the  territories  of 
the  republic,  for  the  purpose  of  procuring  the  phosphate  of 
alumina,  which  the  island  produces  in  considerable  quanti- 
ties, and  which,  when  treated  under  a  given  process,  is 
alleged  to  be  available  for  defecating  sewage,  and  utilizing 
it  for  the  purpose  of  manure. 

The  interest  in  this  concession  was  afterwards,  by  deed 
of  the  1st  December,  1868,  transferred,  on  terms  which  it  is 
not  material  for  the  present  purpose  to  state,  to  the  firm  of 
Peter  Lawson  &  Son ;  and  a  company  having  been  formed 
for  the  purpose  of  working  the  concession,  the  interest  of 
Lawson  &  Son  was  made  over  to  such  company,  together 
with  certain  patents  which  had  been  taken  out  for  the  pro- 
cess by  which  the  phosphate  of  alumina  was  to  be  applied 
to  sewage.  This  company,  the  defendants  in  the  present 
action,  was  incorporated  in  May,  1871,  under  the  name 
*of  the  Phosphate  Sewage  Company,  Limited;  its  [493 
purpose  being  to  apply  the  phosphate  of  alumina  under  the 
patented  process  to  the  deiecatmg  and  utilizing  of  sewage. 


(')  Cooper^s  Cases  in  Chan.,  308;  on 
•ppeal,  2  Swan.,  287. 

(*)  3  De  0.  A  J.,  304 ;  28  L.  J.  (Ch.),  188. 

(*)  Lew  Rop.,  7  Ex.,  119,  122. 

{*)  Law  Rep.,  8  Eq.,  626;  Law  Rep., 
8Ch.  Aj...  |n:ir,. 

14  ExG.  Rkp.  38 


(*)  3  My.  &  K.,  699. 

(•)  1  B.  «t  I» ,  296. 

O  15  C.  B.,  207;  23  L.  J.  (C.P.),  185. 

(»)  Law  Rep.,  2  C.  P.,  174. 

(»)  4  E.  <fe  B.,  133  ;  24  L.  J.  (Q.B  ),  46. 
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Mr.  Hartmont,  whose  name  h 
took  an  active  part  in  these 
holder  of  a  large  nnmber  of  i 
company.  In  the  summer  of  ] 
the  company.  It  is  not  dispatt 
thus  far  a  bona  fide  and  legitim 
was  honestly  intended  to  carry  i 
professed  to  be  constituted. 

In  the  coarse  of  1871,  the  im] 
the  city  of  Berlin  and  the  utili 
about  this  time  excited  some  : 
tants,  a  committee  of  gentlemen 

for  such  purpose,  sent  over  a  x»r.  uenzei  to  inis  coumry, 
to  obtain  information  on  the  subject,  Henzel  having  put 
himself  into  communication  with  his  countryman,  Mr.  Ju- 
lius Liebert,  a  witness  on  the  late  trial,  Liebert  obtained 
an  introduction  to  Hartmont,  at  that  time  a  director  of 
defendants'  company.  It  occurred  to  Liebert  and  Hart- 
mont that  a  company  with  limited  liability  might  be  ad- 
vantageously formed  for  appW-ing  the  defendants'  pro- 
cess to  the  sewage  of  Berlin.  Iw.ving  found  certain  gentle- 
men at  Berlin  who  were  willing  to  become  directors  of  a 
company  to  be  formed,  Hartmont  and  Liebert  arranged  the 
following  scheme;  It  waa  agreed  that  Begbie,  the  plaintiff 
in  the  present  action,  acting  however  herein,  though  osten- 
sibly iu  his  own  interest  and  behalf,  in  reality  entirely  on 
account  of  Hartmont,  should  purchase  from  the  defendants' 
company  for  the  sum  of  £16,000  the  exclusive  right  to  use 
their  process  in  the  City  of  Berlin,  or  on  land  within  the 
suburha  of  that  city.  Begbie  in  his  turn  was  to  convey  the 
interest  so  acquired  to  Liebert  for  £30,000,  being  an  advance 
of  £16,000  on  the  sum  to  be  paid  by  him  to  the  defendants. 
Liebert  was  then  to  convey  the  interest  so  acquired  by  him 
for  the  like  sum  of  £30,0(X)  to  one  Montefioi-e,  a  clerk  ia 
Hartmont' 8  office,  in  trust  for  the  future  Berlin  company. 

To  carry  this  scheme  into  effect,  three  agreements  were 
signed  by  the  parties  concerned  on  the  19th  of  January,  1871. 
By  the  first  of  these,  being  an  agreement  between  the  Phos- 
4y4]  phate  Seweage  *Company,  Limited,  and  Robert  Spear 
Begbie,  the  Phosphate  Sewage  Company  "agree,  in  con- 
sideration of  the  sum  of  £15,000  to  be  paid  to  thera  by  tlie 
said  Robert  Spear  Begbie,  as  hereinafter  mentioned,  to 
grant  to  the  said  Robert  Spear  Begbie,  or  any  other  person 
or  company  whom  he  shall  name  in  that  behalf,  the  eole 
and  exclusive  right  or  license  to  use  and  exercise  in  any 
part  of  the  city  of  Berlin,  in  the  Idiigfloin  of  Prussia,  oriu 
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or  apon  any  lands  in  the  suburbs  of  the  said  city,  for  the 
purpose  of  the  said  city,  but  not  otherwise,  the  process  for 
treating  sewage  by  means  of  the  phosphate  of  alumina,  be- 
longing to  and  used  by  the  said  Phosphate  Sewage  Company, 
Limited,  and  all  other  processes  of  treating  sewage  (if  any) 
used  hj  the  said  company,  whether  patented  or  not."     And 
the  said  Phosphate  Sewage  Company,  Limited,  '*  further 
agree,  when  thereunto  required,  and  at  the  cost  of  the  said 
Kobert  Spear  Begbie,  or  such  other  person  or  company  as 
aforesaid,  to  execute  to  him  or  them  such  formal  licenses  or 
grants  of  such  patents  and  privileges  as  he  or  they  may 
lind  necessary  or  expedient  for  the  more  perfectly  securing 
the  benefit  of  the  grant  thereof  hereby  agreed  to  be  made." 
The  companj-  further  agree  "to  supply  to  Begbie,  or  his 
nominees,  at  the  market  price  of  the  day,  all  the  phosphate 
of  alumina  which  he  or  they  may  require  for  the  purpose 
of  carrying  out  the  said  phosphate  of  alumina  process  in 
the  said  city  of  Berlin,  and  in  and  upon  any  lands  in  the 
suburbs  of  the  said  city." 

The  next  agreement,  being  between  Begbie  and  Liebert, 
following  the  foregoing  in  terms,  conveyed  the  interest  of 
Begbie  to  Liebert. 

The  third  agreement, — which  purported  to  be  made  be- 
tween Liebert  and  Montefiore,  "  contracting  on  behalf  of  a 
company  intended  to  be  forthwith  incorporated,  with  lim- 
ited liability,  under  tile  Companies  Acts  of  1862  and  1867, 
to  be  called  the  Berlin  Phosphate  Sewage  and  Manure 
Company,   Limited,"  after  reciting  'Uhat  Liebert,  in  view 
of  the  establishment  of  the  company  hereinafter  referred 
to,  had  acquired  or  had  entered  into  agreements  for  the 
acquisition  of  the  business  of  the  principal  contractors  for 
scavenging  in  the  said  town  of  Berlin,  and  had  also  entered 
into  agreements  for  the  purchase  of  land  in  the  kingdom 
of  rrussia,  a  list  of  which  agreements , so  entered  into  was 
added  by  way  of  schedule ;' '  and  that  *  "  i  t  was  intended  [495 
that  the  benefit  of  the  several  agreements  hereinbefore  re- 
cit<^d  and  referred  to  should  be  assigned  to  the  said  com- 
l^ny  upon  the  terms  hereinafter  expressed," — went  on  to 
provide  that  immediately  after  the  incorporation  of  the  in- 
tended company  Liebert  should  sell,  and  the  said  intended 
company  buy,  all  the  rights  and  interest  of  the  said  Julius 
liiebert  in  the  said  several  agreements  for  the  sum  of  £30,000, 
;^yable  in  cash  ;  ■  the  said  sum  to  be  payable,  as  to  £15,000, 
|)art  thereof,  out  of  the  first  moneys  that  should  be  received 
from  the  allotment  of  sliares  of  the  said  company,  and  so 
sooD  as  such  moneys  were  received— and  as  to  £15,000,  the 
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ereof,  on  or  before  the  20th  day  of  Febmary  next, 
eet  at  £5  per  cent,  in  case  of  Don-payment  at  these 
iebert,  "at  the  cost  of  the  intended  company,  was 
I  or  procure  the  execution  of  all  such  assignmeDts 
I,  and  do  all  snch  notarial  and  judicial  acta  as  the 
company  may  require  for  the  completion  of  the 
it  of  the  benefit  of  the  said  several  agreements, 
e  effectual  vesting  of  the  fall  benefit  thereof  re- 
in or  in  trast  for  the  company,  in  snch  manner 
as  shall  be  necessary,  having  regard  to  the  law 
1.  and  of  England."  Montefiore  was  to  incur  no 
lability  under  the  agreement ;  and  the  agreement 
binding  so  soon  as  the  company  should  oe  incor- 
Md  should  adopt  it ;  but  in  case  the  said  company 
t  be  incorporated,  or  if  incorporated  should  not 
i  agreement  before  the  20th  day  of  February  nest, 
nent  was  to  cease  and  determine,  and  neither  party 
deemed  to  have  incurred  any  liability  by  reason 
iving  entered  into  the  same, 
ensuing  day,  the  20th  of  January,  articles  of  asso- 
re  entered  into  for  the  formation  of  a  comjany,  to 
the  Berlin  Phosphate  Sewage  Company,  Limtted, 
arpose  of  applying  the  defendants  process  to  tha 
tile  city- of  Berlin;  and  proax)ectu3es  were  soon 
3  issued  in  this  country,  as  well  as  at  Berlin,  iu- 
alications  for  shares,  in  which  the  names  of  four 
resident  at  Berlin,  and  four  others  n^sideot  in 
if  whom  three  were  directors  of  the  London  corn- 
re  announced  as  directors.  These  prospectuses 
the  following  important  statement :  "  fo  turn 
whole  of  tht!  *sewage  of  Berlin  to  the  greatest 
J  company  baa  secured  the  exclusive  right,  for 
using  the  phosphate  of  alumina  process,  belong- 
i  Phosphate  Sewage  Company,  which,  accordii^ 
best  scientific  authoiities,  is  the  only  efficient  pre- 

ri'oces's,  and  produces  a  very  valuable  manurt;."' 
thus  made  to  the  public  was  successful.  The 
re  applied  for  and  taken  up,  for  the  most  part  by 
abscribers,  and  the  company  was  duly  formed, 
i  money  paid  for  shares  the  £30,000  agreed  upon 
;e  to  be  given  to  Begbie  for  the  exclusive  right  to 
arapany's  process,  was  duly  paid,  not  indeed  to 
ho,  as  we  have  seen,  was  not  the  party  really  iii- 
but  to  Hartmont,  who  was.  Of  this  amount, 
as  paid  by  Hartmont  to  the  London  company, 
lants,  ill  satisfai'tiuu  of  Begbie"s  ohligaliou;    tin; 
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other  half  went  into  his  own  pocket.  The  £15,000  paid  to 
the  company  was  carried  to  the  account  of  -dividend,  which 
was  thereby  increased  to  20  per  cent,  and  distributed  as 
such  among  the  shareholders.  This  amount  of  dividend, 
together  with  the  fact  that  £30,000  had  been  paid  for  the 
use  of  defendants'  process  in  a  single  city,  had,  as  might 
naturally  have  been  expected,  the  effect  of  raising  the  value 
of  the  shares  in  the  defendants'  company  in  the  market,  the 
expectation  of  which  result  had  no  doubt  been  one  of  the 
motives  by  which  Hartmont,  who  was  the  holder  of  a  great 
many  shares  in  the  London  company,  had  been  influenced 
in  entering  into  this  transaction.  It  appeared  that  Hart- 
mont sold  at  this  time  a  thousand  shares  in  the  London 
company,  at  a  premium  of  £46  a  share. 

Thus  far  all  appeared  to  be  right ;  but  when  the  Berlin 
company,  being  now  constituted,  and  having  acquired  land 
for  the  purpose,  were  about  to  begin  working,  they  dis- 
covered that  the  London  company  had  taken  out  no  patent 
for  Prussia,  and  consequently  were  not  in  condition  to  con- 
fer any  right  to  the  exclusive  use  of  their  process  in  the 
city  of  Berlin.  Nor  could  this  all-important  deficiency  be 
made  good,  the  Prussian  government,  at  all  times  chary  in 
granting  patents,  uniformly  refusing  them  for  inventions 
already  patented  and  made  public  in  a  foreign,  country. 
This  being  so,  inasmuch  as  for  the  purpose  of  working  the 
defendants'  process  the  erection  of  buildings  and  machinery, 
which  involved  considerable  outlay,  was  necessary,  the  com- 
pany declined  to  incur  *this  expense  without  having  [497 
the  certainty  of  the  exclusive  use  of  the  process. 

The  defendants'  company  having  no  patent  for  Prussia, 
it  follows  that  they  had  no  exclusive  right  which  they  could 
grant  for  the  use  of  their  process  in  that  country,  and  the 
consideration  for  the  £15,000  paid  to  them  for  the  grant  of 
such  exclusive  ri^ht  wholly  failed. 

The  question,  how  far  the  want  of  a  patent  for  Prussia 
was  known  to  the  different  parties  at  the  time  of  the  execu- 
tion of  the  agreement  of  Januaiy,  1869,  and  of  the  payment 
of  the  money  by  the  Berlin  company,  becomes  a  material 
element  in  the  inq  uiry. 

The  jury  have  found  that  the  directors  of  the  defendants' 
company  were  not  aware  that  such  patent  had  not  been  ob- 
tained. Thej^  had  directed  that  patents  should  be  taken 
oat  for  the  principal  countries  of  Europe,  and  believed  that 
a  patent  had  been  acquired  for  Prussia.  But  the  jury  have 
found— as  we  think  rightly — on  questions  specifically  put 
to  them,  that  Begbie  and  Hartmont  were  aware  of  the  fact 
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le  agreements  of  the  19th  of  January  were  en- 
Liebert  admitted  on  the  trial  that  the  fact  of 

0  patent  for  Prussia,  and  of  the  impossibility 
3ne,  had  been  fully  known  to  him,  adding  that 

to  the  Berlin  directors  also ;  the  object  having 
ared,  not  to  obtain  the  exclusive  right  to  use 
its'  process,  but  to  obtain  the  money  ot  the 
eholders  in  order  to  float  the  company  and  set 
le  jury  further  found  that  the  absence  of  a 
ussia  was  known  to  the  directors  of  the  Berlin 

unknown  to  the  shareholders, 
jration  for  the  £30,000  paid  by  the  BerUn  com- 
wholly  failed,  and  £15,000  of  that  sum  havinjf 
jf  into  the  coffers  of  the  London  company,  the 
,ny  claim  to  have  the  latter  sum  refunded,  and 
ould  appear  that,  having  received  no  eqniva- 
money  paid,  the  latter  company  are  in  justice 
ave  the  money  refunded,  either  by  Begbie  or 
,  into  whose  hands  the  money  was  paid,  or  .by 
ts,  into  whose  hands  it  has  come.  The  defen- 
rer,  while  unable  to  dispute  that,  as  it  has 
hey  are  unable  to  confer  the  exclusive  right 
(onned  the  *consideration  for  the  money  paid 

1  only  deny  any  legal  liability  to  refund  the 
endeavor  morally  to  justify  their  refusal  by 
the  £15,000  received  by  them  having  been  car- 

idend  and  distributed  among  the  shareholders 
t  would  be  unfair  on  the  existing  shareholders, 
Qt  body  of  persons,  to  compel  them  to  repay  the 

)t  called  upon  to  express  an  opinion  on  the 
this  defence.  We  are  alone  concerned  to  see 
claim  of  the  plaintiff  in  this  action  can  be 

mated  by  counsel-  on  the  trial  that  the  action, 
fht  in  the  name  of  Begbie,  was  in  realty  bronght 
alf  of,  the  Berlin  company.  Of  this,  however, 
itever  was  adduced,  Begbie,  the  plaintiff,  not 
called ;  but  the  fact  appears  probable,  as  it 
the  course  of  the  trial,  that  Mr.  Hartmont,  who 
largely  in  the  Berlin  companjj',  had  lately  r«- 
ares  to  that  company,  on  certain  terms,  one  ot 
lat,  on  this  action  being  brought  and  prose- 
iccess,  Hartmont  should  receive  one  half  of  the 
'ered.  Be  this,  however,  as  it  may,  we  have  no  ■ 
vledge  that  the  action  is  brought  on  behalf  of 
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the  Berlin  company,  and  it  is  therefore  unnecessary  to  con- 
sider how  far  tfie  right  of  that  company  to  recover  back  this 
money  may  be  affected  by  the  fact,  as  found  by  the  jury, 
that  their  directors  knew,  when  the  money  was  paid,  that 
the  defendants  had  no  patent  for  Prussia,  and  consequently 
were  incapable  of  granting  the  exclusive  right  of  using  their 
process  in  the  city  of  Berlin.    Nor  is  it  at  all  necessary  that, 
sitting  as  a  court  of  law,  we  should  consider  what  might  be  the 
position  of  the  Berlin  company  as  plaintiffs  in  a  court  of 
equity,  where  all  parties  concerned  might  be  before  the  court. 
We  can  deal  only  with  Begbie,  the  plaintiff  on  the  record, 
and  with  the  merits  of  his  individual  claim  to  have  this 
money  refunded  by  the  defendants.     Now,  though  it  is 
true  that  the  plaintiff  has  failed  to  acquire  the  exclusive 
right  to  the  use  of  the  defendants'  process,  which  by  the 
terms  of  his  agreement  with  them  was  to  be  granted  to  him 
as  the  consideration  for  the  £16,000,  still,  to  any  claim  for 
the  restoration  of  the  money,  by  reason  of  failure  of  con- 
sideration, the  obvious  *answer  presents  itself,  that  [499 
the  plaintiff,  when  entering  into  the  agreement  with  the  de- 
fendants and  paying  the  money  under  it,  was  aware  that 
there  was  no  patent  for  Prussia,  and  that  consequently  no 
exclusive  right  to  use  the  process  there  could  be  granted. 
All  that  the  plaintiff — or  rather  Hartmont,  whose  instru- 
ment the  plaintiff  was — desired  was  an  ostensible  grant  of 
the  exclusive  right,  in  order  to  make  it  the  means  of  form- 
ing and  floating  the  Berlin  company.     This  grant,  which 
was  all  that  Begbie  and  Hartmont  desired  to  obtain,  and 
that  for  which  tney  were  willing  to  part  with  their  money, 
they  in  fact  got ;   and  having  got  it  they  cannot,  as  it  ap- 
pears to  us,  claim  to  have  the  money  returned  on  the  ground 
of  the  consideration  having  failed. 

Another  ground  of  defence  insisted  on  is  that,  the  money 
having  been  paid  for  the  purpose  of  defrauding  the  intended 
shareholders  by  holding  out  to  them  the  assurance  of  an 
exclusive  right  to  use  the  process  in  question,  as  an  induce- 
ment to  contribute  their  money,  when  it  was  known  to  the 
parties  engaged  in  getting  up  the  new  company,  that  no  ex- 
clusive right  existed  or  could  be  obtained,  the  plaintiff  can- 
not maintain  an  action  to  recover  back  the  money,  on  the 
well-established  principle  that  money  paid  in  furtherance  of 
a  fraud  or  other  unlawful  purpose  cannot  be  recovered  back. 
That  a  fraud  was  practised  on  the  intended  shareholders 
by  the  assurance  held  out  in  the  prospectus  seems  clear. 
That  the  promoters  believed  that,  if  a  company  could  be 
formed,  and  capital  by  that  means  raised,  the  defendants' 
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Et^d^  on  appeal,  reyersing  the  judgment  of  the  Queen's  Bench,  by  Cleasby,  Pollock 
and  Amphlett^  BB.,  and  Grove  and  Denman,  JJ.,  that  the  promise  in  the  letter  was 
Eufficlent;  Lord  Coleridge,  C.J.,  being  of  the  contrary  opinion. 

Appeal  from  the  decision  of  the  Court  of  Queen' s  Bench 
in  faTor  of  the  defendant  making  absolute  a  rule  for  a  new 
trial. 

The  following  are  the  facts  as  stated  in  the  case  on  appeal. 

This  action  was  brought  against  the  defendant  as  one  of 
three  makers  of  a  joint  and  several  promissory  note,  dated 
the  Ist  of  October,  1858,  in  favor  of  the  plaintiflfs,  bankers 
at  Crovdon  (*). 

^Defendant  pleaded,  inter  alia^  the  Statute  of  Lim-  [501 
itatioQs. 

At  tlje  trial  before  Martin,  B. ,  at  the  Summer  or  Spring 
Assizes  at  Croydon,  1873,  the  note  was  proved,  and  a  letter 
dated  the  29th  of  Ma^,  1867,  from  the  defendant  to  one  of 
the  plaintiffs  was  put  m. 

"Crovdon,  May  29,  1867. 

"My  dear  sir, — The  old  account  between  us  which  has 
been  standing  over  so  long  has  not  escaped  our  memory,  and 
as  soon  as  we  can  get  our  affairs  arranged  we  will  see  vou 
are  paid ;  i)erhaps,  in  the  meantime,  vou  will  let  your  clerk 
send  me  an  account  of  how  it  stands.'' 

The  letter  was  admitted  by  the  defendant's  counsel,  and 
no  evidence  was  offered  on  behalf  of  the  defendant ;  but  it 
was  contended  that  the  letter  did  not  take  the  case  out  of 
the  Statute  of  Limitations. 

The  learned  judge  ruled  that  the  letter  was  sufficient  for 
that  purpose,  and  directed  the  jury  to  find  a  verdict  for  the 

1)laintiffs  for  the  amount  claimed ;  and  he  refused  to  grant 
eave  to  move,  but  stayed  execution. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the 
ground  of  misdirection. 

Jane  13,  1874.  Orantham  showed  cause:  The  letter  of 
the  29th  of  May,  1867,  is  a  sufficient  acknowledgment  in 
writing  within  9  Geo.  4,  c.  14,  to  take  the  debt  out  of  the 
Statute  of  Limitations.  There  is  a  distinct  acknowledgment 
in  it  of  the  debt  from  which  a  promise  to  pay  may  be  im- 
plied. The  meaning  of  the  letter  is.  As  soon  as  our  affairs 
are  arranged,  that  is,  our  accounts  and  papers  are  in  con- 
fusion, as  soon  as  we  can  arrange  them  we  will  pay,  and  in 

0  Neither  the  date  of  the  writ,  the  of  the  29th  of  May,  1867,  was  written. 

kOQot  of  Uie  note,  nor  the  date  when  In  fact,  the  note  waa  at  six  months,  for 

B>  was  given  in  the  case ;  but  it  was  £422.    The  writ  was  issued  on  the  27th 

initt«d.on  the  argument,  that  the  claim  of  May,  1878. 
u  barred  by  the  statute  when  the  letter 
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time  let  your  clerk  send  us  an  account  of  how  it 
There  is  no  condition,  it  is  an  absolute  promise  to 
at  the  same  time  stating  that  the  affaire  of  the  de- 
nd  his  brother  are  in  confuaion  ('). 
Blackburn,  J.:   Does  it  not  mean,  As  soon  as  we 

0  pay  we  will  pay  you  ? 

a,  J. :    May  it  not  mean,  I  am  willing  to  pay,  give 

e  indulgence  ? 

lALD,  J.:    Or,  As  soon  as  we  can  get  the  money  we 

f'OUl] 

t  for  the  plaintiffs  to  explain  the  letter,  if  there  is 
te  acknowledgment  it  is  sufficient.  lu  Lee  v.  W'tl- 
B  words  were,  ' '  I  will  try  and  pay  you  a  little  at  a 
in  will  let  me.  I  am  sure  I  am  anxious  to  get  out 
debt ;  I  will  endeavor  to  send  you  a  little  next 
It  was  held  that  this  was  not  a  conditional  offer, 
[qualified  acknowledgment  of  the  debt.  In  Corn- 
?mithard  (')  the  words,  "  I  am  ashamed  the  account 
so  long"  were  held  to  be  a  sufficient  acknowledg- 
;  restricted  by  an  Intreaty  for  time  to  pay  which 
them.  In  CoUis  v.  Stack  ('),  asking  for  forbear- 
aerely  stating  matters  explanatory  of  the  sources 
eh  the  funds  are  to  arise,  were  held  not  to  be  a 
ion  of  an  acknowledgment.  Sldwell  v.  Mason  ('}, 
.  Cvlley  ('),  Edmonds  v.  Goater  (')  and  Gardner  y. 

1  {')  are  cases  wbich  show  that  if  there  is  an  nn- 
admisBion  of  the  debt  the  operation  of  the  statntu 
and  that  expressions  of  a  hope  of  ability  to  pay, 

r  expressions,  do  not  make  the  acknomedgment 

»1. 

Q.C.,  and  Morgan  Hotoard,  in  support  of  themle: 

r  of  the  29th  of  May  is  not  an  acknowledgment 

jl-eo.  4,  c.  14.     To  take  a  debt  out  of  the  Statute  of 

ns  that  must  either  be  an  acknowledgment  of  the 

which  a  promise  to  pay  is  to  be  implied  ;  or  an 
onal  promise  to  pay  the  debt ;  or  a  conditional 
nd  evidence  that  the  condition  has  been  fultilled. 
esent  case  the  highest  that  it  can  be  put  at  is,  tbat 

conditional  promise  to  pay  "as  soon  aa  we  can 
Sairs  arranged."     It  lies  on  the  plaintiffs  to  show 

admitted  on  the  aivmnent,  (')  1   H.  A  N.,  606 ;    iS  L.  J.  (Ei.), 

tatvd  in  the  case,  that  the  138. 

fen   by  the  defendaot,  his  (')  3  H.  A  N.,  SOB;   28  L.  J.  (Ei.), 

addled  bcroro  May.  18t>T),  407. 

»r  a  partnership  dek  (•)  4  H.  S  N.,  313. 

p.,  1  Ex.,  364.  (')  16  Beav.,  410;    21  L.  3.  (Ch.),  S«. 

N.  l-S;  29  L,  J,  (Ex.),  328.  (')  3  Q.  B..  E61. 
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that  the  condition  has  been  fulfilled ;  they  did  not  do  so  at 
the  *trial,  and  therefore  cannot  recover.'  In  Tanner  [503 
V.  Smart  (*)  Lord  Tenterd'en,  C.J.,  says:  "Upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a 
promise  to  pay  may  and  ought  to  be  implied ;  but  where 
the  party  guards  his  acknowledgment,  and  accompanies  it 
with  an  express  declaration  to  prevent  any  such  implication, 
why  shall  not  the  rule,  '  Expressum  facit  cessare  taciturn ' 
apply  V^  That  case  was  followed  in  Hart  v.  Prendergast  (*), 
where  the  acknowledgment  was  held  insufficient ;  it  was, 
''I  will  not  fail  to  mev^i;  Mr.  H.  (the  plaintiJBf)  on  fair  terms, 
and  have  now  a  hope  that  before,  pernaps,  a  week  from  this 
date  I  shall  have  it  in  my  power  to  pay  him,  at  all  events,  a 
portion  of  the  debt,  when  we  shall  settle  about  the  liquida- 
tion of  the  balance."     These  cases  govern  the  present. 

Blackburn,  J. :  My  view  is  this.  The  action  upon  the 
debt  is  barred,  and  after  the  debt  is  barred  a  letter  is  writ- 
ten by  the  defendant.  [The  learned  judge  read  the  letter.]  It 
is  now  settled  law,  that  if  an  acknowledgment  amounts  to 
a  promise  to  pay,  the  old  debt  is  a  sufficient  consideration 
for  the  new  promise :  it  is  equally  well  settled,  that,  if  the 
promise  is  conditional,  on  the  condition  being  fulfilled  the 
creditor  can  recover ;  further,  under  Lord  Tenterden'  s  Act 
(9  Geo.  4,  c.  14),  the  promise  to  take  a  debt  out  of  the  Stat- 
ute of  Limitations  must  be  in  writing.  In  this  case  we  have 
to  see  whether  the  debtor  has  made  an  absolute  promise. 
If  the  promise  is  absolute,  the  plaintiffs  can  recover  ;  but  if 
it  is  conditional  only,  then  the  plaintiffs  cannot  recover  un- 
til the  condition  is  fulfilled.  On  reading  the  letter,  I  can- 
not doubt  its  meaning  to  this  extent:  ''the  old  account" 
means  his  (the  defendant' s)  and  his  brother' s  account,  and 
"we  will  see  you  paid"  means  "we  will  pay  it."  I  cannot 
construe  the  letter  as  meaning  "I  admit  being  indebted  to 

fou  in  money,  and  I  hope  you  will  give  me  time  to  pay  it." 
t  seems  to  me  to  mean,  ''As  soon  as  our  affairs  are  ar- 
ranged we  will  pay."  But  it  is  very  difficult  to  say  what  is 
meant  by  "as  soon  as  we  can  get  our  affairs  arranged:" 
they  obviously  point  to  something  as  a  condition  to  be  ful- 
filled. I  think  the  words  do  not  convey  any  meaning 
plainly,  and  it  requires  some  evidence  to  explain  them. 
They  suggest  a  condition  of  some  *kind.  The  plain-  [504 
tiffs  not  having  shown  us  what  they  mean,  and  the  burden 
of  proof  being  on  them,  they  must  fail  as  things  stand.  If 
the  arrangement  of  affairs  is  shown  by  evidence  to  mean 
that  the  attorney  should  raise  money  on  mortgagg  for  the 

0  e  B.  A  C,  at  p.  609.  («)  14  M.  &  W.,  741. 
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dant,  there  was  a  sabstantial  condition  which  the 
tiffs  mnat  show  has  been  fulfilled ;  bat  if  it  means  only 
the  book-keeper  was  to  make  out  the  accoQDts,  then 
'  was  no  condition.  I  think  my  Brother  Martin  was 
X,  and  the  rule  must  be  made  absolute  for  a  new  trial, 
Ler  that  evidence  may  be  given  to  explain  the  meaning 
6  letter. 
xtOR,  J.;  My  impression  is  this.    The  letter  is  a  docn- 

written  by  the  defendant,  and  I  think  it  contains  a 
admission  of  a  debt  due.  The  expression  "as  soon  as 
an  get  our  affairs  arranged"  is  indefiuite.  I  would 
affect  to  the  letter  unless  the  defendant,  whose  instm- 

it  is,  explained  it  at  the  trial.  In  the  absence  of  evi- 
t,  I  cannot  find  any  condition  in  it ;  it  is  not  precise 
gh  to  enable  me  to  say  what  its  meaning  is,  and  it  lies 

the  defendant  to  explain  that  which  he  nimself  wrote. 
CHiBALD,  J.:  I  agree  with  my  Brother  Blackburn. 
C[aestion  is,  whether  the  letter  contains  an  absolute 
ise  to  pay  or  a  promise  clogged  with  a  condition.  The 
lage  may  well  import  a  condition,  although  we  may 
ye  able  to  ascertain  the  true  construction  of  the  letter, 
fact  of  its  being  the  defendant's  letter  does  not  cast 

him  the  harden  of  showing  what  its  meaning  is.  It 
ipon  the  plaintiffs  to  show  that,  if  a  condition  is  at- 
d  to  the  promise  to  pav  the  debt,  it  has  been  complied 
No  assistance  can  oe  obtained  from  other  cases. 
inestion  is  as  to  the  meaning  of  the  letter.     I  cannot 

it  as  asking  for  further  time.  If  the  words  mean, 
Boon  as  we  can  pay  off  certain  mortgages  or  make  some 
rtant  arrangement  to  borrow  money,"  there  is  no 
ise  to  pay  absolutely.     I  think  there  ought  to  be  a  new 

that  proper  evidence  may  be  forthcoming  to  ascertain 
ier  the  letter  contains  a  condition. 

Jiide  absolute. 
ae  14,  1875.     On  app^l. 

•mtham,  {HamiUon  with  him),  for  the  plaintiffs,  con- 
tended *that  the  promise  to  pay  was  unconditional; 
soon  as  we  can  get  our  affairs  arranged,"  if  itintro- 
i  any  qualification,  made  the  promise,  instead  of  a 
ise  to  pay  immediately  on  request,  a  promise  to  pay 
n  a  reasonable  time  which  had  elapsed  before  the  ac- 
ras  commenced.  [He  cited  SidweU  v.  Mason  ('),  Col- 
.  Siack{'),  Gardner  v.  McMahon  ('),  Lee  v.  WilmoK^).] 
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[Lord  Coleridge,  C.  J.,  referred  to  Tanner  v.  Smart Q  as 
laying  down  the  principle  applicable  to  sncli  cases.  This 
was  adopted  by  £ord  Wensleydale  in  giving  judgment  in 
the  Exchequer  Chamber  in  JSmith  v.  ThoTTiel^).  The  |)rin- 
ciple  is  admirably  put  by  Wigram,  V.C.,  in  Philips  v. 
P\ilips(^\  and  this  is  adopted  by  Williams,  J.,  in  Buck- 
master  V.  RusseU{^)\  "The  1^1  effect  of  an  acknowledg- 
ment of  a  debt  barred  by  the  Statute  of  Limitations  is  that 
of  a  promise  to  pay  the  old  debt,  and  for  this  the  old  debt 
is  a  consideration  in  law.  In  that  sense,  and  for  that  pur- 
pose, the  old  debt  may  be  said  to  be  revived.  It  is  revived 
as  a  consideration  for  the  new  promise.  But  the  new  prom- 
ise, and  not  the  old  debt,  is  the  measure  of  the  creditor's 
right.  If  a  debtor  simply  acknowledges  an  old  debt,  the  law 
implies  from  that  simple  acknowledgment  a  promise  to  pay 
it ;  for  which  promise  the  old  debt  is  a  sufficient  considera- 
tion. Bat,  if  the  debtor  promises  to  pay  the  old  debt  when 
he  is  able,  or  by  instalments,  or  in  two  years,  or  out  of  a 
particular  fund  the  creditor  can  claim  nothing  more  than  the 
promise  sives  him.^'] 

Tindm  AtJciTison^  for  the  defendant:  The  burden  of 
proof  of  a  promise  by  the  defendant  within  six  years  is  on 
the  plaintiffs ;  and  if  they  only  show  a  promise  to  pay  as 
soon  as  the  defendant' s  affairs  can  be  arranged,  the  plain- 
tiffs must  ^ve  some  evidence  that  the  affairs  have  been 
arranged.  ISio  doubt  nearly  six  years  had  elapsed  since  the 
letter,  when  the  action  was  brought,  but  no  evidence  was 
given  at  the  trial  beyond  the  letter,  and  nothing  was  left  to 
the  jory,  Martin,  B.,  ruling  that  the  letter  alone  was  suffi- 
cient. It  is  impossible  to  say  that  the  letter  contained  an 
miconditional  *promise  to  pay  on  request :  and  if  not,  [506 
then,  according  to  Tanner,  v.  Smart  {*\  tne  plaintiffs  must 
give  some  evidence  that  the  condition,  whatever  it  was,  of 
the  promise  has  been  fulfilled.  [He  cited  Fearn  v.  Lev^is  (•), 
Bdmwnds  v.  Downes  C),  RacJcham  v.  Marriott  (*),  Ednumas 
v.*  Ooater  (•),  Francis  v.  Hawkesley  ("),  Haydon  v.  Wil- 
Uavtsi^') ;  and  Comforth  v.  SmithardQ*).] 

0  6  B.  4  C,  603.  606,  609.  P)  2  C.  *  M.,  469. 
0  18  Q.  B..  at  p.  148 ;  21  L.  J.  (Q.B.),        (*)  1  H.  A  N.,  234;  26  L.  J.  (Ex.),  815. 

■tp.  »)1.  (»)  16  Beav.,  416;   21  L.  J.  (Ch.),  290. 

O  8  Hare,  at  pp.  299-800.  ('<»)  1  E.  A  E.,  1062 ;   28  L.  J.  (Q.B.), 

{*)  10  C.  B.  (N.8.),  at  pp.  749-750.  870. 

(»)  6  B.  4  C,  608.  (")  7  Bing.,  168. 

(•)  6  Bing.,  349,  862.  ('«)  6  H.  A  N.,  18 ;  29  L.  J.  (Ex.),  228. 
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ue  thereof,  on  or  before  the  20th  day  of  February  next, 
interest  at  £6  per  cent,  in  case  of  non-payment  at  these 
}.  Liebert,  "at  the  cost  of  the  intended  company,  was 
:ecute  or  procure  the  execution  of  all  such  aasignmente 
leeda,  and  do  all  such  notarial  and  judicial  acts  as  the 
ded  company  may  require  for  the  completion  of  the 
nment  of  the  benefit  of  the  said  several  agreements, 
for  the  effectual  vesting  of  the  full  benefit  thereof  re- 
ively  in  or  in  trust  for  the  company,  in  such  manner 
form  as  shall  be  necessary,  having  regard  to  the  law 
-ussla  and  of  England."  Montefiore  was  to  incur  no 
mal  liability  under  the  agreement ;  and  the  agreement 
:o  be  binding  so  soon  as  tne  company  should  he  incor- 
ted,  and  should  adopt  it ;  but  in  case  the  said  company 
Id  not  be  incorporated,  or  if  incorporated  should  not 
t  this  agreement  before  the  30th  day  of  Febraary  next, 
greement  was  to  cease  and  determine,  and  neither  party 
to  be  deemed  to  have  incurred  any  liability  by  reason 
eir  having  entered  into  the  same. 
I  the  ensuing  day,  the  20th  of  January,  articles  of  asso- 
m  were  entered  into  for  the  formation  of  a  company,  to 
.lied  the  Berlin  Phosphate  Sewage  Company,  Limited, 
he  purpose  of  applying  the  defendants  process  to  the 
ge  of  the  city  of  Berlin  ;  and  prospectuses  were  soon 
wards  issued  in  this  country,  as  well  as  at  Berlin,  in- 
g  applications  for  shares,  in  which  the  names  of  four 
emeu  resident  at  Berlin,  and  four  others  resident  in 
ion,  of  whom  three  were  directors  of  the  London  com- 
,  were  announced  as  directors.  These  prospectBSta 
lined  the  following  important  statement:  "To  turn 
I  the  whole  of  the  *sewage  of  Berlin  to  the  greatest 
t,  the  company  has  secured  the  exclusive  right,  for 
n,  of  using  the  phosphate  of  alumina  process,  belopg- 
io  the  Phosphate  Sewage  Company,  which,  according 
e  highest  scientilic  authorities,  is  the  only  efficient  pre- 
Eition  process,  and  produces  a  very  valuable  manure."' 
appeal  thus  made  to  the  public  was  successful.  The 
is  were  applied  for  and  taken  up,  for  the  most  part  by 
ish  subscribers,  and  the  company  was  duly  fonned. 
3f  the  money  paid  for  shares  the  £30,000  agreed  upon 
e  price  to  bo  given  to  Begble  for  the  exclusive  riglit  to 
:he  company's  process,  was  duly  paid,  not  indeed  to 
lie,  who,  as  we  have  seen,  was  not  the  party  really  in- 
ted,  but  to  Hartmont,  who  was.  Of  this  amount, 
MH)  was  paid  by  Hartmont  to  tlie  London  company, 
leCeudauts,  iu  sat isfac Lion  of  IJfgbie's  obligaliou;  tli« 
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other  half  went  into  his  own  pocket.  The  £15,000  paid  to 
the  company  was  carried  to  the  account  of  dividend,  which 
was  thereby  increased  to  20  per  cent,  and  distributed  as 
each  among  the  shareholders.  This  amount  of  dividend, 
together  with  the  fact  that  £30,000  had  been  paid  for  the 
use  of  defendants'  process  in  a  single  city,  had,  as  might 
naturally  have  been  expected,  the  effect  of  raising  the  value 
of  the  shares  in  the  defendants'  company  in  the  market,  the 
expectation  of  which  result  had  no  doubt  been  one  of  the 
motives  by  which  Hartmont,  who  was  the  holder  of  a  great 
many  shares  in  the  London  company,  had  been  influenced 
in  entering  into  this  transaction.  It  appeared  that  Hart- 
mont sold  at  this  time  a  thousand  shares  in  the  London 
company,  at  a  premium  of  £46  a  share. 

Thus  far  all  appeared  to  be  right ;  but  when  the  Berlin 
company,  being  now  constituted,  and  having  acquired  land 
for  the  purpose,  were  about  to  begin  working,  they  dis- 
covered that  the  London  company  had  taken  out  no  patent 
for  Prussia,  and  consequently  were  not  in  condition  to  con- 
fer any  right  to  the  exclusive  use  of  their  process  in  the 
city  01  Berlin.  Nor  could  this  all-important  deficiency  be 
made  good,  the  Prussian  government,  at  all  times  chary  in 
granting  patents,  uniformly  refusing  them  for  inventions 
aheady  patented  and  made  public  in  a  foreign,  country. 
This  being  so,  inasmuch  as  for  the  purpose  of  working  the 
defendants'  process  the  erection  of  buildings  and  machinery, 
which  involved  considerable  outlay,  was  necessary,  the  com- 
pany declined  to  incur  *thi8  expense  without  having  [497 
the  certainty  of  the  exclusive  use  of  the  process. 

The  defendants'  company  having  no  patent  for  Prussia, 
it  follows  that  they  had  no  exclusive  right  which  they  could 
grant  for  the  use  of  their  process  in  that  country,  and  the 
consideration  for  the  £15,000  paid  to  them  for  the  grant  of 
snch  exclusive  right  wholly  failed. 

The  question,  how  far  the  want  of  a  patent  for  Prussia 
was  known  to  the  different  parties  at  the  time  of  the  execu- 
tion of  the  agreement  of  January,  1869,  and  of  the  payment 
of  the  money  by  the  Berlin  company,  becomes  a  material 
element  in  the  inquiry. 

The  jury  have  found  that  the  directors  of  the  defendants' 
company  were  not  aware  that  such  patent  had  not  been  ob- 
tained. Thejr  had  directed  that  patents  should  be  taken 
out  for  the  principal  countries  of  Europe,  and  believed  that 
a  patent  had  been  acquired  for  Prussia.  But  the  jury  have 
found— as  we  think  rightly — on  questions  specifically  put 
to  them,  that  Begbie  and  Hartmont  were  aware  of  the  tact 
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any  kind  that  he  has  not  the  means  to  pay,  hnt 
DBPtily  wants  time  until  bis  affairs  can  be  arranged, 
is  said,  if  that  is  ao,  still  the  plaintiffs  oaght  to 
it  the  aCfairs  have  been  arranged  ;  granted  that  yon 
t,  that  there  is  an  implication  that  there  wonld  be 
;  funds  to  pay,  you  have  not  shown  that  the  affairs 
aged.  I  think  that  the  letter  contains  really  an 
,  that  the  affaire  will  be  arranged;  the  necessary 
on  is  the  affairs  will  be  arranged,  and  at  the  end  of 
ible  time  ;  and  as  six  years,  all  but  a  few  days,  bad 
vhen  this  action  was  brought,  I  think  it  is  a  fair 
9  for  the  court  to  draw  from  the  letter  itself  that  the 
ad  been  arranged ;  and,  if  they  had  not  been  ar- 
;Jie  burthen,  as  my  Brother  Mellor  seems  to  have 
ould  lie  upon  the  defendant  to  show  that  the  aff^rs 
been  arranged.  I  think  you  may  imply,  from  the 
the  letter  itself,  that  before  the  end  of  six  years  the 
id  been  arranged,  and,  therefore,  that  the  period  at 
e  payment  was  to  be  made  had  actually  arrived. 
There  must  be  cases  in  which,  upon  the  face  of  the 
it,  the  inference  would  be  that  the  time  had  arrived 
yu\d  relieve  the  plaintiff  from  the  necessity  of  jffov- 
Supposing  the  defendant  had  said  this :  I  am  able 
le  debt,  and  as  soon  as  I  can  find  time  to  come  to 
ice,  I  promise  you  I  will  pay.  Is  it  meant  that  at 
of  five  years  the  plaintiff  would  have  to  give  evi- 
at  the  defendant  had  had  no  time,  and  was  nnable 
to  the  office,  1  think,  on  the  contrary,  that  there 
la  fOfCie  case  would  be  that  he  bad  bad  time,  that 
;  have  come,  and  if  there  was  anything  to  couuter- 

the  burthen  would  be  upon  the  defendant  to  prove 
king  at  the  whole  of  this  letter,  I  should  assume 
)  letter  itself  the  defendant  had  really  said,  I  will 
paid  as  soon  as  our  affairs  are  wound  up  ;  and  I 
o  necessary  implication  on  the  document  is  that  he 
3  able  to  pay  when  tbey  were  wound  up,  and  that 
rs  would  be  wound  up  within  a  reasonable  time 
onable  time  havingelapsed,  then,  it  appears  to  roe 
iiple  laid  down  by  Parke,  B.,  in  Smith  v.  Tkorne(') 
ntially,  I  may  say  literally,  complied  with. 
lot  propose  to  examine  the  cases,  I  will  only  say 
;  if  you  are  to  look  at  tbe  cases,  there  are  two  whii;li 
o  me  to  be  sufficient  to  decide  the  case,  even  if  i' 
ch  less  strong  than  it  is,  in  favor  of  the  plaintiffs. 

(')  18  Q.  B„  Ht  p.  I4S;  21  L  J.  (.Q.B.),  at  p.  201. 
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I  allade  to  the  cases  of  SidweU  v.  Mason  (*)  and  GoUis  v. 
Stack  ^\  particularly  to  the  observations  of  Bramwell,  B., 
in  the  nrst  of  those  cases. 

In  giving  my  opinion  I  do  not  at  all  forget  the  difiference 
of  opinion  in  the  court  below.  There  were  two  judges  to 
one  m  the  Queen's  Bench  for  an  opposite  view.  At  the 
same  time  it  must  be  remembered  that  Martin,  B.,  by  his 
acts  expressed  the  strongest  opinion  the  other  way,  because 
he  refused  leave  to  move  on  tne  point.  The  casti  therefore 
comes  before  us  with  high  autnority,  and,  I  mav  say, 
equally  balanced  authority  on  either  side,  and  we  are  bound, 
therefore,,  to  exercise  our  own  judgment  unbiassed  b; 
thority  on  this  point ;  and  coming  to  it  unbiassed  *by 
authority,  I  am  of  opinion  that  the  facts  of  this  case  t 
out  of  the  statute. 

Pollock,  B.:  I  also  think  that  the  plaintiffs  are  entitled 
to  our  judgment.  As  the  statute  9  Geo.  4,  c.  14,  merely 
alters  the  mode  of  proof,  but  does  not  in  any  way.  affect 
what  13  the  character  or  nature  of  the  promise  which  is 
requisite  to  take  the  case  out  of  the  Statute  of  limitations, 
no  light  can  be  gained  or  thrown  upon  this  case  by  reference 
to  that  statute.  With  regard  to  tne  cases,  although  we  are 
sitting  here  in  a  court  of  error,  it  seems  to  me  that  no  great 
good  would  be  gained  by  going  through  those  cases  and 
commenting  upon  them ;  and  without  saying  I  agree  by  any 
means  with  some  that  have  been  cited  before  us,  it  is  suffi- 
cient to  say  I  do  entirely  agree, — I  think  all  of  us  do  agree, 
—in  what  was  said  in  the  case  of  Tanner  v.  Smart  {*),  which 
was  the  first  case  which  made  it  thoroughly  understood  that 
the  effect  of  the  promise,  in  order  to  take  the  case  out  of 
the  Statute  of  Limitations,  was  not  to  revive  the  old  debt, 
bat  to  create  a  new  cause  of  action.  I  also  entirely  agree 
with  what  was  said  by  Wigram,  V.C,  in  Philips  v. 
Philips  {*),  that  the  result  of  that  is,  therefore,  that  the 
new  promise,  and  not  the  old  debt,  is  the  measure  of  the 
creditor's  right.  That  being  so,  I  come  to  consider  what  is 
the  result  and  fair  effect  of  the  document  which  was  put  in 
evidence  by  the  plaintiffs  in  this  case,  in  order  to  take  the 
debt  out  of  the  Statute  of  Limitations.  I  would  first  say, 
that  this  does  not  seem  to  me  to  be  a  case  in  which,  any 
question  arises  as  to  the  onus  of  proof.  It  is  quite  true  here 
that  it  was  the  business  of  the  plaintiffs  to  put  in  some 
document  or  to  give  some  proof  to  take  their  debt  out  of  the 

0)  2  H.  A  N.,  Z06,  310 ;  26  L.  J.  (Ex.),        («)  6  B.  &  C,  60S,  606,  60Y. 
^^l.  (*)  8  Hare,  at  pp.  299-800. 

(*}  1  H.  &  N.,  605 ;  26  L,  J.  (Ex  ),  138. 
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but  when  we  come  to  examine  the  docameDt,  we 
nember  that  the  document  is  a  document  which  is 
by  the  defendant,  and  then  the  fa,ir  rales  of  con- 
1  arise,  which  were  relied  on  by  Mr.  Grantham,  that, 
efendant  intended  to  say  that  this  document  was 
with  a  condition,  it  was  hia  duty  to  show  he  had 
d  himself  clearly  so  that  it  would  be  understood  by 
■  persons,  and  by  his  creditor  in  particular,  that 
ts  such  a  condition.  Now,  the  document  itself  is 
is  :  "The  old  account  between  us,  "which  has  been 
:  for  so  long,  has  not  escaped  our  memory,  and  as 
we  can  get  our  affairs  arranged  we  will  see  you  are 
•erhaps  in  the  meantime  you  will  let  your  clerk 
I  an  account  of  how  it  stands."  With  regard  to 
ing  a  clear  admission  of  the  debt  there  is  no  doabt, 
only  question  is,  whether  the  promise  to  pay  is  a 
which  is  absolute,  or  whether  it  is  qualified  by  a 
n.  If  there  were  nothing  said  bat  simply  "we  will 
are  paid,"  or  language  far  short  of  that,  a  promise 
would  be  implied.  Then,  is  there  any  condition 
m  fairly  be  said  is  called  to  the  attention  of  a  person 
eading  that  document.  I  think  there  is  not,  and  for 
on.  It  is  not  requisite  that  there  should  be  an  abso- 
mise  to  pay  then  or  upon  a  request ;  it  is  sufficient 
a.  promise  to  pay  within  a  reasonable  time,  or  some 
■t  may  be  contemplated  by  the  person,  and  clearly 
out  by  the  language  which  is  used  by  the  person 
iving  the  promise.  In  this  case  the  words  which  are 
le  a  condition  are  these :  "  As  soon  as  we  can  get 
rs  arranged."  That,  in  common  parlance,  seems  to 
lean  no  more  than  "we  require  some  time  for  our 
ince  before  we  can  pay ;  we  do  not  intend  to  pay 
iely."  But  that  must  be  taken  to  mean  a  reason- 
e,  A  very  good  illustration  was  put  by  my  Brother 
tt,  and  one  might  repeat  a  good  many  of  the  same 
ch  as,  "As  soon  as  we  change  our  offices;"  "M 
3ur  books  can  be  looked  through  ; "  in  all  of  which 
would  be  proper  for  a  jury  to  infer  that  the  parties 
the  statement  bad  the  means  in  their  own  hands  of 
lat  they  mentioned,  and  tlierefore  a  reasonable  time 
)  said  to  have  elapsed,  if  a  period  has  passed  giving 
opportunity  of  doing  it.  Then  there  are  the  words 
ive  some  bearing  on  the  case,  and  which  affect  my 
'Perhaps  in  the  meantime  you  will  let  your  clerk 
an  account  of  how  it  stands."  "In  the  meantime," 
;  to  e.Kamine  the  document  veiy  logically  and  acca- 
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lately,  would  seem  to  me  rather  to  point  to  a  time  that  is 
sure  to  occur,  otherwise  there  would  be  no  absolute  mean- 
ing in  that  phrase  at  all.  On  the  whole,  it  seems  to  me  that 
this  document  fairly  and  reasonably  points  to  a  promise, 
made  by  the  defendant  to  pay  after  they  have  had  the 
opportunity  of  going  *throuA  their  accounts  and  ar-  [512 
ranging  their  affairs,  and  so  forth.  It  was  a  matter  in  their 
own  hands.  A  reasonable  time  having  elapsed  the  promise 
is  sufficient  to  take  the  case  out  of  the  statute. 

Dei«^man,  J. :  I  am  of  the  same  opinion.  The  question 
here  is  whether  the  document  of  the  29th  of  May,  1867,  is  a 
sufficient  acknowledgment  in  writing  to  take  the  case  out  of 
the  Statute  of  Limitations.  In  order  to  take  the  case  out  of 
the  Statute  of  Limitations  the  document  in  writing  relied 
upon  must  contain  an  acknowledgment  of  a  debt,  from 
which  a  promise  to  pay  will  be  inferred,  or  it  must  contain 
either  an  unconditional  promise  to  pay,  or,  if  it  be  a  promise 
to  pay  upon  condition,  it  must  be  proved  that  the  condition 
has  been  performed.  Nobody  I  believe  in  this  case  enter- 
tains any  doubt  that  this  document  is  an  acknowledgment 
of  a  debt — an  unconditional  acknowledgment  of  a  debt — and 
the  only  question  is,  whether  the  words  "as  soon  as  we  can 

r5t  our  anairs  arranged,"  make  the  promise  to  pay — which 
believe  also  we  are  all  agreed  exists  in  the  document — a 
conditional  promise  or  not.  If  it  be  a  conditional  promise, 
then  there  is  no  evidence  that  the  condition  was  performed, 
and  therefore  it  would  be  of  no  avail.  But  the  question  is, 
whether  those  words,  "as  soon  as  we  can  get  our  affairs  ar- 
ranged," do  import  a  condition.  It  would  be  idle  for  me 
to  deny  that  I  did  entertain  doubt  during  the  argument,  and 
it  would  be  idle  to  deny  that  even  now  I  entertain  some 
doubt  as  to  how  that  question  ought  to  be  decided.  It  is  a 
sort  of  question  which  would  pernaps  be  better  for  a  jury 
to  decide  than  for  the  court ;  but  inasmuch  as  it  is  a  ques- 
tion upon  the  face  of  the  writing,  the  court  is  bound  to  de- 
cide it,  and  it  is  just  one  of  those  questions  as  to  which  one 
judge  may  entertain  one  view  and  another  another,  because 
it  is  60  very  much  in  the  nature  of  a  question  of  fact  or  a 

Suestion  of  business  arising  upon  a  business  document, 
fy  judgment  is,  that  these  words  do  not  import  a  condi- 
tion; that  they  no  more  import  a  condition  than  if  they 
were  saniewhat  analogous  words,  such  as  *'as  soon  as  the 
settling  day  is  over,"  or,  as  soon  as  some  day  which  the 
parties  are  in  the  habit  of  resorting  to  for  the  purpose  of 
settling  their  affairs  or  arranging  tlieir  affairs  is  passed. 
If  that   is  so,    then   they   are  no    more  conditional   than 
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*wottld  be  the  words  "as  soon-  as  Wednesday  is 
d,"  or,  "  as  eooc  as  the  first  of  July  is  passed."  Tber 
y  allude  to  some  time  as  the  time  required  before  which 
ayment  is  not  to  take  place,  and  tQey  would  not  im- 
a  condition.     It  would  be  useless  to  imagine  other 

than  this  ;  we  are  only  dealing  with  this  case  -.  and  all 

say  is,  that  paying  the  best  attention  to  the  argument 
Id,  and  Bcanninz  the  words  as  well  as  I  can,  I  come  to 
>nclusion  that  here  the  person  who  wrote  that  docn- 
dld  not  mean  to  import  a  condition — did  not  mean  to 
ate  the  slightest  doubt  as  to  whether  his  affairs  wonld 
•anged  or  not,  li  he  had,  he  might  have  used  totally 
ent  language  from  this,  such  as,  "if  on  the  arrange- 
of  onr  affairs  I  find  myself  able  to  do  so,"  or  wortls  of 
Lind.  But  he  contemplates  as  a  certainty  that  the  ar- 
ment  of  the  affairs  would  soon  take  place,  which  wonld 
Qsistent  with  the  payment  he  promises ;  and  the  snbse- 
.  words  therefore  are  wholly  unconditional,  and  the 
aent  contains  an  unconditional  promise  to  pay. 
3VB,  J, ;  I  am  of  the  same  opinion.  There  has  been 
nbt  or  dispute  in  the  argument  bj  the  learned  counsel 
the  principle  which  is  to  be  applied  to  this  case ;  nor, 
'  as  I  am  aware,  is  there  any  difference  of  opinion  in 
ourt  as  to  the  principle  to  be  appli»d.  The  whole 
ion  is  of  the  application  of  the  principle.  There  being, 
<  unanimous  opinion  of  the  court,  an  acknowledgment 
a  debt  in  this  document,  the  sole  question  really  is, 
ler  the  words,  "as  soon  as  we  can  get  our  affairs  ar- 
d,"  import  any  condition,  or  merely  whether  they 
to  time  and  to  mere  convenience  on  behalf  of  the  per- 
Lcknowledging  the  debt  as  to  when  their  affairs  will  be 
;ed,  not  expressing  any  doubt  as  to  any  probability 
3ectation  that  the  affairs  are  not  capable  of  arrange- 

nor  indeed  any  doubt  of  the  solvency  of  the  parties, 
erely  that  a  certain  time  must  be  occupied  in  pntring 
fairs  in  order.     Now  as  far  as  I  can  gather  in  all  the 

that  have  been  cited  for  the  defendant— and  I  only 
'jO  the  cases  here,  not  as  laying  down  the  principle, 

is  undisputed,  but  as  showing  how  learned  judges 
onrts  have  applied  the  principle — as  far  as  I  can 
r,  though  the  cases  are  so  numerous  that  I  am  far 

from  saying  that  *there  may  not  be  cases  which  do 
ime  within  tne  point  to  which  I  am  about  to  refer ;  all 
ses  import  either  only  a  hope  or  expectation,  whicli 
lot  amount  t()  a  promise,  or  au  absolntt^  condition,  or 
ree  of  doubt  or  difficulty  as  to  meaud  of  payment 
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rhich  may  fairly  be  assumed  to  import  a  condition.     The 

which  comes  the  nearest  to  this  of  all  the  cases  that 

kve  been  decided,  as  far  as  mv  judgment  goes,  and  which 

ay  be  cited  in  favor  of  the  defendant,  is  the  case  of  Fearn 

\  Lewis C).    There  the  words  were  these:    "Mr.  Feam's 

[claim,  with  that  of  others,  shall  receive  that  attention  that 
an  honorable  man  I  consider  them  to  deserve,  and  it  has 
m  and  is  my  intention  to  pay  them ;  I  cannot  conclude 

I'without   saying  I  must  be- allowed  time  to  arrange  my 

laffairs," — ^words  in  themselves,  it  appears  to  me,  not  unlike 
"le  words  (though  capable  of  distinction,  and  what  to  my 

[!mind  is  a  fair  distinction)  in  the  present  case.  The  present 
caseisy  ^^as  soon  as  we  can  get  our  affairs  arranged."  In 
Fearn  v.  Lewis  (*)  the  statement  in  writing  which  was  relied 

lupon  goes  on  to  say,  "and  if  I  am  proceeded  against  any 
exertion  of  mine  will  be  rendered  abortive."  It  is  to  be  ob- 
served that,  first  of  all,  what  the  person  who  writes  the 
letter  says  is  not  as  in  the  present  letter,  "we  will  see  that 
vou  are  paid,"  but,  "it  is  my  intention  to  pay  them." 
rfow  an  intention  is  something  different  from  an  actual 
promise ;  it  is  something  in  the  man's  mind,  who  may  intend 
a  thing,  but  may  be  at  the  same  time  conscious  that  it  is 
extremely  doubtful  whether  he  will  be  able  to  perform  it. 
Then  there  comes  a  "but"  and  an  "if" — "  But  I  must  be 
allowed  time  to  arrange  my  affairs,  and  if  I  am  proceeded 
a^inst  any  exertion  of  mine  will  be  rendered  abortive." 
That  seems  to  imply,  "  It  is  my  intention  to  pay,  but  I  am 
unable  to  pay  at  present,  because  if  you  proceed  against  me 
my  exertion  will  be  rendered  abortive."  Therefore  it  im- 
ports an  assertion  of  present  inability  to  pay,  but  an  inten- 
tion (which  may  be  something  more  than  nope,  but  which 
would  not  necessarily  amount  to  a  promise)  to  pay  if  the 
affairs  are  put  right,  and  if,  in  fact,  there  is  an  ability  to 
pay.  There  is  a  doubt,  to  say  the  least,  if  not  an  absolute 
assertion  of  present  inability,  and  an  intention  of  paying  if 
time  be  given — a  conditional  *intention,  and  acondi-  [515 
tional  intention  depending  upon  the  circumstances  of  a  man 
who  admits  at  least,  to  take  it  as  fairly  as  it  can  be  taken, 
that  at  present  he  is  unable  to  pay.  New,  is  there  any  such 
"but"  or  "if"  in  the  present  case?  The  present  case  is, 
"  as  soon  as  we  can  get  our  affairs  arranged  we  will  see  you 
are  paid."  They  seem  to  me  very  strong  and  very  positive 
words ;  not  the  slightest  doubt  expressed  as  to  the  ability 
to  see  the  creditor  paid — "  we  will  see  you  are  paid."  Then 
are  these  words,  "as  soon  as  we  can  get  our  affairs  ar- 
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ed,"  to  be  read  as  if  there  were  some  donbt  abont  oni 
rs— that  there  ia  some  qaeation  whether  we  have  a  bal- 
,  or  something  of  that  sort ;  or  ia  it  not,  "  We  are  occn- 
in  arranging  our  affairs,  and  do  not  be  under  any 
ti,  because  we  will  see  j^ou  are  paid  !"  It  seeme  to  me 
the  assertion  of  the  ability  to  pay  is  very  strong,  and 
there  is  no  condition  imported  in  the  mfere  qaeetionof 
which  is  involved  in  a  certain  arrangement  of  the  part- 
hip  affairs. 

lere  are  two  other  cases  to  which  I  will  allude,  and  only 
which  were  decided  in  favor  of  the  person  relying  on 
promise  ;  and  they  seem,  or  at  least  one  of  them  seems, 
1  further  than  the  present  ease.  Of  course,  sitting  here 
le  Court  of  Appeal  we  are  not  bound  by  those  cases, 
I  only  use  them  as  showing  the  application  of  the  prin- 
!  which  has  been  held  in  previous  cases,  either  to  make 
promise  an  unconditional  one,  or  considered  by  the 
es  a  conditional  one.  One  is  the  case  of  Lee  v.  Wil- 
''),  in  which  the  word  "if"  occurs,  but  occurs  not  as  I 
it  in  the  sense  of  importing  doubt  of  ability  in  himself, 
doubt  as  to  what  the  creditor  will  let  him  do.  The 
Is  are  these,  "I  will  try  to  pay  you  a  little  at  a  time" 
t  may  be  said  to  import  some  degree  of  inability),  "if 
will  let  me.  I  am  sure  I  am  anxious  to  get  out  of  yonr 
,  I  will  endeavor  to  send  you  a  little  next  week." 
;  was  held  to  be  a  sufficient  promise,  although  there  was 
conditional  word  "if"  in  it,  but  there  the  conditional 
1  was  rather  pleading  with  the  creditor  than  an  expres- 
of  inability  on  the  part  of  the  debtor ;  at  all  events 
3  does  seem  to  be  some  degree  of  doubt  there  expressed 
I  the  ability  to  pay,  because  there  is  the  prayer  for  time, 
only  a  promise  of  an  instalment.  But  in  Comfortk  v. 
]  rniithard  (')  *the  words  seem  to  me  to  go  further  than 
case  in  favor  of  their  being  conditional.  The  words  are 
j:  *'In  reply  to  your  statement  of  account  received,  I 
sorry  the  account  has  stood  so  long.  I  must  b^  to 
)ass  on  your  kindness  a  short  time  longer,  till  a  turn  in 
i  takes  place,  as  for  some  time  things  have  been  very 
'  Now  in  that  case,  as  in  Lm  v,  Wilmxjt  {'),  the  ex- 
3ion  in  the  letter  was  held  by  the  judges  to  be  sufficient 
ike  the  case  out  of  the  statute ;  and  this  last  case  seems 
le  to  be  a  little  stronger  iu  favor  of  the  defendant  than 
iresent,  because  it  does  seem  not  unreasonable  to  import 
)  doubt  of  ability  to  pay,     "I  must  beg  to  trespass  on 

O  Law  Rep.,  1  Et,  S64. 


Vol  X.]  TRINITY  TERM,  XXXVIII  VICT.  319 

Chasemore  v.  Turner.  1875 

your  kindness  a  short  time  longer  till  a  turn  in  trade  takes 
place,  as  for  some  time  things  have  been  very  flat,"  rather 
importing,  "Things  are  too  flat  for  me  now  to  be  able  to  pay 
you,  but  we  must  wait  until  a  turn  takes  place  in  the 
market."  I  do  not  think  ife  necessary  to  go  into  the  cases 
any  further,  because  they  seem  to  me  to  show  that  the  con- 
dition must  really  import  either  an  inability  to  pay,  or  a 
doubt  of  ability  to. pay,  or  import  something  in  the  sense  of 
a  hope,  or  an  intention,  and  not  an  absolute  promise  coupled 
with  an  apparent  ability,  both  which  seem  to  me  to  exist  in 
the  present  case.  Here  it  is,  ' '  as  soon  as  we  can  get  our  affairs 
arranged  we  will  see  you  are  paid,  and  in  the  meantime" 
(that  IS,  whilst  our  affairs  are  being  arranged)  **  perhaps  you 
will  let  your  clerk  send  us  the  account."  I  am  far  from 
flaying  tne  case  is  perfectly  clear ;  it  would  not  be  at  all 
proper  to  say  so ;  but,  speaking  my  own  opinion,  I  am  far 
from  saying  1  have  arrived  at  the  judgment  I  have  expressed 
with  anything  like  perfect  certainty  m  my  own  mind  that  I 
am  right ;  but  the  best  opinion  I  can  f(jrm  on  the  subject  is, 
that  these  words,  "as  soon  as  we  can  get  our  affairs  ar- 
ranged," do  not  amount  to  a  condition ;  they  do  not  amount 
to  saying,  "If  we  can  get  our  affairs  arranged,  we  will  pay 
you ;"  tney  do  not  amount  to  an  admission  that  the  dis- 
arrangement of  the  affairs  involves  doubt  as  to  whether  the 
settlement  will  enable  them  to  pay  or  not,  but  merely  that 
it  is  something  which  will  occupy  time  to  g^t  arranged :  and 
then  comes  the  most  clear  and  unequiv9cal  promise  that 
words  can  make — not  "hope  to  pay  you,"  not  "if  we  can 
arrange  we  will  pay  you,^'  but  "we  will  see  you  are 
*paid."  It  seems  to  me  that  on  the  whole  there  is  a  [517 
sufficiently  unequivocal  and  unconditional  promise,  and  this 
letter  does  revive  the  debt  so  as  to  take  it  out  of  the  Statute 
of  Limitations. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  I  think  I  should 
have  said  no  more  than  that  I  concur  in  the  conclusion  and 
in  the  reasons  already  given,  but  as  the  learned  Chief 
Justice  who  presides  to-day  is  of  a  different  opinion,  I  think 
I  ought  to  state  very  briefly  indeed  my  reasons  for  coming 
to  the  same  conclusion  as  the  judges  who  have  already 
given  judgment.  Undoubtedly  in  this  case  there  is  an  un- 
conditional acknowledgment  of  the  debt;  what  we  are  to 
consider  is,  whether  there  is  coupled  with  that  unconditional 
acknowledgment  of  the  debt  a  conditional  or  limited  promise, 
so  as  to  negative  the  implication  of  an  unconditional  promise 
to  pay  wluch  would  in  general  arise  from  an  unconditional 
acfaiowledgraent  of  the  debt.     The  question  is  not  exactly, 
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or  perhaps  at  all,  the  same  as  has  been  discussed  in  most  of 
the  cases.  We  have  not  here  to  consider  what  is  the  effect  of 
an  acknowledgment,  so  much  as  what  is  the  meaning  of  this 
letter.  If  we  can  ascertain  what  the  meaning  of  it  is,  then 
we  can  refer  to  the  cases  as  guides ;  but  here  we  have  to 
deal  with  the  preliminary  question,  what  does  this, — taking 
not  only  the  language  contained  in  the  letter  itself,  but 
having  reference  to  any  other  circumstances  there  might 
be, — what  does  this  meani  It  is  a  question  not  of  the 
effect,  but  of  the  construction,  what  is  the  meaning  of  this 
letter. 

Now  the  facts  are  that  two  or  three  persons,  the  defen- 
dant being  one  of  them,  had  made  a  joint  promissory  note 
as  early  as  1868.  *  The  facts  are  undoubtedly  barely  stated; 
but  in  1867  we  come  to  this,  that  one  of  these  three  seems  to 
have  been  applied  to,  I  do  not  know  exactly  under  what 
circumstances,  and  to  that  application  the  answer  which  he 
gave  was  this — (it  may  be  mentioned  that  the  plaintiffs  are 
bankers): — "The  old  account  between  us  which  has  been 
standing  so  long  has  not  escaped  our  memory,  and  as  soon 
as  we  can  get  our  affairs  arranged  "  (that  is  something  which 
they  are  to  do),  *' we  will  see  you  are  i)aid."  I  can  only 
read,  this  as  referriuff  to  something  which  is  sure  to  take 
place,  not  only  ought  to  take  place  but  is  sure  to  take 
place.  It  is  not  a  condition  which  means  something  which 
518]  may  or  njay  not  happen,  but  *a  limitation  of  time 
which  we  may  assume  will  oe  at  an  end  before  long.  "As 
soon  as  it  can  be  done,"  that  is  the  meaning  of  it,  which  is 
not  liable  to  be  interrupted  in  any  way,  but  which  is  a 
matter  of  course,  and  which  may  oe  done  in  a  very  short 
time,  or  a  little  longer  time,  still  it  is  an  act  which  is  sure  to 
take  place,  ''As  soon  as  this  matter  is  arranged ;  as  soon  as 
our  affairs  show  what  the  position  of  things  is,  then  we  will 
see  you  are  paid."  I  think  what  follows,  as  my  Brother 
Pollock  has  mentioned,  may  be  fairly  taken  into  account  in 
dealing  with  this,  because  he  says,  '*And  perhaps  in  the 
meantime  you  will  let  your  clerk  send  me  an  account  of  how 
it  stands."  What  does  that  mean  ? '  If  it  had  gone  on  and 
said,  ''and  you  shall  then  have  a  check  for  the  amount" 
(it  is  not  going  very  far  to  read  it  as  having  that  meaning, 
as  he  has  said,  "we  will  see  you  are  paid").  "Let  your 
clerk  send  it  in  in  the  meantime,  so  that  I  may  be  prepared 
and  have  the  amount  known,"  then  I  cannot  help  thinking 
we  should  have  seen  our  way  to  the  conclusion  that  all  that 
was  intended  here  was  to  say,  "It  cannot  be  done  imme- 
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diately,  but  let  this  be  gone  through,  and  then  we  will  send 
you  a  check."     That  is  the  way  in  which  I  read  it. 

I  do  not  intend  to  refer  to  anjr  of  the  cases  which  have 
teen  referred  to  already.  There  is  one  which  has  not  been 
referred  to,  which,  although  it  is  a  case  of  a  limitation  of  time 
of  that  sort,  yet  it  certainly  has  some  idea  of  the  thing  not 
being  done  instantly.  It  is  the  case  of  GoVsdge  v.  Horn{^): 
*'I  have  received  yours  respecting  Mr.  Colledge's  demand  ; 
it  is  not  a  just  one ;  I  am  ready  to  settle  the  account  when- 
ever Mr.  C.  thinks  proper  to  meet  me."  That  is  with  regard 
to  the  amount  as  in  tnis  case.  ' '  I  am  not  in  his  debt  £90, 
nor  anything  like  that  sum ;  shall  be  happy  to  settle  the 
difference  by  his  meeting  me."  Held  that  the  judge  was 
justified  in  airecting  the  jury  that  after  this  letter  the  Statute 
of  Limitations  was  out  of  the  question.  I  think,  therefore, 
without  expressing  an  opinion  more  confidently  than  my 
learned  Brothers  have  done,  that  the  fair  reading  of  this 
letter  is  that  it  does  not  impose  a  condition,  that  it  points 
to  a  time  which  is  sure  to  elapse,  and  that  the  promise  is  as 
unconditional  in  that  way  as  possible. 

*LoRD  Coleridge,  C.J.:  I  am  of  opinion  that  the  [519 
judgment  ought  to  be  affirmed.  This  case  is  an  instance  of 
the  truth  of  what  Alderson,  B.,  said  in  Hart  v.  Prender- 
gast  (*),  that  different  minds  come  to  different  conclusions 
of  fact  on  the  same  document ;  for  there  was  a  difference  of 
opinion  in  the  court  below,  and  there  is  a  difference  of  opin- 
ion here.  Although  with  all  sincerity  I  feel  it  is  most  likely 
I  have  come  to  the  wrong  conclusion,  nevertheless,  having 
come  to  it,  and  having  come  to  it  clearly,  it  is  my  duty  to 
Btate  it,  and  to  state  now  I  have  arrived  at  it.  This  is  an 
action  brought  on  a  promissorjr  note  dated  as  far  back  as 
1868 ;  the  document  which  is  in  discussion  is  dated  as  far 
back  as  1867,  and  the  action  was  brought  in  1873.  The 
(question  throughout  has  been  simply  upon  the  interpreta- 
tion of  a  few  words  in  this  document,  because  upon  the 
principles  that  are  to  be  applied  to  the  construction  of  this 
document,  I  apprehend  tnere  ought  tg  be,  and  I  believe 
there  is,  no  difference  of  opinion  at  all ;  indeed  it  has  been 
settled  not  merely  by  the  case  of  Tanner  v.  Smart  {*\  and  by 
other  cases  to  which  we  should  be  bound  to  pay  great  defer- 
t?nce,  but  which  are  not  binding  authorities ;  but  it  has  also 
been  settled  bv  a  court  which  does  bind  us,  by  the  Court 
of  Exchequer  Chamber  in  the  case  of  8mit?i  v.  Thorne  (*). 

What,  then,  are  those  principles  ?  because  it  is  extremely 
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rtant,  in  my  view,  to  aecertam  exai^tly  what  it  is  we 
to  decide  ;  and  having  ascertained  what  it  is  we  have 
•cide  clearly  and  definitely,  it  appears  to  me  that  the 
lusion  inevitably  follows.  The  ease,  as  I  appreliend, 
Ls  thu3.  I  use  tile  form  of  the  pleadings  for  the  pur- 
of  testing,  and  I  know  no  better  way  of  testing  what  a 
>n  who  relies  upon  a  document  has  to  prove,  and  how 
■pon  him  lies  tue  onus  of  proof.      The  declaration  is 

a  promissory  note,  and  in  answer  the  Statute  of  Limi- 
us  IB  pleaded.  The  Statute  of  Limitatious  is  nndoabt- 
prima  facie  an  answer,  because  the  promissory  note  is 
ttedly  much  more  than  six  years  old,  and  but  for  some- 
;  to  get  rid  of  the  statute,  the  statute  would  be  a  com- 

anawer.  How,  then,  is  the  statute  to  be  got  rid  oft 
roducing  on  the  part  of  the  plaintiffs,  some  document 
h  satisfies  the  words  of  the  later  statute,  and  upoa 

I  *which  itself,  in  the  terms  used  by  the  courts,  a  fresh 
lise  to  pay  can  be  founded  and  an  action  can  be  main- 
d.  It  has  been  held,  and  held,  I  think,  with  perfect 
racy,  that  it  is  only  secundum  quid  that  it  can  be  s^d 
the  old  debt  is  revived ;  it  is  only  revived  to  the  extent 
rming  a  consideration  for  the  new  promis^,  on  which 
action,  after  all,  is  to  be  maintained.  Now  what  ia  it 
ilaintiffs  have  to  prove  ?  The  onus  is  on  the  plaintiffs, 
,hey  have  to  show  that  an  answer  on  the  face  of  the  plea 
lutely  good  is  not  good,  and  they  have  to  affirm  some- 
;  or  Qttier  to  take  the  case  out  of  the  operation  of  an 
rently  conclusive  answer.  I  lind  that  wnat  they  have 
ove  is  stated  in  a  good  many  cases,  but  substantially  it 
:8  to  exactly  the  same  thing.  In  Tanner  v.  Smart  {') 
statement  ia  "that  under  the  ordinary  issue  on  ttw 
ite  of  Limitations  an  acknowledgment  is  only  evidence 
promise  to  pay;  and  unless  it  is  confirmable  to  and 
tains  the  promises  in  the  declaration,  though  it  may 
'  to  demonstration  that  the  debt  has  never  been  paid  ana 

II  subsisting,  it  has  no  efifect.  .  .  .  The  promises  in  the 
-ration  which  are  to  be  supported  are  absolute  and  un- 
itional  promises  to  pay  when  thereunto  afterwards  re- 
ted."  That  was  a  case  in  the  Queen's  Bench,  but  it  is 
ted  as  authority  by  the  Court  of  Exchequer  Chamber, 
h  binds  us,  iu  the  case  of  Smith  v.  Thorne  (').  Lord 
sleydale,  in  stating  the  law  iu  Smith  v.    Thorne  ('), 

"There  has  been'  no  question,   since    Tanner  J. 
~t  ('),    that  an  acknowledgment  of  a  debt  must,  in 
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order  to  take  it  out  of  the  operation  of  the  Statute  of  Limi- 
tations, be  sufficient  to  support  the  promise  laid  in  the  dec- 
laration, namely,  to  pay  on  request.  By  statute  9  Geo.  4, 
c.  14,  that  acknowledgment  must  now  be  in  writing ;  but  it 
must  still  support  a  promise  to  pay  on  request,  either  by 
sliowing  on  the  face  of  it  an  unconditional  promise  to  pay, 
or  by  the  collateral  fact  of  the  performance  of  the  condition, 
or  the  occurrence  of  the  event  by  which  the  promise  is 
qualified."  Then  Sir  Hugh  Hill,  a  great  and  distinguished 
judge,  in  the  case  of  Everett  v.  Robertson  (*),  expresses  him- 
self thus:  "It  has  always  *been  held  since  Tanner  [521 
V.  Smart  ('),  that  there  must  be  either  an  unconditional  ac- 
knowledgment from  which  a  promise  can  be  inferred,  or  a 
promise.  But  if  the  promise  be  conditional  and  the  condi- 
tion be  unperformed,  that  is  not  an  absolute,  promise  until 
the  condition  be  performed.  In  Smith  v.  Thorne  ('),  Parke, 
B.,  said:  *The  acknowledgment  must  be  consistent  with  an 
intention  to  pay,  either  on  request,  or  else  (which  practically 
comes  to  the  same  thing)  at  the  end  of  a  particular  period 
which  has  elapsed,  or  on  some  condition  which  has  been 
fulfilled.' "  And  I  find  in  Bart  v.  Prendergast  Q  the  same 
learned  judge,  Baron  Parke,  lays  it  down  again  that  the 
evidence  must  prove  a  promise  to  pay  on  request.  Then  he 
draws  the  distinction  which  (if  I  may  venture  to  say  so)  I 
will  not  say  has  been  forgotten,  but  which  has  been  perhaps 
a  Uttle  obscured  in  this  case.  He  points  out  that  there  are 
two  alternatives  necessary  to  this  proof.  First,  an  uncondi- 
tional acknowledgment  of  the  debt,  and  that  alone  will  do, 
because  if  there  is  an  unconditional  acknowledgment  of  an 
existing  debt  you  would  infer  an  intention  to  pay  that  debt 
on  request.  But  if  the  debtor  annexes  any  qualification  or 
condition,  that  is  not  sufficient  without  proof  of  the  perform- 
ance of  it.  Therefore,  in  one  of  the  strongest  cases  cited  by 
one  of  my  learned  Brothers,  it  was  held  that  a  letter,*  in  which 
there  was  absolutely  no  promise  to  pay  either  present  or 
future,  was  enough  to  take  the  case  out  of  the  statute,  be- 
cause the  letter  was  an  absolute  and  unconditional  ac- 
knowledgment of  the  debt  as  existing,  and  the  law  annexed 
to  that  unconditional  acknowledgment  of  the  debt  a  pres- 
ent promise  to  pay  on  request.  There  are  many  cases  in 
whicn  there  has  been  no  promise  of  any  kind,  no  express 
promise  in  term^,  and  yet  the  acknowledgment  has  oeen 
lield  sufficient  to  bar  the  operation  of  the  Statute  of  Limita- 

(')  1  E,  4  E.,  at  p.  19 ;  28  L.  J.  (Q.B),        (»)  18  Q.  B.,  at  p.  189. 
■t  p.  24.  {*)  14  M.  <lc  W.,  at  p.  748. 

(*)  6  B.  4  C,  608. 
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ts  for  the  reasons  already  given.  Then  the  nnconditional 
nowledgment  of  the  existence  of  the  debt  being  arrived 
and  that  being  sufficient  if  it  is  not  qualified,  there  arises 
second  question, — upon  which  so  much  conflict  of  opin- 
has  taken  place  upon  particular  phrases  in  this  and  other 
rts, — when  annexed  to  an  unconditional  acknowledg- 
it  of  a  debt  there  is  a  promise,  whether  that  promise  to 
i]  P*y  is  unconditional  or  not ;  and  that  is  *a  qnestion 
ch  must  be  kept  wholly  distinct.  It  is  not  only  distinct 
dea,  but  it  is  constantly  distinguished  from  the  former 
,  because  a  man  may  often  and  often  acknowledge  a 
t,  but  be  perfectly  aware  of  the  defence  which  the  statute 
a  him,  and  although  he  acknowledge  the  debt  in  the 
it  unmistakable  manner,  may  yet  go  on  to  say,  "I  do 

mean  to  pay  it."  Therefore  the  two  matters  must 
ays,  where  there  is  anything  besides  the  mere  acknowl- 
ment  of  the  debt,  be  carefully  kept  distinct. 
fow  the  question  upon  whica  my  opinion  differs,  I  am 
ry  to  say,  from  that  of  my  learned  Brothers,  is  that 
3nd  question.  I  do  not  doubt  that  if  these  words  to 
ich  I  shall  in  a  moment  call  attention  had  not  existed  in 
letter,  this  would  have  been  an  abundantly  sufficient  ac- 
)wledgment  of  an  existing  debt,  within  the  cases,  to  take 

case  out  of  the  Statute  of  Limitations,  But  where 
pled  with  the  acknowledgment  there  is  a  promise  to  pay 
some  kind  or  another,  then,  as  Wigram,  V.C,  pointtn 

in  the  case  of  Philips  v.  Philips  ('),  the  creditor  mast 
e  the  whole  promise  together,  and  inasmuch  as  the  action 
ounded  on  the  new  promise,  which  only  revives  the  old 
t  for  the  purpose  of  a  subsisting  consideration  for  tbe 
T  promise,  the  creditor  can  get  nothing  more  than  the 
•tor  gives  him,  and  if  the  debtor  gives  uim  only  a  con- 
ooal  promise,  he  cannot  bring  an  action  on  the  n^v 
mise  iLB  if  it  were  unconditional.  To  confound  the  ac- 
)wledgment  of  the  debt  with  a  conditional  promise  to 
'  is  to  confound  two  things  which  are  inherently  distinct. 
it  is,  as  I  apprehend,  perfectly  clear.  It  is  admirably 
,  by  Wigram,  V.C,  and  I  do  not  presume  to  say  that 
>n  ray  own  authority,  but  upou  the  authority  of  WU- 
as,  J.,  in  Bitckmas^er  v.  Russell  ('),  where  he  adopted    , 

J)assage  which  I  read  during  the  argument  from  Philipt    ' 
.  hilips  ('),  as  giving  the  true  ratio  decidendi.     I  appre- 
d,  therefore,  what  we  have  to  ascertain  is,  whether  the 
ument  contains,   first,   an  undoubted    unqualified  ac- 
jwledgment  of  the  debt;  next,  whether,  in  the  words  of 

S  Uure,  ftt  [ip,  299-100.  {')  10  C.  B.  (S.S.).  at  pp.  149-7M. 
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the  above  cases,  there  is  any  qualification  or  condition  an- 
nexed to  it,  because  it  is  not  a  sufficient  acknowledgment,  if 
there  be  such  a  condition,  without  there  be  added  to  it 

{)roof  of  the  *performance  of  that  condition  or  of  the  [523 
apsing  of  the  mentioned  time.  The  words  in  the  present 
case  are,  "The  old  account  between  us,  which  has  been 
standing  for  so  long,  has  not  escaped  our  memory"  (and  I 
leave  out  purposely  the  words  upon  which  discussion  arises 
for  the  present)  "and  we  will  see  you  are  paid."  I  do  not 
hesitate  for  a  moment  to  say  that  that  is  to  my  mind  a  per- 
fectly clear  admission  of  an  existing  debt.  Therefore,  if 
that  was  all  that  the  letter  contained,  I  should  be  of  a  dif- 
ferent, opinion  to  that  at  which  I  have  arrived.  But  the 
words  are,  "and  as  soon  as  we  lean  get  our  affairs  arranged 
we  will  see  you  are  paid.  Perhaps,  in  the  meantime,  you 
will  let  your  clerk  send  me  an  account  of  how  it  stands." 
*' As  soon  as  we  can  get  our  affairs  arranged,  we  will  see 
jrouare  paid."  Now  suppose  it  to  have  been — which  is  not 
inserting  any  word,  and  which  is  reallv  a  mode  of  stating 
the  case,  perhaps  a  little  more  favorably  for  my  own  view, 
but  still  perfectly  fairly — suppose  the  two  clauses  of  that 
sentence  had  been  transposed,  and  it  had  been,  "and  we  will 
eee  you  are  paid  as  soon  as  we  can  get  our  affairs  arranged." 
It  cannot  be  said  that  that  alters  the  sense  in  the  sli^test 
d^ree.  The  words  remain  the  same;  their  collocation  is 
only  altered  for  the  purpose  of  more  clearly  expressing  to 
the  minds  of  others  what  is  in  my  own  mind.  "And  we 
will  see  you  are  j)aid  as  soon  as  we  can  get  our  affairs 
arranged.''  Now  it  is  for  the  plaintiffs,  in  my  judgment,  to 
fihow  that  this  is  an  unconditional  promise  to  pay,  not 
merely  an  unq^ualified  admission  of  the  debt,  but  an  uncon- 
ditional promise  to  pay  on  request.  But  is  "we  vrill  see 
yon  paid  as  soon  as  we  can  get  our  affairs  arranged"  an 
unconditional  promise  to  pay  on  recjuest  ?  Suppose  the  re- 
quest had  been  made  before  the  affairs  were  arranged.  The 
answer  would  have  been,  "  We  never  promised  to  pay  you, 
our  affairs  are  not  arranged,  and  we  said  we  would  not  pay 
you  until  they  were ;  you  cannot  bring  an  action  against  us 
until  our  affairs  are  arranged,  and  they  are  not ;  you  have 
no  right  to  rely  upon  this  as  an  unconditional  promise  to 
pay  on  request,  because  we  told  you  fairly  that  your  request 
could  go  for  nothing  until  our  affairs  were  arranged."  This 
letter  IS  written  in  1867.  The  action  is  brougnt  in  1873. 
The  affairs  have  been  six  years  at  any  rate,  or  nearly  six 
years,  being  arranged.  Ayhether  that  was  a  reasonable 
time  is  not  for  me  to  say,  because  it  was  *a  question  [521 
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ibly  for  the  jmy'and  not  for  the  court.  It  is  a  promise 
1  in  1867,  nnfulfiUed  in  1873,  to  pay  "as  soon  as  oar 
'3  are  arranged,"  affairs  meaning,  in  my  jndgmeot, 
iv  affairs;  and  meaning  that  there  wore  matters  be- 

I  them  which  rendered  it  impossible  at  the  date  of  the 
ng  to  pay,  and  the  phrase  meant  to  annex  some  con- 
a  or  other.  If  I  understand  the  judgments  of  my 
ed  Brothers,  they  must  strike  out  those  words,  or  Ibey 

say  that  those  words  annex  no  condition,  that  it  is  aa 
.alined  promise :  because  the  law  h'as  said  that  the 
lise  must  be  either  to  pay  on  rec[aest,  or  it  most  he  a 
lise  to  pay  after  the  lapsing  of  a  definite  time  which 
jlapsed,  or  upon  the  performance  of  some  condition 

II  can  be  averred  and  proved.  Jfow  apply  that  prin- 
to  this  case,  what  time  ialixed!  What  definite  time 
ed  the  lapsing  of  which  could  have  been  stated,  the 
irraance  or  what  condition  precedent  which  could  be 
■ed  on  the  re(Jbrd  as  having  been  performed  1  At  all 
ts,  if  either  of  these  matters  could  have  been  averred 
ought  to  have  been  averred  in  order  to  be  proved.  I 
1  this  without  reference  to  pleadings ;  but  m  the  lan- 
e  of  the  judges  it  ought  to  nave  been  proved  that  the 
ition  which  was  annexed  to  the  promise  had  been  fnl- 

at  the  time  of  action  brought,  and  upon  which  the 
lise,  which  was  conditional,  had  become  an  absolute 
lise.  To  ray  mind,  assuming  the  law  to  be  correctly  laid 
I  in  the  cases  to  which  I  have  referred,  I  cannot  help 
ig  the  conclusion  frpm  these  words  appears  inevitable; 
it  is  not  inevitable  is  obvious,  because  a  considerable 
rity  of  cultivated  minds  have  come  to  a  directly  oppo- 
onclusion ;  still  the  parties  are  entitled  to  such  a  judg- 

as  my  faculties  enable  me  to  form,  and  that  is  the 
ment  I  have  formed ;  and,  in  my  opinion,  the  judgment 
le  Queen's  Bench  ought  to  be  affirmed:  but  aa  the 
rity  of  the  court  are  of  a  different  opinion,  the  judg- 

will  be  reversed. 

Judgment  renersed  ('). 
tomey  for  plaintiffs :  /.  B.  Wilson^  for  W.  H.  Eoa- 

Croydon. 
;orney3  for  defendant :  Marriott  &  Jordan. 

□ticB  of  appeal  was  ^tsd  to  the  Hoiue  of  Lord* ;  baMbe  ease  has  Aa<x  bfcn    . 


)ma  of  the  Btatea  a  promise  U>    the  Btatute,  is  required  to  be  in  «ril- 

^  the  Btnlute  of  limitaliona  froiu    inji :  N.  Y.  Code,  §  110. 

5,  or  to  reoBW  a  debt  barred  by         'I'liis  proviai.iii  uf  llie  Xow  YoA  sUl- 
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Bte  has  been  held  not  to  apply  to  debts  upon  in  Hemry  v.  Boot,  33  N.  Y.  Rep., 
existing  and  not  barred  at  the  time  of  529-^49  ;  McKinney  v.  Snyder,  78 
its  passage  though  the  promise  was  Penn.  St.  Rep.,  497;  Carroll  r.  For- 
Bobsequently  made  :  Wood  v.  Wood,  26  syth,  69  Ills.,  127. 
Barfo.,  356 ;  WincheU  v.  Dunning,  21  Where  a  debtor  has  virtually  admit- 
Barb.,  448,  affirmed  on  another  point,  18  ted  a  demand  barred  by  the  statute  of 
N.Y., 558 ;  Coe  v.  Mason,  41  Barb.,  613,  limitations  to  be  unpaid,  but  instead  of 
orerniling  VanAlen  v.  Feltz,  82  Barb.,  promising  to  pay  it,  or  expressing  a 
138,  4  Abb.  Ct.  App.  Dec. ,  439 ;  Lan-  willingness  to  pay  it,  declared  his  in- 
line t.  Blair,  43  N.  Y.,  48 ;  OiUespie  v.  ability  to  do  so,  that  he  hoped  to  see 
Bdekrans,  20  Barb.,  35.  his  creditors  and  to  do  something  about 

Otherwise  if  the  debt  were  barred  it ;  it  was  held  that  what  was  thus 

vlien  the  Code  took  effect :  McLaren  said  was  not  such  an  acknowledgment 

T.  Marten,  36  N.  Y.,  88.  of  a  subsisting  debt  as  to  authorize  the 

See  Grantham  v.  PovjeU,  10  Upper  implication  of  a  new  promise :  Han- 

Can-  Q.  B.,  306.  cock  v.  Bhss,  7  Wend.,  267. 

To  reyive  a  debt  barred  by  the  stat-  The  making  of  a  new  note  not  ac- 
ute of  limitations,  where  no  promise  to  cepted  by  the  payee  will  not  revive  a 
pay  is  shown,  but  one  is  sought  to  be  debt  barred  by  statute  :  Smith  v.  Bast- 
implied  from  an  acknowledgment  of  man,  3  Cush.,  355. 
the  indebtedness,  the  acknowdedgment  **  Since  receipt  of  your  letter  (in- 
shoold  contain  an  unqualified  and  di-  deed  for  some  time  previously)  I  have 
lect  admission  of  a  previous  subsisting  been  in  almost  daily  expectation  of  be- 
debt,  for  which  the  partv  is  liable,  and  ing  enabled  to  give  a  satisfactory  reply 
vilUiig  to  pay ;  and  the  recognition  to  your  application  respecting  demand 
most  be  unaccompanied  by  any  circum-  of  Messrs.  M.  against  me.  I  propose 
Btanoe  calculated  to  repel  the  presump-  being  in  Oxford  to-morrow  when  I  will 
tioQ  of  an  intent  or  promise  to  pay :  call  upon  you  in  the  matter,"  is  not 
Loomu  V.  Decker,  1  Daly,  186,  188  ;  sufficient :  MorreU  v.  Frith,  3  Mees.  & 
Mc^nney  v.  Snyder,  78  Penn.  St.  R.,  Welsh.,  402,  and  cases  cited  in  note  to 
497;  CarroU  v.  Forsyth,  69  Ills.,  127  ;  Johnson  &  Co.'s  Am.  ed.,  p.  406. 
T&unq  v.  Moore,  23  U.  C.  Q.  B. ,  161 ;  "  So  I  will  not  fail  to  meet  Mr.  H.  (the 
&KUh  V.  Thome,  18  Q.  B.,  143;  Greuse  plaintiff)  on  fair  tenns,  and  have  now 
^»Miganiere,  10  Bosw.,  122;  Caesidy  a  hope  that  before,  perhaps,  a  week 
T.  Ftrinan,  Irish  Law  Rep.,  1  Com.  from  this  date  I  shall  have  it  in  my 
I*w,  8 ;  Briffsloeke  v.  Smith,  1  Cromp.  power  to  pay  him,  at  all  events  a  por- 
A  Mees.,  483,  3  Tyrwh.,  445  ;  Backham  tion  of  the  debt,  when  we  shall  settle 
V.  Marriott,  1  Hurl.  &  Norm.,  234;  about  the  liquidation  of  the  balance :" 
Crauford  v.  Crawford,  Irish  Law  Rep.,  Hart  v.  Prendergast,  1  New  Pr.  Cas., 
2Eq.,  166;  GamheU  v.  CoUon,  6  U.  C.  308.  14  Mees.  &  Welsh,  741,  and  see 
Com.  PI.,  157 ;  Spalding  v.  Parker,  3  cases  cited  in  note  to  Johnson  &  CJo.'s 
tJ.  C.  Q.  B..  67 ;  Barnes  v.  Metcalf,  Am.  ed.,  p.  746 ;  Young  v.  Moore,  23 
17  U.  C.  Q.  B.,  388 ;  Ooate  v.  Goate,  1  U.  C.  Q.  B.,  151 ;  Greuse  v.  Defiganiere, 
Harl.  &  Norm. ,  29  and  note,  Johnson  10  Bosw..  122;  Gassidy  v.  Fvrman, 
*  Co.'s  Am.  ed.,  p.  31 ;  Berrian  v.  Irish  Law  Rep.,  1  Com.  Law,  8 ;  Brig- 
Ma^,  4  Rob.,  538,  550 ;  U.  S,  v.  Wil-  stocke  v.  Smith,  1  Cromp.  &  Mees.,  483, 
Arr,  13  Wall.,  254.                                    .  3  Tyrwh.,  445  ;  Backham  v.  Marriott, 

^  Whitney  Y.BigeloiD,4'Pick.,  110;  1   Hurl  &  Norm.,   234;    Grawford  v. 

KtthnHamm  v.  Foster,  28  How.  Prac,  Grawford,   Irish  L.    R..   2   Eq.,   166; 

273,  18  Abb.   R.,  305;  McNajnee  v.  Gambell  v.  Golton,  6  U.  C.  Com.  PL, 

Teany,  41  Barb.,  495  ;  Menry  v.  Boot,  57 ;  Barnes  v.  Metcalf,  17  U.  C.  Q.  B., 

33N.  Y.,  530 ;  Burrotos  v.  Baker,  Irish  388  ;   Berrian  v.  Mayor,  4  Rob..  538  ; 

Uw  Rep. ,  3  Eq. .  596  ;  BusseU  v .  Grys-  McGvMoch  v.  Dawes,  9  Dowl.  &  Ryl. ,  40. 

fer.  5  U.  C.  Q.  B..  484 ;  GoUis  v.  Slack,  See  Lee  v.  WUmot,  L.  R.,  1  Exch., 

IHorl.  &  Norm.,  605.  864;    Burrows   v.  Baker,   Irish   Law 

A  promise  should  not  be  implied,  if  Rep..  3  Eq.,  596 ;  Ma/rshaU  v.  Smith, 

from  all  the  conversation  the  presump-  20  U.  C.  Com.  PL,  356  ;  BusseU  v.  Grys- 

tion  of  a  promise  is  repelled  ;  Hancock  ler,  5  U.  C.  Q.  B.,  484  ;   Gollis  v.  Stack, 

T.  RUm,  7  Wend.,  267.  1  Hurt.  &  Norm.,  605  ;   G/um  v.  Hig- 

^iiLDv  cases  are  cited  and  commented 
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gin$,  1  Tliomp.  &  Cooke,  N.  Y.  Sup.  tore  not  to  plead  tbe  statute,  thej  maj 

Court,  229.  do  so  :  Bonoarth  v.  Smith,  9  Rhode  Is- 

If  the  promise  be  to  pay  out  of  a  land,  67. 

particular  fund,  it  does  not  revive  the  In  some  of  the  stutes  it  is  held  that 

debt  except  as  to  that  fund  :  Matter  of  the  personal  representative  of  a  de- 

Little,  10  Irish  Eq. ,  275.  ceas^  debtor  hsus  a  right,  bj  acknowl- 

A  master's  report  that  a  debt  is  an  edgment  or  payment,  to  revive  a  debt 

existing  incumbrance   upon   property  barred  by  statute  at  the  death  of  the 

transferred  to  a  receiver  is  not  a  suffi-  debtor.     In  others  that  the  repreaenta- 

cient  ac]s:nowledgment  to  prevent  the  tive  has  no  such  rights 

statute    from    running:    Harrison    v.  Alabama;  Pitt  v.  Wooterij  24  Ala., 

Digjian^  1  Connor  &  Lawson,  376.  474 ;  IlaU  v.  J)amagion,  9  Ala.,  503; 

Nor  is  a  covenant  by  the  vendee  to  Car\jAher%v.  Jtfartfts,  3  Ala., 590;  Ot€&^ 

the  vendor :    Harrison  v.  Dignan,  1  ing  v.  Brown,  Miner,  353. 

Connor  &  Lawson,  376.  Canada,  Upper:  WaikinM  v.  Wiuk- 

Where  the  promise  is  conditional,  Imm,  2  U.  C.  Q.  B.,  291. 

performance  of  the  condition  must  be  Connecticut:   Peek  v.   Botrfard,  7 

shown  to  authorize  a  recovery  on  such  Conn. ,  172. 

promise:    Wakeman   v.    Sherman ,   9  I>elaiviaxei  Chambers y.  Feimimore, 

N.  Y.  85,   revereing    11    Barb.,   264;  4  Harrington,  368;  Conway  v.  Spieer, 

Ca/rroU  v.  F(yrsyth,  69  Ills.,  127.  6  Harrington,  425;  Parkins  v.   Ben- 

The  promise  must  be  to  the  creditor  ningUm,  1  Harr.,  209  ;  GaiUyv.  Wash- 
orhiB  agent :  Wakem^in  v.  Sherman,  9  ington,  2  id.,  204. 
N:  Y.  tS,  reversing  11  Barb.,  254  ;  Mc-  ZSngland:  Morgan  v.  Rawiands,  L. 
Kimwy  v.  Snyder,  78  Penn.  St.  R.,  497  ;  R.,  7  Q.  B.,  493 ;  TuUoekW,  Dunn,  Bv- 
Kyle  V.  Wells,  17  Penn.  St.  R.,  286 ;  an  &  Moody,  416  ;  StoMsemidt  v.  Ldt, 
OiUingham  v.  OiUingham,  17  Penn.  1  Smale  &  Giff.,  415;  Taft  v.  Stephen- 
Si.  R.,  302  ;  Carroll  v.  Forsyth,  69  Ills.,  son,  9  Eng.  L.  and  Eq.,  80 ;  Briggs  v. 
127  ;  Sibert  v.  Wilder,  16  Kans..  176.  Wilson,  89  id.,  62. 

Or  to  a  party  in  interest:  Bean  v.  Florida:  PaUerson  v.  CM,  4  Fla., 

Hemtt,  5  vVend.,  257;    MarsfioU  v.  481. 

Smith,  20  U.  C.  Com.  PI..  356.  Gkozgia:  Griffin  v.  Justices,  ViQeor- 

See  Whitney  v.  Bigelow,  4  Pick.,  110;  gia  R.,  96. 

Kohnstamm  v.  Foster,  28  How.  Prac.,  Indiana:  iZtserv.  i9;iM2(fy,  7Ind.,442. 

273;   McKinney  v.  Snyder,  78  Penn.  Kentucky:  Payne. y,  Pusy,S  Bush, 

St.  Rep.,  499-500  ;  Minkler  v.  Mnkler,  564 ;  McDmaJd  v.  UnderhiU,  10  Bush, 

16  Verm. ,  194 ;  Bird  v.  Adams,  7  Geo. ,  584 ;  Lusk  v.  Anderson,  1  Metcalfe,  4SS ; 

55  ;  mus  V.  Ash,  24  N.  H.,  319.  Northcut  v.  WUkins,  12  B.  Monr.,  408; 

It  has  been  held  that  a  direction  to  Head  v.  Manners,  5  J.  J.  Marsh.,  262; 

pay  debts  generally  or  a  general  assign-  Berry  v.  Orady,  1  Mete,  553  ;  Saun- 

ment  for  the  benefit  of  creditors  revives  ders  v.  Saunders,  2  Lit.,  316 ;  Hurd  v. 

a  debt :  Kohnstamm  v.  Foster,  18  Abb.  Lee,  4  Monr.,  37. 

Prac.,  305,  28  How.  Prac,  273.  The  representative  may  be  compelled 

But  the  better  authorities  are  to  the  to  plead  the  statute :  Payne  v.  Pimk^, 

contrary  :  Note  to  Blatkvbay  v.  Earl  of  8  Bush,  564. 

Strafford,  MacNaghten's  Select  Cases,  Louisiana:    Walker  v.   Cruikshank, 

165.     The  principal  case,  to  the  con-  23  La.  Ann.,  252;  Warren  x.  ChUdreu, 

trary,  as  reported  in  MacNaghten's  Se-  23  La.  Ann.,  184. 

lect  Cases,  was  reversed  in  the  House  Maine :  Oakes  v.  Mitchell,  15  Maine, 

of  Lords,  6  Brown's  Pari.  Cas.,  Toml.  360;  Bunker  v.  At/ieame,  35  Maine, 

ed.,  030;  Bosevelt  v.  Mark,  6  Johns.  864. 

Chy.,  266  ;  Rogers  v.  Rogers,  3  Wend.,  Maxyland:  Miller  v.  Dorsey,  9  Md., 

503 ;   Murray  v.  Meclianics*  Bank,  4  317  ;  (fhapman  v.  Dixon,  4  Har.  &  J., 

Edw.  Chy.,  567;  Bloodgood  v.  Bruen,  527;  Quynn  v.  Carroll,  10  Md.,  197; 

4    Sandf.,   427,   reversed    on    another  Semmesy.  Magruder,\Q'h\d.,,2^. 

l)oint,  8  N.  Y.,  362  ;  Harper  v.  Fairley,  Massachusetts :  Foster  v.  Stark^,  13 

53  N.  Y.,  443.  Cush.,   324  ;    Emerson  v.  Thomson,  16 

See  MiUer  v.  Talcott,  54  N.  Y.,  114,  Mass.,  492  ;  Scott  y.  Hancock,  13  Muss- 
affirming  46  Barb.»  171.  164  ;  Manson  v.  Felton,  13  Pick.,  206 ; 

Though  a  testator  direct  his  execu-  Baxter  v.    Penniman,   8  Mass.,  133; 
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Thompstm  v.  Brovm,  16  Mass.,  172 ; 
Brown  v.  Aiideraon,  13  Mass.,  201  ; 
Daieet  ▼.  Shed,  15  id.,  6 ;  Ex  parte  Al- 
len, 15  id.,  58. 

Thoaffh  the  representative  cannot  re- 
Tive  a  debt  due  to  himself:  Matter  of 
Bkhmond,  2  Pick.,  567. 

Payment  by  an  assignee  will  not  re- 
rive  :  Siehardson  v.  Thomas^  13  Gray, 
381. 

Miaalsrippi :  ffuniinytan  v.  Bdbbett, 
46  Miss.,  528 ;  Btrrd  v.  WeUe,  40  Miss., 
711;  Qreen,  t.  TlUdU,  23  Miss.,  42; 
Uendenan  ▼.  lldey,  19  Miss.,  (11  Sm. 
k  Marsh.),  9  ;  SanderB  v.  Bcherteon,  23 
Mus.,  389;  Pinwrn  v.  WUUams,  22 
Miss.,  64 ;  Waul  v.  Kerkman,  24  Miss., 
G09. 

Before  statate  ran :  Boberts  v.  i2o- 
ger$,  28  Mias.,  152. 

New  Hampskire:  Badger  ▼.  (?t^ 
fn<»re,  88  N.  H.,  361. 

New  Jersey:  Shrew  v.  Joycey  86 
K.  J.  Law,  44 ;  Laraeon  y.  Lan^>ert, 
7  Halst,  247. 

New  York:  See  Hendereon  ▼.  i/!9- 
ity^f  j^z'r,  19  Miss.,  18 ;  Bogere  t.  Bo- 
lfer$,  8  Wend.,  502  ;  Bloodgood  v.  .9ru- 
fli,  8  N.  Y.,  362  ;  Warren  v.  Pof.  4 
Bradf.,  260;  Arnold  v.  Downing,  11 
Barb.  556;  Johrieon  ▼.  Bearddy,  15 
Johns.,  3 ;  Hainnum  v.  Huntley's  Bk^rs, 
4Cowen,493;  iform  v.  ITAt^,  6  John. 
Chy.,  360 ;  Cayuga,  etc,,  v.  Bennett,  5 
Hill,  236 ;  TTAiftoifc^  v.  FAi«to*dr,  6 
Johns.,  112  ;  Tovmsend  v.  IngersoU,  12 
Abb.  Pr.,  N.  S..  354,  43  How.  Prac., 
276 :  Rogers  v.  Sogers,  3  Wend.,  503. 

Before  statute  attached  :  Wilcox  v. 
WUeox,  26  Barb.,  316 ;  Heath  ▼.  Gre- 
neU,  61  Barb. ,  190. 

North  Carolina:  WUkings  ▼.  Mur- 
phy, ^Ekjw.,  282. 

Pennsyhrania :  C72arA;  v.  Maguires, 
35  Penn.  St.,  259 ;  Jones  v.  if<M>re,  5 
Finn.,  573  ;  2?Wte  v.  Thomas,  1  Whart., 
66 ;  Steel  v.  ^e^,  12  Penn.  St  R.,  64 ; 
lifynoldsY.  Hamilton,  7  Watte,  420. 

Before  statate  :  Forney  v.  Benedict,  5 
Penn.  St.,  225. 

Sooth  Carolina :  Clarke  v.  Jenkins, 


8  Rich.  Eq.,  818  ;  Hazleton  v.  White^ 
sides,  2  Strob. ,  353  ;  Sunster  v.  Morse, 
2  HUrs  Chy.,  87  ;  Fislier  v.  Tucker,  1 
McCord's  Chy.,  175 ;  Briggs  v.  iS'torA;, 
2  Mill.  Const.,  Ill  ;  Lindsay  v.  Jami- 
son, 4  McCord,  93  ;  Beigne  v.  Desportes, 
Dudley,  118;  Mclverv.  Ferguson,  Ri- 
ley, 159  ;  Pierce  w  Zimmennan,  Harp., 
805 ;  Wilson  v.  Wilson,  1  McMullen's 
Chj.,  329;  C^i)^  v.  Alexander,  2 
Tread w.  (Const.),  767. 

Tennessee;  FeekY.  Wheaton,  Mart. 
&  Y.,  3fe. 

Teacas :  Moore  v.  Ha/rdison,  10  Tex., 
467  ;  Mo&re  v  HiUeiyrant,  14  Tex.,  312. 

United  States :  Thompson  v.  Peter, 
12  Wheat.,  565  ;  Hend&rson  v.  i^«^^,  19 
Miss.,  19. 

Virginia:  Seigr.  Accord,  21  Gratt., 
865 ;  TaaevM  v.  lfAi^«i<fr,  13  Gratt., 
329 ;  Fishers  r.  Duncan,  1  H.  &M.,  563. 

If  a  Hen  be  barred,  a  revival  thereof, 
in  writing,  will  not  revive  it  as  against 
another  lien :  Averel  v.  McCorkel,  45 
Miss.,  221. 

An  admission  of  a  debt  made  to  a 
person  who  at  .the  same  time  signed  a 
paper  purporting  to  be  a  discharge  of 
the  debt,  is  not  a  sufficient  acknowl- 
edgment of  the  debt  to  prevent  the  op- 
eration of  the  statute  of  limitations, 
though  the  discharge  was  inoperative 
in  itself,  and  was  given  upon  a  condi- 
tion which  the  defendant  failed  to  ob- 
serve :  Ooate  v.  Ooate,  1  Hurl.  &  Norm., 
29  and  note,  p.  31,  Johnson  &  Co.'s  Am. 
edition. 

It  has  been  held  that  the  promise 
need  not  be  signed  at  the  end  thereof  : 
Bowe  V.  Thompson,  15  Abb.  Prac.,  377. 

Giving  a  note  for  interest  is  a  suffi- 
cient acknowledgment  in  writing :  New- 
man V.  Mohawk,  etc.,  13  W^end.,  267. 

If  the  promise  do  not  sufficiently 
identify  the  debt,  parol  evidence  of 
identy  is  sufficient :  McNamee  v.  Ten- 
ny,  41  Barb.,  495. 

If  a  written  promise  be  lost,  parol 
evidence  thereof  is  admissible :  Mc- 
MuUin  V.  Grannie,  10  N.  Y.  Legal 
Obs.,  57. 
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[Lk«  Reports,  10  Qoeen's  Bench,  C>S5.] 
Jalf  6,  1875. 
TQUETTE  V.   OVEBMANN  and   SCHOH. 


h  B  party  tnuisferriiig  for  ralus  the  property  in  ■  bill  of  ti- 
the transferee,  is  that  he  warrants  that  the  bill,  hariog  b«u 
ree,  shall,  on  bein^  preneat^d  at  the  time  it  becomeE  due,  be 
:aeea  tu  Buretj  fur  the  due  perforDiance  by  tJie  mxHAar  of  lh« 
aTaU«Ptskc8  upuD  himeelf  by  the  acce;itance.  The  liability  of 
ore,  id  to  be  mvseured  by  that  of  the  acceptor,  whose  euretj  he 
tions  of  the  acceptor  are  to  be  determined  by  the  lez  tod  of  per. 
at  be  the  obligatioiia  of  the  surety. 

ws«  drawn  ftnd  indorsed  'by  tha  d^reDdants  in  England  upon 
lent  in  Paris,  and  was  accepted  by  them  in  Paris.  The  bill  oa 
pable  DD  the  Gth  of  October,  1 STO ;  before  that  date  the  Emprrt^ 
isequence  of  the  war  with  Germany,  enlarged  the  time  for  Qh 
ing  of  current  bilU  of  eichonge  for  one  month;  and  the  tim« 
ged  from  time  !«  time  by  the  government  of  Fmoce  for  the  time 
lorgemente  of  time  the  defendants'  bill  did  not  beicums  payable 
iber,  ISTl.  Ou  that  day  the  bill  was  preaented  to  the  acceplon 
;   and   it  waa  duly  protested,  and  due  notice  of  dishonor,  Ac, 

ndnnta  were  liable  on  the  hill  at  the  suit  of  th^r  indorsee  for 

without  pleadings,  of  which  the  followiBg 
1,1  parts: 

i  bronght  by  the  plaintiff  as  indorsee  against 
,  tlie  drawers  and  indorsera  of  a  bill  of  ex- 
t"he  28th  of  June,  1870. 
the  time  of  the  drawing  of  the  bill  was,  and 
lish  subject  carrjing  on  business  in  Londou ; 
3  are  merchants  carrying  on  business  in  Mao- 
had  been  in  the  habit  of  employing  plaintiff 
1  London  their  drafts  on  Paris,  on  the  terras 
hould  indorse  and  sell  the  bills,  and  remit  lo 

proceeds,  less  his  commission  of  I*.  4d.  per 
erage  of  1  per  mille.     There  being  no  fixed 

fe  between  Manchester  and  Pans,  the  bills 
nglish  money  at  an  exchange  to  be  lixed  by 
rseiiient  on  the  bills,  and  the  bills  were  made 
to  defendants'  order  and  specially  *iiidor8Hl 
o  having  indorsed  and  lixed  the  rate  of  es- 
hem,  remitting  to  defendants  the  proceeds 
ssion  and  biukeragt;. 
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On  the  28th  of  June,  1870,  defendants  drew  the  following 
bill  in  three  sets : 

"Manchester,  28  June,  1870,  for  £345  15^.  2d.  sterling. 
On  5th  October,  1870,  pay  this  first  of  exchange  (second 
and  third  unpaid)  to  tne  order  of  ourselves,  the  sum  of 
£345  15^.  2d.  sterling,  at  the  exchange,  as  per  indorsement, 
for  value  received,  which  place  to  account  as  advised. 

"  Overmann  &  Schou. 
"To  Messrs.  Magalhaes  Fr^res,  Rue  Martel,  5,  Paris." 

Defendants  as  usual  indorsed  the  bill  specially  to*plaintiflf 
and  forwarded  it  to  him ;  and  he  specially  indorsed  the 
bill:  '* Pay  Messrs.  Krauetler  &  Mieville  or  order,  at  the 
exchange  of  25  francs  38|  centimes  p.  £  sterling  value  of  the 
same,  London,  5  July,  1870;"  and  sold  it  on  that  day  in 
London  to  Messrs.  Kjauetler  &  Mieville  (they  being  Eng- 
lish subjects  resident  in  England)  for  £345  15^.  2a.;  and 
remitted  to  defendants  that  sum  minus  commission  and 
brokerage. 

Messrs.  Magalhaes  were,  at  the  time  of  the  drawing  of  the 
bill,  and  up  to  the  5th  of  September,  1871,  French  subjects 
resident  in  Paris,  where  they  carried  on  business.  They 
also  carried  on  business  in  Pernambuco,  and  the  goods  for 
which  the  bill  was  drawn  were  sent  to  them  there  by  defen- 
dants; but  of  this  neither  the  plaintiff  nor  any  of  the 
indorsees  of  the  bill  had  notice  until  after  the  5th  of  Sep- 
tember, 1871. 

Krauetler  &  Mieville  indorsed  the  bill  in  London :  "Pay 
to  the  order  of  Messrs.  Pillet,  Will  &  Co.,  value  in  account, 
London,  5th  July,  1870 ;"  and  sent  it  to  the  indorsees  who 
were  French  subjects  resident  in  Paris. 

The  first  of  the  bills  was  duly  accepted  at  Paris : 

"Accept^.  Paris,  2  Juillet  1870.  Magalhaes  Freres." 

The  second  of  exchange  had  on  the  face  of  it :  "  First  for 
acceptance  with  M.  W.  Bechtel,  Rue  Richer,  10,  where  in 
case  of  need"  (this  being  defendants'  need). 

*"In  need  with  Messrs.  W.  Zellweger  &  Co.,  29,  [527 
Rue  de  Provence"  (this  being  plaintiflPs  need). 

During  the  currency  of  the  bill,  viz.,  on  the  23d  of  July, 
1870,  war  was  declared  by  France  against  Prussia,  and  about 
the  14th  of  September,  JParis  was  invested  by  the  forces  of 
Prussia  and  her  allies,  and  continued  so  invested  until  its 
capture  on  the  20th  of  January,  1871,  when  a  convention  for 
an  armistice  was  signed  at  Versailles. 

On  the  13th  of  August,  1870,  the  Emperor  Napoleon,  then 
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1  of  France,  made  a  law,  of  which  the  following  is 

1.  Les  dfilais  dana  lesquels  doivent  6tre  faita  les 
it  tous  actea  conservant  les  recoura  pour  toate  valenr 
le  souscrite  avant  la  promulgatiou  de  la  presente 
prorogea  d'un  mois.  Le  remboursement  ne  pouna 
ande  aux  endosseurs  et  aux  autres  obliges  pendant 

delai 

interets  seront  dns  depnis   l'6ch6ance   jaaqn'au 

s  10th  of  September,  1870,  the  Goyernment  of  the 

Defence,  the  then  sovereign  power  of  France,  made 
d  decree,  of  which  the  followmg  is  material : 
36,    D^ret  qni  proroge  les  delais  accordes  par  la 
t  Aofit  1870,  relative  aux  effeta  de  commerce. 
1".    La  prorogation  de  delaia  accord6e  par  la  loi  do 

dernier  relative  aux  effeta  de  commerce  est  aiig- 
L«  trente  jours  a  compter  da  14  Septembre  conrant 
.tea  lea  autres  dispositions  de  la  loi  dii  13  Aont  sent 
lea." 

i  14th  of  October,  1870,  and  in  each  ensuing  month 
the  13th  of  February,  1871,  similar  decrees,  mtUaiis 
s,  were  passed,  by  which  the  delay  was  extended 
th  of  March,  1871. 

)  19th  of  February,  1871,  war  between  France  and 
praa  ended. 

3  10th  March,  1871,  the  National  Assembly,  the 
ereign  power  of  France,  passed,  and  the  chief  of  the 
9  of  the  French  Repubfic  promulgated,  a  law,  of 
e  following  is  material : 
"Art.  3.     Tous  les  effets  de  commerce  echua  da  13 

12  Novembre  1870,  seront  exigibles  sept  mois  date 
te  aprds  I'echeance  inscrite  aux  lettres  avec  les 

iepuia  le  jour  de  cette  6ch6ance 

i.  Par  derogation  dl' article  162  du  code  de  com- 
le  delai  accorde  au  porteur  pour  faire  constat^  par 
t  le  ref  us  de  payemeut  sera  de  dix  joura.  Lea  dwais 
iciation  et  de  pourauites  iix6S  par  la  loi  courreut  da 
jrotet," 

about  the  28th  of  *Iarch,  1871,  a  revolution  broke 
iris,  and  commercial  businesa  was  suspended.    This 
n  came  to  an  end  about  the  2l8t  of  May,  1871. 
I  Slat  of  April,  1871,  tlie  National  Assembly,  the 
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then  sovereign  power  of  Fi-ance,  made,  and  the  president  of 
the  council  promulgated,  a  law,  of  which  the  loUowing  is 
material : 

"  No.  376.  Loi  relative  anx  prorogations  des  6ch6ances 
des  eflfets  de  commerce  du  26  Avril  1871. 

"Art  1.  Les  eflfets  de  commerce,  quelle  que  soit  la  date 
de  leur  souscription,  payables  dans  le  departement  de  la 
Seine  echus  on  a  6choir  a  partir  du  18  Mars  dernier  jusqu'au 
dbrieme  jour  qui  suivra  le  retablissement  du  service  de  la 
poste  entre  Paris  et  les  autres  parties  de  la  France  ne  seront 
exigibles  qu'apres  ce  terme. 

'*2.  Une  declaration  du  Gouvernment  contratera  la  reprise 
de  ce  service  et  le  delai  de  dix  lours  courra  de  T  insertion  de 
cette  declaration  an  ioumal  omciel. 

"3.  Le  delai  facultatif  de  dix  jours  accord^  an  porteur 
par  Particle  3  de  la  loi  du  10  Mars  pour  les  eflfets  proroges 
s'appliquera  a  tons  les  eflfets  de  commerce  qui  font  I'objefc 
de  la  pr6sente  loi. ' ' 

On  the  1st  of  July,  1871,  postal  service  between  Paris  and 
other  parts  of  France  was  re-established,  and  a  declaration 
of  the  government  of  the  resumption  of  that  service  was  in- 
serted m  the  official  iournal  of  tnat  date. 

On  the  4th  of  July,  1871,  a  further  laW  was  made,  and 
promulgated  on  the  7th,  of  which  the  following  is  material : 

*"  Art.  1.  Le  d61ai  de  sept  mois  accords  par  T  article  [529 
2  de  la  loi  du  10  Mars  1871,  pour  protester  les  eflfets  de  com- 
merce echus  du  13  AoAt  an  12  Nbvembre  1870,  est  prolong^ 
de  quatre  mois.  Les  dits  eflfets  devenant  ainsi  exigibles  date 
pour  date  du  13  Juillet  au  12  Octobre  1871.  .  .  .  Les  dis- 
positions qui  precMent  ne  s'appliquent  qu'aux  eflfets  pay- 
ables dans  le  departement  de  la  Seine  ou  dans  les  communes 
de  Sevres,  Meudon  et  Saint-Cloud  (Seine  et  Oise),  et  crees 
anterieurement  au  31  Mai  dernier.  .  .  . 

Art.  2.  Dans  les  vingt  jours  qui  suivront  la  promulgation 
delapresente  loi  les  porteurs  d' eflfets  desquels  l'ech6ance 
primitive  serait  anterieure  a  cette  promulgation  devront 
avertir  leurs  d6biteurs  des  engagements  qu'ils  sont  a 
remplir.  .  .  .  L'avertissement  donne  par  le  creancier  et 
la  r^ponse  du  debiteur  seront  constates  par  le  visa  du 
debiteur  lors  de  la  presentation,  ou,  en  cas  d' absence  ou  de 
refus,  par  huissier  sans  droit  d'enregistrement  aux  frais  du 
debiteur." 

Within  the  twenty  days  following  the  promulgation  of 
this  law,  viz.,  on  the  19th  of  July,  1871,  Pillet,  Will  «&  Co., 
who  were  the  then  holders  of  the  bill,  and  had  been  so  since 
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of  July,  1870,  gave  notice  to  Ma^alhaes  Freres,  in 
f  thfir  obligations  on  the  bill,  and  they  then  wrote 
)ill  which  was  then  presented  to  them — 
pour  prorogation.    Paris,  19  Juillet  1871. 

"  Magalhaes  Pr^res." 
ill  was  presented  for  payment  at  Paris  by  Pillet, 
Co.  on  the  5th  of  September,  1871,  to  the  acceptor, 
ased  payment ;  and  afterwards,  on  the  same  day, 
[ers  presented  it  for  payment  to  William  Bechtel  (to 
■eference  was  by  defendants  on  the  second  of  ex- 
in  case  of  need),  who  also  refused  payment ;  and 
W.  Zellweger  &  Co.,  who  likewise  declined  to  take 
}iU  without  special  instructions  from  plaintiff, 
ill  was  duly  protested  for  non-payment  on  the  6th 
ember,  1871,  by  the  holders.  Notice  of  dishoDOT 
he  protest  in  manner  required  by  the  law  of  France 
in  by  the  holdars  to  Kranetler  &  Mieville  on  the  8lh 
imber,  1871,  and  was  received  by  them  on  the  9th  of 
Jer,  and  on  the  same  day  they  gave  the  like  notice 
I  the  plaintiff,  and  he  on  the  *8ame  day  gave  the  like 
i  defendants,  who  refused  to  pay  the  bill, 
laintiff  paid,  before  action,  to  Krauetler  &  Mieville 
s.  8d:,  and  this,  together  with  £1  Os.  3d.  for  posts^ 

interest  nntil  the  date  of  the  suit,  together  with 
interest  at  5  per  cent,  on  £345  12a.  2(f.,  from  the  flth 
raber,  1871  (the  date  of  the  suit),  until  judgment,  18 

which  the  plaintiff  is  entitled  to,  if  he  can  recover 
3tion. 

dants  had  no  notice  that  the  bill  had  not  been 
d  for  payment  prior  to  the  6th  of  September,  1871, 
ny  of  the  laws  or  proclamations  of  the  French  Gov- 

olders  of  the  bill  did  not  apply  to  Mr.  W.  Becht*!, 
1  an  office  in  Paris,  until  the  6th  of  September,  1871. 
:e  Provence  and  Rue  Richer  are  in  Paris,  and  Paris 
department  of  the  Seine. 

3urt  was  to  have  power  to  draw  inferences  of  fact 
efer  to  the  French  Code  de  Commerce, 
uestion  for  the  court  was  whether  the  plaintiff  is  en- 
nder  the  above  circumstances,  to  recover  against  the 
Dta. 

30 ;  May  4.  Benjamin,  Q.C.  (with  him  Trevdyan), 
plaintiff. 

hell,  Q.C.  (with  him  BanenhilV),  lot  the  defendants, 
-rguments  are  fully  given  in  the  Judgment  of  the 
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In  addition  to  the  authorities  noticed  in  the  judgment,  the 
following  were  cited  :  For  the  plaintiff :  Patience  v.  Tovyii- 
ley  (') ;  Jiowe  v.  Toung  (') ;  Code  de  Commerce,  articles  161, 
162 ;  Codes  Annot6s,  par  Sirey,  n.  30  and  n.  31  to  article 
162  of  the  Code  de  Commerce  f  and  n.  3  and  n.  4  to  the  same 
article,  in  the  supplement  of  the  same  work;  Story's  Con- 
flict of  Laws,  §  347 ;  Allatini  v.  Abbott  {*).  For  the  defen- 
dants: Code  de  Commerce,  art.  163;  Nouguier,  Lettres 
de  Change,  par.  999;  Oilbert  v.  Bretl^  Le  case  de  mixt 
moneys  (*) ;  articles  86  and  86  of  German  Code,  2  Leoni 
Levi,  Commercial  Law,  p.  73. 

Cur.  adv.  milt. 
*July  6.   The  judgment  of  the  court  (Cockburn,  C.  J.,  [531 
and  Lush  and  Quain,  JJ.)  was  delivered  by 

Cockburn,  C.J.:  This  case  was  heard  before  my  Broth- 
ers Lirsh  and  Quain  and  myself.  It  was  an  action  brought 
by  the  plaintiff,  as  indorsee  and  holder,  against  the  defen- 
dants as  drawers  and  indorsers  of  a  bill  of  exchange. 

The  defendants  are  merchants  at  Manchester.  They  had 
business  transactions  with  the  hoijse  of  Magalhaes  Freres, 
of  Paris,  and  having  shipped  goods  on  account  of  the  latter 
to  Pemambuco,  drew  on  them  the  bill  of  exchange  in  ques- 
tion, which  was  as  follows :  • 

"  Manchester,  28th  June,  1870.  For  £345 15^.  2d.  sterling. 
On  the  6th  of  October,  1870,  pay  this  first  of  exchange  (sec- 
ond and  third  unpaid)  to  the  order  of  ourselves  the  sum  of 
£345  15^.  2d.  sterling,  at  the  exchange  as  per  indorsement, 
for  value  received,  which  place  to  account  as  advised. 

''  Overmann  &  Schou. 
"To  Messrs.  Magalhaes  Frdres,  5,  Rue  Martel,  Paris." 
The  defendants  were  in  the  habit  of  sending  bills  so  drawn 
on  Paris  to  the  plaintiff,  who  carried  on  business  in  Lon- 
don, for  the  purpose  of  his  disposing  of  them,  and  remitting 
to  them  the  proceeds  ;  and^  there  being  no  fixed  rate  of  ex- 
change between  Manchester  and  Paris,  the  bills  were  drawn 
in  English  money,  at  an  exchange  of  so  many  francs  per 
pound,  to  be  fixed  by  the  plaintiff's  indorsement  on  the  bill. 
The  bill  in  question  being,  as  we  have  seen,  to  the  order 
of  the  di-awers,  was  by  them  indorsed  specially  to  the  plain- 
tiff, and  transmitted  to  him  for  sale.     The  plaintiff  having 
indorsed  the  bill,  and  by  his  indorsement  on  it  fixed, the 
rate  of  exchange  at  26  francs  38|  cents  for  the  pound  ster- 
ling, sold  the  bill  to  Messrs.  Krauetler  &  Mieville,  of  Lon- 

(')  2  Smith.  223 ;    1  Chitty  on  BiUs  of        («)  26  L.  T.  (N.S.).  746. 
Exchange,  714.  (•»)  Davys,  18;  2  Bli.,  at  p.  98,  n. 

(•)  2  Bll,  at  p.  467,  per  Bayley,  J. 
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1  daly  remitted  the  proceeds  to  the  defendants,  mi- 
commission  received  by  him  on  such  transactions 
ement  between  him  and  them.  Kranetler  &  Mie- 
orsed  the  bill  to  Fillet,  Will  &  Co.,  of  Paris,  and 
tttd  it  to  them.  The  bill  was  duly  accepted  in 
'  Magalbaes  Fibres,  the  drawees, 
ill,  according  to  its  tenor,  was  payable  on  the  6th 
:  *October,  1870.  Pending  its  currency,  the  Ger- 
(ly  having  invaded  Prance,  the  Emperor  Napoleon, 
3th  of  August,  by  virtue  of  hia  legislative  power, 
n  edict  in  these  terms:  "The  time  within  which 
ind  all  other  acts  required  to  preserve  the  right  of 
n  negotiable  instruments  signed  before  the  promnl- 
i  the  present  law  must  be  effected,  is  prolonged  for 
I,  Payment  cannot  be  demanded  of  the  indorsers 
persons  bound  thereby  within  that  time," 
Smperor  Napoleon  having  ceased  to  reign,  on  the 
September,  the  Government  of  the  National  Defence, 
I  sovereign  power  of  France,  passed  and  promnl- 
law  prolonging  the  delay  thus  afforded  by  the  law 
Jth  of  August  lor  the  further  period  of  a  month  from 
ling  14th  of  September. 

ir  enactments  were  passed  from  month  to  month  by 
dative  power,  and  duly  promulgated  by  the  head 
secutive  government,  by  which  the  operation  of  the 
;he  13th  of  August  was  extended  to  the  13th  of 
1871.  Oq  the  19th  of  February  the  war  between 
and  Germany  came  to  an  end.  On  the  lOlh  of 
;hB  National  Assembly  passed,  aud  Uie  head  of  the 
'e  governme.nt  duly  promulgated,  a  law,  by  the  2ii 
if  which  it  was,  among  other  things,  enacted  that 
;.,  which  had  become  due  between  the  13th  of  An- 
i  the  12th  of  November,  1870,  should  be  payable  at 
iration  of  seven  months  from  the  time  at  which  they 
vely  fell  due  according  to  their  tenor.  By  the  !» 
instead  of  the  one  day  allowed  by  the  162d  article 
lode  de  Commerce  for  effecting  protest  on  non-p^- 
m  days  were  to  be  allowed  for  that  purpose.  By 
;t  of  this  law  the  bill  in  question,  having  fallen  due 
ith  of  October,  would  have  been  payable  on  the  Bih 
But  fresh  occurrences  took  place  which  led  to  a 
ther  postponement. 

le  end  of  March  a  revolution  broke  out  at  Paris, 
^d  to  the  suspension  of  commercial  business.  On  the 
April  a  law  was  passed  by  the  National  Assembly, 
I  sovereign  power  of  France,  and  was  duly  promol- 
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gated  by  the  president  of  the  council,  by  which  it  was  en- 
acted that  commercial  bills,  whatever  might  be  the  date  of 
their  signature,  j)ayable  in  the  department  of  the  Seine, 
which  had  already  fallen  due,  or  which  would  *fall  [533 
due  between  the  18th  of  the  previous  month  of  March  and 
a  period  of  ten  days  after  the  re-establishment  of  the  postal 
service  between  raris  and  other  parts  of  France,  should 
not  be  liable  to  payment  till  after  mat  term.  The  resump- 
tion of  such  service  was  to  be  notified  by  the  government  m 
the  Journal  Officiel,  and  the  ten  days  were  to  run  from  the 
publication  of  such  notice.  The  benefits  of  the  delay  in 
makinff  the  necessary  protest  in  case  of  non-payment, 
granted  by  the  3d  article  of  the  law  of  the  10th  of  March, 
was  made  applicable  to  all  commercial  bills  falling  within 
the  law. 

On  the  1st  of  Julj  the  government  declared  the  postal 
service  between  Pans  and  the  rest  of  France  re-established ; 
and  the  present  bill  would  consequently  have  been  payable 
on  the  11th ;  but  on  the  4th  of  July,  a  further  law,  promul- 
gated on  the  7th,  was  passed,  whereby  the  delay  granted 
Dv  the  law  of  the  10th  of  March  for  protesting  bills  of  ex- 
chance  which  had  fallen  due  between  the  13tn  of  August 
and  tne  12th  of  November  was  extended  for  another  lour 
months,  making  thus  eleven  months  in  the  whole ;  and, pay- 
ment therefore  could  only  be  demanded,  date  for  date,  be- 
tween the  13th  of  July  and  the  12th  of  October,  ensuing. 
Bv  a  further  article  the  holders  of  bills  of  exchange,  &c., 
which,  in  the  regular  course,  would  have  fallen  due  prior 
to  the  passing  or  the  law,  were. to  notify  within  twenty  days 
to  the  parties  liable  thereon  the  obligations  they  would 
have  to  fulfil  in  respect  thereof.  The  debtor  was  to  be  en- 
titled to  avail  himself  in  respect  of  the  delays  of  protests 
granted  by  the  present  law.  The  notice  to  the  party  liable 
and  the  answer  of  the  latter  were  to  be  noted  on  the  bUl.    . 

On  the  19th  of  July,  Fillet,  Will  &  Co.,  the  holders  of 
the  bill,  gave  the  notice  required  Tby  this  law  to  Magalhaes 
Freres,  the  acceptors,  who  thereupon  wrote  on  it,  "Vu 
pour  prorogation — Paris,  19  Juillet,  1871.  Magalhaes  Fre- 
res." On  the  6th  of  September,  the  day  on  which  the  ex- 
tended term  of  grace  expired  in  respect  of  this  bill.  Fillet, 
Will  &  Co.  presented  the  bill  for  payment,  which  was 
refused.  They  then  presented  it  on  the  same  day  to  Mr. 
Wm.  Bechtel,  of  Pans,  to  whom  reference  in  case  of  need 
had  been  made  by  the  drawers  on  the  second  of  exchange, 
hnt  he  also  refused  payment.  The  bill  was  duly  protested, 
according  to  *the  French  law,  on  the  ensuing  day,  the  [534 
14  Eno.  Rep.  43 
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September.  Notice  of  diBhonor  and  of  the  protestof 
1  in  manner  required  by  the  law  of  France  waa  sent 
let,  'Will  &  Co.  to  Kraaetler  &  Mieville  on  the  8th  of 
iber,  and  was  received  by  the  latter  on  the  9tb,  The 
itice  was  on  the  same  day  given  by  Krauetler  &  Mie- 
I  the  plaintiff,  and  by  him  to  the  defendants.  The 
ants  refused  payment  of  the  bill, 
ing  paid  to  Krauetler  &  Mieville  the  sura  of  £368  18i. 
e  amonnt  due  on  the  bill  for  principal  and  interest, 
lintifE  brings  this  action  to  recover  that  amount,  to- 
with  a  further  aum  for  interest  and  postages, 
main  ground  of  defence  is  that  due  diligence  was  not 
y  the  holders  of  the  bill  in  presenting  it  for  payment 
appointed  time,  or  in  giving  notice  ot  dishonor  on  its 
^yment  at  that  time  ;  by  reason  of  which  the  indorsera 
isharged  ;  whence,  as  was  contended,  it  followed  that 
Lintiff  had  paid  the  bill  in  his  own  wrong,  and  there- 
mid  not  claim  to  be  indemnified  by  the  defendants ; 
gain,  it  waa  said,  were  entitled  on  their  own  acconnt 
ce  of  dishonor  on  non-payment  at  the  regular  time,— 
g  contended  that  whatever  might  be  the  effect  of  this 
.  legislation  of  the  French  government,  as  between  the 
s  of  the  bill  and  the  acceptors,  the  holders,  thongU 
It  in  France,  were  bound,  the  bill  having  been  drawn 
dorsed  in  England,  if  they  desired  to  fix  the  parties  in 
untry,  to  present  the  bill  for  payment  at  the  time  at 
it  fell  due  in  the  regular  coarse,  according  to  its 
and  if  It  was  not  then  paid,  to  give  notice  of  its  dis- 
-the  right  to  insist  on  due  diligence  in  these  partic- 
according  to  the  ^aw  of  England,  as  a  condition 
ent  of  liability,  being  one  which  it  was  not  competent 
ireign  legislature  to  affect.  That,  at  all  events,  the 
:tion  between  the  defendants  and  the  plaintiff  having 
ed  in  this  country,  their  respective  rights  and  liabil- 
lust  be  determined  by  English  law.  The  implied 
ct  of  indemnity,  which  attaches  on  non-payment  ota 
exchange,  is  based,  it  was  urged,  on  the  assumption 
le  bill  will  be  presented  for  payment  at  the  time  speci- 
'  it ;  and  that,  in  case  of  non-payment,  notice  of  dis- 
will  thereupon  be  given.  How  then,  it  was  asked, 
can  the  right  to  insist  on  *these  as  the  conditions  of 
y  on  a  bill  dmwn  and  indorsed  in  this  country  be 
ed  or  affected  by  the  legislation  of  a  foreign  country  i 
question  is  of  considerable  importance  and  interest  in 
ileal  point  of  view.  It  has  occupied  the  attention  ot 
ibunals  in  Germany,  Switzerland,  and  Italy.    Tbu 
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High  Court  of  Leipzig  has  decided  it  in  favor  of  the  view 
presented  to  us  on  the  part  of  the  defendants.  The  High 
Court  of  Geneva  and  the  Cour  de  Cassation  of  Turin  have 
come  to  the  opposite  conclusion  (*).  Our  view  coincides 
with  theirs. 

In  considering  the  subject,  two  questions  present  them- 
selves. The  first,  as  to  what  was  the  effect  of  this  special 
legislation  on  the  obligations  of  the  acceptors ;  the  second, 
as  to  what,  if  any,  was  its  effect  on  the  rights  and  liabilities 
of  the  drawers  and  indorsees  inter  se.  It  is  with  the  second 
question  that  we  are  more  immediately  concerned ;  but  the 
consideration  of  the  first  may  materially  assist  us  towards 
the  satisfactory  solution  of  the  second. 

Now  that,  so  far  as  the  French  law  was  concerned,  the 
effect  of  the  exceptional  legislation  in  question  was  to  sub- 
stitute, as  the  time  of  payment,  the  expiration  of  the  period 
of  grace  afforded  by  it  for  the  time  specified  in  the  bill,  and 
to  suspend  till  then  the  legal  obligation  of  the  acceptors  to 
pay,  cannot  be  doubted.  If  the  bill  had  been  presented  for 
pavment  on  the  5th  of  October,  and  payment  having  been 
refused,  an  action  had  been  brought  in  a  French  court 
against  the  acceptors,  whether  by  a  French  or  foreign  holder, 
the  plaintiff  must  by  the  effect  of  the  new  law  have  been 
defeated.  Even  if  the  acceptors  had  been  found  in  this 
country,  and  an  action  had  been  brought  against  them  in  an 
Englisn  court,  the  result  must  have  been  the  same.  It  is 
weU  settled  that  the  incidents  of  presentment  and  payment 
must  be  regulated  and  determined .  by  the  law  of  tne  place 
of  performance — a  rule  which  is  strikingly  illustrated  by  the 
familiar  but  pertinent  example  of  the  effect  of  days  of  grace 
being  allowed  by  *the  law  of  the  country  where  a  bill  [536 
of  exchange  is  drawn,  but  not  by  the  law  of  the  country 
where  it  is  payable,  or  mce  versa^  the  payment  of  the  bill 
being,  as  is  well  known,  deferred  till  the  expiration  of  the 
days  of  grace  in  the  one  case,  but  not  so  in  the  other.  And 
this  arises  out  of  the  nature  of  the  thing,  as  the  acceptor 
cannot  be  made  liable  under  any  law  but  his  own.  It  is,  in- 
deed, true  that,  in  the  present  mstance,  the  period  of  grace 
has  been  accorded  by  ex  post  facto  legislation.  But  this 
appears  to  us  to  make  no  difference  in  the  result,  at  all 
events  so  far  as  the  obligations  of  the  acceptors  are  con- 
cerned.   The  power  of  a  legislature  to  interfere  with  and 

0)  Cooiuel  on  the  argument  read  re-  stantinople,  in  accordance  with  the  latter 

ports  of  these  dedsions  from  newspapers,  view,  in    AUaHni    v,   Abbcttt^  (26    Law 

Nw  alio  a  judpnent  of  Sir  P.  Francis,  Times  (N.  S.),  746). 
i«%e  of  the   Consular  Court    at  Con- 
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roodify  vested  and  existing  rights  cannot  be  questioned, 
although  no  doubt  such  interference,  except  under  most 
exceptional  circumstances,  would,  be  contrary  to  the  prin- 
ciples of  sound  andjust  legislation. 

Such  being  the  effect  of  this  legislation  on  the  liability  of 
the  acceptor,  we  have  next  to  consider  its  effect  on  the 
relative  position  of  the  drawer  and  the  drawee  or  indorsee 
and  holder.  It  is  said  that  although  the  obligations  of  the 
acceptor  may  be  determined  by  the  lex  loci  of  the  country 
in  which  the  bill  is  payable,  the  contract  as  between  the 
drawer  and  indorsee  must  be  construed  according  to  the  law 
of  the  country  where  the  bill  was  drawn  ;  and,  consequently, 
that  in  order  to  make  the  defendants,  the  drawers  of  thbj 
bill,  liable,  the  bill  should  have  been  presented  at  the  time 
specified  in  it,  and  on  non-payment  notice  of  dishonor 
should  thereupon  have  been  given  according  to  the  require- 
ments of  English  law.  It  is  unnecessary  to  consider  how 
far  this  position  may  hold  good  as  to  matter  of  form,  or 
stamp  objections,  or  illegality  of  considei-ation,  or  the  like. 
We  cannot  concur  in  it  as  applicable  to  the  substance  of  the 
contract,  so  far  as  presentment  for  payment  is  concerned ; 
still  less  to  a  formality  required  on  non-payment  in  order  to 
enable  the  holder  to  have  recourse  to  an  antecedent  party  to 
the  bill.  Applied  to  these  incidents  of  the  contract,  this 
reasoning  appears  to  us  altogether  to  overlook  the  true 
nature  of  the  contract  which  a  party  transferring  for  value 
the  property  in  a  bill  of  exchange  makes  with  the  trans- 
feree. All  that  he  does  is  to  warrant  that  the  bill  shall  be 
accepted  by  the  drawee,  and,  having  been  accepted,  shall, 
on  being  presented  at  the  time  it  becomes  due,  be  paid.  In 
537]  other  words,  *he  engages  as  surety  for  the  due  per- 
formance by  the  acceptor  of  the  obligations  which  the  latter 
takes  on  himself  by  the  acceptance.  His  liability,  there- 
fore, is  to  be  measured  by  that  of  the  acceptor,  whose  surety 
he  is ;  and  as  the  obligations  of  the  acceptor  are  to  be  de- 
termined by  the  lex  loci  of  performance,  so  also  must  be 
those  of  the  surety.  To  hold  otherwise  would  obviously 
lead  to  very  startling  anomalies.  The  holder  might  sue  the 
drawer  or  indorser  before,  according  to  the  law  applicable 
to  the  acceptor,  the  bill  became  due ;  or,  the  acceptor  having 
refused  payment  till  the  expiration  of  the  period  of  grace 
thus  afforded  him  by  the  new  law,  but  on  presentment  at 
the  end  of  that  time  having  d\x\y  paid,  the  holder  might 
claim  compensation  against  the  inaorser  in  respect  of  any 
loss  he  luight  have  sustained  by  reason  of  the  delay,  althongli 
the  obligations  of  the  acceptor  had  been  fully  satisfied  by 
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the  payment  of  the  bill.  Again,  as  a  bill  may  be  indorsed 
in  different  countries  before  it  arrives  at  maturity,  and  each 
indorsement  becomes  a  fresh  undertaking  with  the  subse- 
quent parties  to  the  bill  for  due  performance  by  the  acceptor, 
unless  the  performance  to  which  the  acceptor  is  bound  is 
made  the  measure  and  the  limit  of  each  indorser's  liability, 
confusion  must  arise  in  determining  by  what  law  the  rights 
and  liabilities  of  the  different  indorsers  and  indorsees  inter 
se  shall  be  governed. 

It  may  be  urged,  no  doubt,  that,  though  it  may  be  true 
that  the  parties  to  a  bill  of  exchange,  payable  in  a  foreign 
country,  may  be  assumed  to  have  contracted  for  the  pay- 
ment of  the  bill  according  to  the  existing  law  of  the  country 
in  which  it  is  to  be  paid,  they  cannot  be  assumed  to  have 
contracted  on  the  supposition  of  that  law  being  altered  in 
the  interval  prior  to  the  bill  becoming  due ;  that,  on  the 
contrary,  the '  intention  of  the  parties  was  that  the  bill 
should  be  paid  according  to  the  existing  law,  and  the  under- 
taking of  the  party  transferring  it  was  that  it  should  be  so 
paid ;  and  that  such  being  the  effect  of  the  indorsement,  the 
obligation  of  the  indorser  cannot,  as  between  him  and  his 
indorsee,  be  affected  by  ex  post  facto  legislation,  in  the 
foreign  country.  A  strong  argument  ab  inconvenienti  may 
also  be  founded  on  the  seiious  consequences  which  may 
ensue  to  the  holder  of  a  bill  of  exchange,  if  the  time  of  pay- 
ment, as  fixed  by  the  bill,  may  be  postponed  by  subse- 
quent legislation.  He  may  require  the  money  secured  by 
*the  bill  at  the  precise  moment  it  is  to  become  due ;  he  [538 
may  have  purchased  the  bill  for  the  purj)ose  of  insuring  the 
command  of  it.  The  delay  in  receiving  it  may  involve  him 
in  the  greatest  embarrassment.  The  indorser  ought,  there- 
fore, to  be  held  strictly  to  his  undertaking  that  the  bill  shall 
be  met  at  the  time  stated  in  it,  and  contemplated  by  the 
parties  as  the  date  of  payment.  That  to  hold  otherwise 
would  be  materially  to  shake  the  credit  and  impair  the 
utility  of  negotiable  instruments. 

To  the  first  of  these  arguments  it  may  be  answered,  that 
the  indorser  of  a  bill  guarantees  its  payment  only  according 
to  the  effect  of  the  bill  at  the  place  of  payment.  He  trans- 
fers all  the  right  the  acceptance  gives  him  against  the  ac- 
ceptor, and  guarantees  that  the  obligations  of  the  latter,  as 
ansing  from  the  acceptance,  shall  be  fulfilled.  If,  by  an 
alteration  of  the  local  law  pending  the  currency  of  the  bill, 
the  obligations  of  the  acceptor  are  rendei*ed  more  onerous, 
those  of  the  indorser  become  so  likewise.  Thus,  if  it  were 
enactetl  that  certain  days  should  be  lieatfd  as  holidays, 
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it  a  bill  falling  due  on  any  one  of  tliem  shonld  be 
an  earlier  date,  the  indorser,  on  non-payment  of  the 
such  earlier  date,  would  become  liable  from  Buch 
On  the  other  hand,  if  the  time  of  payment  were  post- 
by  a  period  of  grace  being  allowed,  or  by  an  eoact- 
liat  a  bill,  falling  due  on  a  day  appointed  to  be  kept 
)liday,  should  be  payable  a  day  after, — as  was  done 
act  of  34  &  35  Vict.  c.  17, — the  period  at  which  the 
'  of  the  indorser  on  non-payment  by  the  acceptor 
iriae,  would  be^o  tanto  delayed. 
le  second  argument  it  may  be  answered,  that  it  goes 
;o  the  expediency  of  such  exceptional  legislation  than 
eflfect.  Further,  that  the  instances  in  which  it  is 
i  to  are  so  extremely  rare  as  to  be  little  likely  to  have 
ct  of  lessening  the  faith  in  negotiable  instruments  or 
hing  their  ntinty. 

en,  the  right  oi  the  holder,  as  agaiust.the  acceptor 
3  antecedent  parties,  can  be  thjis  modilied  in  respect 
time  of  payment,  there  can  be  no  injustice  or  hard- 
>wards  tliem  in  holding  him  exempted  from  the 
ons  of  presenting  the  bill  earlier  than  liis  right  of 
it  accrues,  or  of  giving  notice  of  dishonor  in  order  to 
e  his  right  of  recourse  to  them. 
B  time  of  payment,  which  is  of  the  essence  of  the 
ontract,  *and  the  consequent  necessity  for  present- 
t  the  original  time  can  tnus  be  postponed,  it  would 
I  follow  that,  a  fortiori,  a  formality,  tlie  necessity  for 
irises  only  on  the  non-fulfilment  or  his  obligation  by 
jptor,  would  follow  any  alteration  introduced  by  the 
■espect  of  the  time  at  which  that  obligation  was  to  be 
ged.  But,  independently  of  this  consideration,  ive 
•pinion,  on  general  principles,  that  notice  of  dishonor 
be  required  until  payment-  has  been  legally  de- 
)le  of  the  acceptor,  and  lias  been  refused.  It  is  true 
:he  bill  had  been  presented  for  payment  at  the  time 
led  in  it,  the  acceptors  might,  possibly,  have  omitted 
1  themselves  of  the  indulgence  accorded  by  the 
law,  and  might  have  paid  at  once.  But  so  might, 
f,  the  acceptor  of  a  bill  under  ordinary  circum- 
,  if  asked  to  do  so  as  matter  of  grace  or  of  special 
ment.  The  holder  of  a  bill  of  exchange  cannot  be 
und  to  present  it  for  payment  till  it  becomes  legally 
!,  that  is  to  say,  payaole  as  matter  of  right  and  not 
\n.  Neither,  therefore,  can  he  be  called  upon  to  give 
>f  non-payment  to  the  indorser  before  the  time  wiien 
;t  to  demand  payment  of  the  acceptor  has  accraed, 
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and  the  liability  of  the  indorser,  consequent  on  such  refusal, 
has  arisen.  There  cannot  be  two  different  times  at  which  a 
bill  of  exchange  becomes  payable.  Suppose  the  holder  had 
preseDted  this  bill  for  payment  at  the  time  specified  in  it, 
and  payment  had  been  refused  by  reason  of  tne  extension 
of  time  afforded  by  the  new  law,  such  presentment  would 
certainly  not  have  dispensed  with  the  necessity  of  present- 
ing the  bill  anew,  when  the  period  of  grace  expired,  and 
the  liability  of  the  acceptors  had  arisen ;  and  the  omission 
to  present  it  then  would  have  had  the  effect  of  discharging 
the  indorser.  If  presentment  at  the  expiration  of  the  time 
allowed  by  the  special  law  was  necessary  to  fix  the  legal 
liability  of  the  acceptor  and  the  indorser,  it  was  only  on 
such  presentment  and  non-payment  thereupon  that  the 
bill  could  be  treated  as  dishonored,  or  that  notice  of  its 
dishonor  could  be  effectually  given  so  as  to  charge  the^ 
indorser. 

Another  ground  for  holding  that  presentment  and  notice 
of  dishonor  at  the  earlier  period  were  not  necessary  to  pre- 
serve the  right  of  recourse  against  the  defendants,  as  drawers 
and  indorsers,  is  to  be  found  in  the  reasons  assigned  for 
requiring  presentment  at  *the  appointed  time  and  [540 
notice  of  dishonor  immediately  on  payment  being  refused. 
The  reason  given  is,  that  the  drawer,  whom  it  is  intended  to 
make  liable,  may  have  the  earliest  opportunity  of  with- 
drawing his  assets  from  the  acceptor,  or  resorting  to  such 
other  remedies  against  him  as  the  law  may  afford.  But  in 
such  a  case  as  the  present,  as  the  acceptor  remains  bound 
to  the  holder  to  pay  the  bill  when  presented  at  the  time  it 
becomes  legally  due,  the  drawer  could  not  withdraw  from 
him  the  means  of  satisfying  that  liability,  or  take  steps 
against  him  for  non-fulfilment  of  an  obligation  not  as  yet 
capable  of  being  legally  enforced. 

It  was  contended  on  behalf 'of  the  defendants  in  the 
present  case,  that  the  question  before  us  was  concluded  by 
the  authority  of  the  decisions  of  the  Judicial  Qommittee  of 
the  Privy  Council  in  Allen  v.  Kemhle  (*),  and  6t  the  Court 
of  Exchequer  in  Oihbs  v.  Fremont  i^\  In  delivering  the 
judgment  of  the  Committee  of  the  Privy  Council  in  the 
former  case,  Lord  Kingsdown  lays  it  down  as  law  that,  as 
l)etween  the  holder  ana  drawer,  or  indorser,  of  a  bill  of  ex- 
change, drawn  in  one  country,  but  made  payable  in  another, 
if  the  bill  is  not  paid,  the  contract  is  to  be  governed  in 
respect  of  damages  and  costs  by  the  law  of  the  country  in 
which  the  bill  is  drawn  and  not  by  that  of  the  country  in 

(')  6  Moo.  P.  C,  314,  321,  322.  («)  9  Ex.,  25;  22  L.  J.  (Ex.),  302. 
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it  is  payable.  "  The  drawer,"  6ays  Lord  Kingsdown, 
lis  CDutract,  undertakes  that  the  dmwee  shall  accept 
lall  afterwards  pay  the  bill,  according  to  its  tenor,  at 
ace  of  domicile  of  the  drawee  if  it  be  drawn  aud  ac- 
l  generally,  at  the  place  appointed  for  payment  if  it 
t\un  and  accepted  payable  at  a  different  place  from  ihe 
of  the  domicile  of  the  dmwee.  If  this  contract  of  tlie 
T  be  broken  by  the  drawee,  either  by  non-acceptance 
1- payment,  the  drawer  is  liable  for  payment  of  the  bill, 
here  the  bill  was  to  be  paid  by  the  drawee,  bnt  wliere 
e  drawer,  made  his  contract,  witb  interest,  damages, 
osta,  as  the  law  of  the  country  where  he  contracted 
allow."  Whatever  may  be  tlie  respect  to  which  an 
in  of  the  Judicial  Committee  of  the  Privy  Council  may 
itied,  the  authority  which  would  otherwise  attach  to 
atement  of  the  law  contained  in  the  foregoing  ]udg- 
is  materially  diminished  by  the  fact  that  it  wasuii- 
lary  to  the  decision  of  the  case  then  before  the  court. 

*When  the  case  of  Allen  v.  Kemble  C)  is  more  folly 

I  at,  it  will  be  seen  that  the  question  tliere  turned,  not 
y  disputed  liability  on  a  bill  of  exchange,  but  on  a 
ted  right  of  set-off.  in  a  case  of  debtor  and  creditor. 
acts  were  simply  these:  A.,  residing  in  Demerara, 
t  bill  on  B.,  residing  in  Scotland,  payable  to  C.'s  order 
idon,  and  C.  indorsed  it  to  D.,  residing  in  Demerata. 
Qdorsed  it  to  E.,  resident  in  London.  B.  acceptedthe 
laking  it  payable  at  a  banker's  in  London.     When 

II  arrived  at  maturity,  B.  was  the  holder  of  an  overdue 
:ance  of  E.,  the  last  indorsee  and  holder,  who  in  the 
ime  had  become  bankrupt,  and  he  claimed  to  set  off 
nount  of  .this  acceptance,  as  he  was  entitled  to  dd, 
it  his  liability  on  lua  own  acceptance.  To  avoid  this 
of  set-o£f,  the  assignees  of  the  bankrupt,  instead  of 
the  acceptor,  brought  their  action  against  tlie  drawer 
a  indorst;r  in  Demerara,  But  they  were  foiled  in  an 
)ected  manner.  By  the  Roman-Dutch  law,  the  law  of 
rara,  a  surety  called  upon  to  pay  on  default  of  his 
pal  is  entitled  to  the  benetit  of  any  cross  claim  whicli 
rincipal  may  have  against  the  creditor.  Taking  ad- 
^e  ot  this,  the  defendants,  not  at  all  contesting,  as 
I  they  could  not  for  a  moment  contest,  their  liability 
i  bill,  claimed,  being  sued  in  Demerara,  the  benefit  of 
ical  law,  and  insisted  on  their  right  to  set  off  the 
lit  of  the  bankrupt's  unpaid  acceptance  in  the  hands 
sir  principal,  the  acceptor  of  the  bill  on  which  they 
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were  sued,  against  their  liability  on  the  bill,  a  right  which 
they  would  not  have  had  by  the  law  of  England.  The 
Colonial  Court  disallowed  the  claim,  but  its  decision  was 
afterwards  reversed  by  the  Judicial  Committee  of  the  Privy 
Council,  in  our  opinion  most  properly,  so  far  as  the  result 
is  concerned.  But  the  decision  had,  obviously,  notjiing  to 
do  with  the  law  relating  to  bills  of  exchange.  It  was  sim- 
ply, as  we  have  said,  a  question  as  to  the  applicability  of 
the  law  of  Demerara,  as  to  set-oflE,  to  a  case  of  principal 
and  surety  on  a  debt  of  the  principal  arising  in  a  country 
where  a  diflferent  law  prevailed.  Nothing  turned  on  the 
law  as  to  bills  of  exchange.  The  question  would  have 
been  precisely  the  same  if  the  action  against  the  parties 
in  Demerara  had  been  ^brought  on  a  guarantee  [542 
given  by  fhem  in  respect  of  goods  supplied  to  a  party  in 
this  country. 

The  case  of  Oihhs  v.  Fremont  {^\  in  which  the  Court  of 
Exchequer  adopted  and  acted  upon  the  law  laid  down  by 
Lord  Kingsdown  in  Allen  v.  Kerrwle  ('),  is  more  to  the  pres- 
ent purpose,  as  the  decision  there  turned  on  the  law  appli- 
cable to  bills  of  exchange.  A  bill  having  been  drawn  in 
California  on  a  party  resident  at  Washington,  without  in- 
terest being  reserved  on  the  face  of  it,  in  an  action  against 
the  drawer  by  a  holder  in  this  country,  acceptance  having 
been  refused,  it  was  held  that  the  holder  was  entitled  to  in- 
terest according  to  the  rate  current  at  California. 

Without  expressing  any  opinion  as  to  the  soundness  of 
this  view,  it  is  sufficient  to  observe  that  the  question  in  the 

f)resent  case  turns,  not  upon  what  may  be  the  rights  and 
iabilitiea  of  indorser  and  indorsee  in  regard  to  damages  on 
ion-payment  of  the  bill,  but  on  the  time  of  presentment  for 
payment  and  notice  of  dishonor.  Now,  as  has  already  been 
observed,  it  is  well  settled  that  the  time  when  a  bill  becomes 
dne  depends  on  the  lex  loci  solutionis,  and  it  is  equally 
certain  that  presentment  for  payment  before  a  bill  is  due  in 
point  of  law  is  inoperative  to  arfect  an  antecedent  party.  It 
was  so  ruled  by  Lord  Kenyon  in  Wiffen  v.  Roberts  ("),  and 
the  law  has  never  betjn  questioned.  It  is  equally  clear  that 
until  presentment  for  payment  has  been  effectually  made, 
notice  of  dishonor  cannot  be  effectually  given. 

The  case  of  Rothschild  v.  Currie  (*),  in  this  court,  estab- 
lishes the  position  that  where  a  bill,  payable  in  a  foreign 
country,  is  drawn  and  indorsed  in  this  country,  the  suffi- 
ciency of  the  notice  of  dishonor  must  depend  on  the  law  of 

(')  9  Ex.,  25 ;  22  L.  J.  (Ex.),  302.  (»)  1  Eap.,  at  p.  262. 

(•;  «  Moo.  W  C,  314.  O  1  Q.  B.,  43. 

14  Eng.  Rep.  44 
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of  payment ;  and  consequently  that  notice  of  dis- 
K)d  Dy  the  law  of  Prance,  in  which  country  the 
liat  case  waa  payable,  'though  beyond  the  time 
licb  such  DOtice  must  have  been  mvea  according  to 
aw,  was  sufficient  to  fix  the  indorser.  The  same 
86  in  Hirschfeld  v.  Smith  ('),  and  was  decided  by 
1;  of  Common  Pleas  on  the  authority  of  Rothschild 
^Currie  (') ;  though  also  on  the  further  ground 
iming  that  the  contract  between  indorser  and  in- 
D  a  bill  indorsed  in  England,  ia  to  be  governed  by 
af  England,  and,  therefore,  notice  of  dishonor,  as 
by  the  law  of  England,  is  necessary,  yet  that  rea- 
QOtice  is  all  that  is  required  ;  aud  though,  as 
nland  bills,  what  is  reasonable  time  has  becomu 
practice  and  legal  decision,  as  regards  bills  payable 
gn  country,  what  is  a  reasonable  time  must  depend 
istances,  and  that  the  law  of  the  country  where  the 
cable  affords  a  safe  criterion,  and  notice  given  ac- 

0  It  may  be  taken  to  be  reasonable  notice.  It  can- 
Lsputed  that  notice  of  dishonor  as  given  in  this 
tld  have  been  good  and  sufficient  according  to  the 
ance.  It  follows,  upon  the  authorities  referred  to, 
QBt  be  held  to  have  oeen  sufficient  as  between  the 
id  the  antecedent  parties  to  the  bill  in  an  action 
n  this  country. 

'er,  if  it  be  once  established  that,  on  the  dishonor 
)f  exchange  payable  in  a  foreign  country,  the  notice 
en  to  the  drawer  or  indorser  should  be,  with  refer- 
ime  and  to  the  required  formalities,  in  conformity 
law  of  the  place  of  payment,  a  further  ground  pre- 
If  for  deciding  against  the  defendants  in  the  present 
r  the  law  of  France,  before  notice  of  dishonor  can 
,  a  protest,  accompanied  by  certain  prescribed 
iS,  made  through  the  intervention  of  a  notary 
(  indispensably  necessary :  see  article  162  of  the 
jommerce.     And  by  article  165  of  the  same  code,  it 

1  protest  that  the  holder  must  give  notice  to  the 
:  indorser  whom  he  proposes  to  make  liable.  Bat, 
i^ecial  law  by  which  tlie  bill  now  in  qm^stioii  was 
the  protesting  of  all  bills  coming  within  its  opera- 

expressly  prohibited  till  the  expii-ation  of  tlie 
,1  time  for  payment  allowed  by  way  of  indulgence 
«ptor3.  It  is  admitted  that  this  bill  was  protestwl 
liest  time  which  the  existing  law  admitted  of,  and 

■p.,  1  C.  P..  340.  (»)  1  Q.  B.,  iS. 
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that  due  diligence  was  used  in  giving  notice  to  the  defen- 
dants from  the  time  of  lAaking  the  protest. 

On  these  grounds  we  are  oi  opinion  that  the  presentment 
for  payment  was  made,  and  the  notice  of  dishonor  given,  at 
the  *right  time,  and  that  the  foundation  on  which  tne  [544 
defence  rests  consequently  fails. 

Our  judgment,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff :  Druce]  Sons  &  Jackson. 

Attorney  for  defendants :  J.  E.  Fox: 

The  days  of  grace,  demand  and  pro-  chusetts :   Wlieder  v.  Field,  6  Metcalf, 

test  of  commercial  paper  are  regulated  290. 

\(j  the  law  of  the  place  of  payment :  Thoagh  in  some  cases  a  demand  at 

Wharton's  Conflict  ot^Laws,  §§  461-3 ;  his  last  place  of  residence  in  tiie  state 

Stoiy's  Conflict  of  Laws,  §§  300-^,  631 ;  has  been  held  proper  :  Taylor  v.  Snyder, 

Westlake's  Private  International  Law,  3  Denio,  145  ;  McOruder  v.  PreMerU, 

225-3,  marg.  p.;   Bowen  v.  Hetoell,  8  etc.,  9  Wheaton,  598. 

N.  Y.  Rep.,  190,  13  N.  Y.  Rep.,  290,  See  Forward  v.  Thompson,  12  Upper 

affirming  2    Duer,    584 ;    Commercial  Can.  Q  B.,  194. 

Bank  v.  Vamum,  49  N.  Y.,  269.  If  the  maker,  at  the  time  of  the  en- 
See  Laws  New  York,  1865,  p.  516,  dorsement,  reside  in  another  state  and 
chap.  309,  6  £dm.  St.,  467.  continue  to  reside  therein,  a  demand 
Where  the  maker  of  a  note,  not  upon  liim  is  necessary  :  Spies  v.  OU- 
payable  at  any  particular  place,  resides  more,  1  N.  Y.,  321. 
at  the  time  of  its  making  in  the  state  If  payable  at  a  particular  place,  de- 
bat  removes  therefrom,  l^fore  it  falls  mand  must  be  made  there  irrespective 
dae,  the  holder  is  not  bound  to  present  of  the  residence  of  the  maker  :  Sands  v. 
the  note  at  the  maker's  last  place  of  Clark,  8  C.  B.,  751 ;  King  v.  Holmes,  11 
residence,  or  to  follow  him  out  of  the  Penn.  St.  R.,  465 ;  Bank  v.  Shertoood, 
state  and  present  it :  Foster  v.  Julien,  24  8  Upper  Can.  Q.  B. ,  116. 
N.  Y.,  28, 1  Am.  Law  Reg.,  N.  S.,  362,  And  even  a  personal  demand  upon 
and  note,  p.  370 ;  Adams  v.  Leland,  30  the  maker  .  elsewhere  is  invalid  : 
N.  Y.,  809,  311-312  ;  Becker  v.  Levy,  5  Kina  v.  Holmes,  11  Penn.  St.  R.,  465 
Penn.  Law  Journal  Rep.,  298,  2  Am.  Though  where  a  note  is  payable  at  a 
Law  Beg.,  (O.  S.),  444 ;  Beid  v.  Mor-  particular  place,  a  plea  that  the  note 
rison,  2  Watts  &  Serg.,  401.  was  not  duly  presented  to  the  maker. 
See  Forward  v.  Thompson,  12  Upper  when  it  became  due,  without  adding  at 
Can.  Q.  B.,  194.  the  place  named,  is  good  :  Bank  v. 
The  rale  is  held  otherwise  in  Massa-  Shenoood,  8  Upper  Can.  Q.  B.,  116. 


[Law  Reports,  10  Queen's  Bench,  644.] 
May  81,  1876. 

Johnson,  Appellant ;  Colam,  Respondent. 

ComfagioHa  Diseases  {Animal)  Act  (32  d&  83  Viet.  e.  70),  m.  64,  \m— Jurisdiction  of 
JntHces — Plaee  where  the  Offence  was  committed — Place  where  tlie  person  liappens 
tohe. 

By  82  A  83  Vict.  c.  70,  s.  64,  a  railway  company  is  to  provide  food  and  water  for 
cattle  carried  by  them  on  the  request  in  writing  of  the  consignor  or  any  person  in 
chai^  thereof,  and  "  if  in  the  case  of  any  animal  such  request  is  not  made,  so  that 
the  animal  remains  without  a  Hnpply  of  water  for  thirty  consecntive  hours,  .  .  .  tlie 
ffonsij^nor  and  the  person  in  charge  of  tlie  animal  shall  each  be  deemed  guilty  of  an 
offence  sgainst  tlds  act.  .  .  ."     By  s.  103  a  penalty  is  imposed  on  any  person  guilty 
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,  but  it  U  not  aaid  how  the  penalty  is  to  be  rt^overed.  By  a.  IW,  for 
o(  proceedinga  under  this  set  .  .  .  tfvery  cause  of  complsiat  .  . .  aliall 
>  have  ariHen  either  in  the  place  in  which  the  same  wa<  sctnally  tarn- 
«e,  or  in  any  place  in  which  the  Jieraon  charged  or  coDiplained  agNDsl 

ant  was  the  consignor  of  caltlc  f™m  K.  to  C.  to  be  carried  over  a  rail- 
journey  which  lasted  more  than  thirty  hon™.  He  did  not  make  any 
llie  cattle  should  be  siipptied  with  water.  The  juBtlcts  of  C.  ismed  i 
inat  the  appellant,  then  being  in  W.,  and.  on  his  appearing  to  the  sum. 
«d  him  of  an  offence  BKainat  b.  S4: 

on  the  anthority  of  (V'm  r.  Trimtle  (Law  Rep.,  7  Q.  B.,  S14).thattli( 
vithio  the  unminary  jurindiction  of  justices  ;  seconcilv,  that  the  convie- 
it  be  Bustsined:  for  that  tho  offence  waa  completed  before  the  cattle 
lie  thirty  hours  having  then  expired  ;  and  the  appellant,  by  appearice 
itices  in  obedi«nce  to  their  BUuUDona,  did  not  "  happen  to  be "  at  C.  and 
nrisdictioD. 

tated  by  justices  of  Colchester  under  20  &  21 

)nnation  was  preferred  by  the  respondent  under 
Lgious  Diseaaes  (Animals)  Act,  1869  (32  &  33  Vict, 
for  that  the  appellant,  on  the  12th  of  Pebmarr, 
5,  being  the  *conaigiior  of  forty-one  animals,  to  wit, 
DO-t  to  be  carried  on  the  railways  of  the  KoMh 
lailway  Company  and  the  Great  Eastfrn  Railway 

from  Kirkby  Sttriplien,  in  the  county  of  Westmore- 
he  borough  of  Colchester,  did  not  make  a  request 

to  the  North  Eastern  Railway  Company  to  supply 
;he  animals  during  the  time  they  were  about  to 
,  so  that  they  remained  without  a  supply  of  water 
•ds  of  thirty  consecutive  hours. 

«  of  32  lb  3S  Vict.  c.  70,  tlie  time  within  which  the  animal  hu  had 

lay  company  shall  make  a  a  supply  of  water."    By  a.  B.  "aDlaiil' 

.he  aatWaction  of  the  Privy  means  (eicept  where  it  a  olherwiH  ei- 

aler  and  food,  or  either  of  pressed)  "cattle"   .   .    .    and  the  term 

h    stations   aa   the    Privy  "  cattle."  means  bulls,  cows,  ojten.heifere. 

time  to  time  by  general  or  and  calves.     By  s.  1<)3 :  "  If  any  persim 

iptioD  direct,   for  animals  is  guilty  of  an  offenco  against  this  lu-t,  he 

uut  to  be.  or  having  been,  shall   fur  every  such  oSenco  (except  u 

le  railway  of  tlie  company,  otherwise  provided)  be  liable  Ui  a  penally 

ler  and  food,  or  either  of  not  exceeding  £2i>.     Where  any  oUbire 

ba  Bii]ii>lied    to  any   such  is  coniuiitled  wilb  respect  to  more  lW 

company  carrying  it  on  Ihs  four  animiUs,  a  penalty  not  eicoedini;  £i 

ting  of  the  cuUKignor  there-  fur  each  animal  may  M  imposed,  InsCiwl 

request  of  any  person  in  oftlie  penalty  of  £'.'0.      By  a.    ]'f3:  In' 

f.  .  .  .  .  Jf  in  the  case  of  the  purposes  of  proceedings  under  dill 

ich  a  request  as  aforesaid  Is  act ,  .  .  every  ofFence  against  this  art  .  , . 

that  the  animal  remains  shall  bo  deemed  to  have  arisen  either  in 

pply  of   water    for  thirty  the  place  In  which  tlie  same  actiially  ww 

ours,  or  other  period   not  committed  or  arose,  or  in  any  plaef  in 

n  twelve  liours  as  the  Privy  which  the  person  charged  or  comptaiDHl 

time  to  time  by  order  pre-  aguinat  happens  to  bo." 

nsignor  and   the   person  in  By   nn   onler   of    the   Prii-j   Council, 

mimalshalleachbedtn>me<l  dated  the  iilst  of  March.   1871,  Kirtbv 

fTcncv  against  lliiH  net,  and  Stephen,  I'arljngton,  Y<irk.  Pcterliorui^li. 
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At  the  hearing  it  was  proved  that  the  appellant  is  a  cattle 
dealer,  and  that  on  the  12th  of  February,  1875,  he  booked 
forty-one  head  of  cattle  at  Kirkby  Stephen  station,  which  is 
a  station  on  the  Darlington  section  of  the  North  Eastern 
Kailway  Company  to  reterborougli,  which  was  as  far  as 
the  company  had  rates  for.  The  cattle  were  consigned  to  G. 
Baines,  Elmstead,  Colchester.^  At  the  time  they  were  con- 
signed the  defendant  made  no  request  to  the  servants  of  the 
North  Eastern  Railway  Company  either  verbally  or  in 
writing  to  have  the  cattle  fed  or  watered.  No  one  travelled 
with  the  cattle.  They  were  placed  in  two  trucks  and  at- 
tached to  a  train  which  left  Kirkby  Stephen  on  the  12th  of 
*Februarv,  1876,  at  2.30  p.m.;  they  reached  Darling-  [546 
ton,  which  is  thicty-eight  miles  distant  from  Kirkby  Stephen, 
on  the  same  day,  at  4.45  p.m.,  and  arrived  at  Peterborough 
on  the  morning  of  the  13th  of  February,  at  about  11.30. 

The  distance  from  Darlington  to  Peterborough  is  155 
miles.  An  inspector  of  the  Societv  for  the  Prevention  of 
Cruelty  to  Animals  had  the  cattle  fed  and  watered  at  Peter- 
borough, and  the  trucks  containing  the  cattle  were  handed 
over  by  the  North  Eastern  Railway  Company  to  the  Great 
Eastern  Railway  Company,  and  were  sent  by  the  first  avail- 
able train,  at  12.30  p.m.  to  March,  and  from  thence,  via 
Stratford,  to  Colchester.  The  distance  by  rail  from  Peter- 
borough to  Colchester  is  ninety-six  miles,  via  Cambridge, 
but  more  than  that  by  Stratford.  The  cattle  arrived  at 
CJolchester  at  4  o'clock  on  the  morning  of  the  14th  of  Feb- 
ruary, but  it  was  7  o'clock  before  the  trucks  came  alongside 
the  cattle  siding.  If  the  cattle  had  been  sent  via  Cambridge, 
thev  would  have  arrived  at  Colchester  at  10  o'clock  on  the 
night  of  the  13th  of  February.  i 

It  was  objected,  on  behalf  of  the  appellant :  First,  that 
no  offence  had  been  committed  within  the  jurisdiction  of  the 
Colchester  justices,  as  the  offence  arose  at  Kirkby  Stephen, 
and  not  at  Colchester,  and  that  the  words  of  s.  109,  giving 
iarisdiction  '*  where  the  party  charged  or  complained  against 
happened  to  be,"  referred  to  the  place  where  he  was  at  the 
time  of  commencing  the  proceedings  by  laying  the  informa- 
tion, and  not  to  the  place  where  he  was  at  the  time  of  hear- 
ing the  information  (*).  Secondly,  that  the  apy)ellant  was 
not  bound  to  request  that  water  might  be  supplied,  as  the 
time  which  the  cattle  were  on  the  North  Eastern  Railway 
was  not  likely  to  have  been  thirty  hours. 

The  justices  decided  that  they  had  jurisdiction  under 

(M  It  was  stated  by  counsel  that  the  appellant  was  in  Westmoreland  when  the 
rammoDS  was  issued. 
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8.  109,  first,  because  the  appellant's  act  continued  up  to  the 
delivery  of  the  animals  at  Colchester,  and,  secondly,  in  con- 
sequence of  the  appellant  being  there  present  before  them ; 
and  they  convicted  the  appellant,  and  adjudged  him  to  pay 
1^.  for  each  animal. 

The  question  for  the  court  was,  whether  the  justices  had 
jurisdiction  to  hear  the  information. 

Wightman  Wood^  for  the  appellant;  First,  the  justices 
547]  have  no  ^summary  jurisdiction  to  convict  under  b.  64. 
By  that  section  if  a  request  to  supply  water  and  food  is  not 
made  by  the  consignor  of  any  animal,  that  is,  cattle,  so  that 
the  animal  remains  without  water  for  thirty  consecutive 
hours,  the  consignor  is  guilty  of  an  offence  a^inst  the  act. 
Sect.  103  imposes  a  penalty  on  pensons  guilty  of  oflfences 
under  the  act ;  but  the  act  contains  no  clause  which  ex- 
pressly gives  justices  summary  jurisdiction.  Cullen  v. 
TrimMe  Q  was  a  decision  on  the  special  words  of  s.  57  of 
82  &  33  Vict.  c.  70.  That  section  refers  to  the  public  ex- 
posure of  diseased  animals,  and  provides  that  the  person 
charged  is  to  show  '*to  the  satisfaction  of  the  justices,  be- 
fore whom  he  is  charged,  that  he  did  not  know"  that  the 
animals  were  affected.  No  words  giving  a  jurisdiction  to 
justices  by  implication  are  to  be  found  in  s.  64. 

[Field,  J.,  referred  to  s.  108,  which  provides  that  if  any 
party  feels  aggrieved  by  the  dismissal  of  his  complaint  by 
justices,  or  by  any  determination  or  adjudication  of  justices 
with  respect  to  any  penalty  under  this  act,  he  may  appeal 
therefrom. 

Blackburn,  J.:  I  think  it  is  plain  enough  that  the  Legis- 
lature meant  that  penalties  under  this  act  should  be  recov- 
ered in  a  summarjr  manner  before  justices,  and  as  we  held 
that  justices  have  jurisdiction  under  s.  67,  so  we  must  hold 
that  they  have  jurisdiction  in  the  present  case.] 

Secondly,  by  s.  109  every  offence  under  this  act  shall  be 
deemed  to  have  arisen,  either  in  the  place  in  which  the  same 
actually  was  committ<3d  or  arose,  or  in  any  place  in  which 
the  person  charged  or  complained  against  happens  to  be. 
The  justices  had  no  jurisdiction  under  the  first  part  of  the 
section,  for  the  offence  was  actually  committed  at  Kurkby 
Stephen,  and  not  at  Colchester. 

[Blackburn,  J. :  The  request  need  not  be  made  when  the 
cattle  are  delivered  to  the  railway  company  to  be  carried ; 
it  may  be  made  at  any  time  during  the  transit  of  the  cattle 
before  the  thirty  hours  expire.] 

At  any  rate  tne  offence  was  complete  by  the  expiration  of 

(')  Law  Rep.,  7  Q.  B.,  416. 
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the  thirty  hours  before  the  cattle  reached  the  jurisdiction  of 
the  Colchester  justices.  The  justices,  however,  convicted 
on  the  latter  part  of  s.  109 :  "in  any  place  in  which  the  per- 
son charged  or  complained  against  happens  to  be." 

*[Blaokburn,  J.:  We  understand  from  the  case  [548 
when  the  summons  issued  the  appellant  was  not  at  Col- 
chester. ] 

At  that  time  he  was  in  Westmoreland,  but  appeared  be- 
fore the  justices  at  Colchester  in  answer  to  the  summons, 
but  that  does  not  give  the  justices  jurisdiction. 

The  respondent  did  not  appear. 

Blackburn,  J.:  We  have  disposed  of  the  first  point  ar- 
gued before  us  on  the  authority  of  OuUeny.  Trimble  {^\ 
which  we  think  shows  that  all  offences  against  the  act  are 
to  be  proceeded  against  summarily  before  justices. 

As  to  the  other  point.  It  appears  that  the  cattle  were  in 
point  of  fact  kept  without  water  for  more  than  thirty  hours, 
and  during  that  time  the  offence  was  being  committed,  and 
I  am  of  opinion  that  the  information  could  b^  laid  at  any 
place  through  which  the  cattle  passed  during  the  transit, 
provided  that  at  the  time  of  their  passing  the  thirty  hours 
had  not  elapsed.  When  the  thirty  hours  had  elapsed,  inas- 
much as  the  consignor  had  not  then  made  a  request  as  pro- 
vided by  the  statute  to  supply  the  animals  with  water,  the 
offence  was  actually  committed,  and  did  not  arise  at  any 

Flace  where  the  cattle  arrived  after  the  thirty  hours  expired, 
am  further  of  opinion  that  the  words,  *' happens  to  be,'' 
must  mean  in  any  place  in  which  he  is  after  the  offence  is 
complete.  If  the  appellant  had  travelled  with  the  cattle  to 
Colchester,  and  whilst  he  was  there  had  been  summoned 
before  the  justices,  they  would  have  had  jurisdiction,  but 
they  cannot,  by  issuing  a  summons  at  a  time  when  he  was 
not  at  Colchester,  and  compelling  him  to  come  before  them, 
give  themselves  jurisdiction  to  convict  him  of  the  offence 
charged. 

Lush,  J.:    It  is  clear  that  the  justices  for  the  borough  of 
Colchester  had  no  jurisdiction. 
Field,  J.,  concurred. 

Judgment  for  the  appellant. 

Attorney  for  appellant :  E,  Doyle^  for  JoneSy  Colchester. 

0)  law  Rep.,  7  Q.  B.,  416. 

See  Bevised  Statutes  of  the  United  Mich.,  515,  as  to  whether  a  carrier,  in 

States,  §§  438^-4890 ;  2  Laws  N.  Y.,  orde^  to  preserve  the  existence  of  live 

1210,  cliap.   660;    6  Edm.    St.,   776;  animals,  is  bound  to  water  and  to  feed 

American  Express,  etc.,  v.  Phillips,  29  them. 
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[Law  Reports,  10  Queen's  Bench,  549.] 
June  16,  1876. 

549]  *MuLLiGAN  V.  Cole  and  Others, 

■ 

JUbd — Nimsttit  an  Ground  of  Words  not  capable  qf  a  dff amatory  Setae. 

Declaration  for  a  libel  published  in  a  Walsall  newspaper :  "  Walsall  Science  and 
Art  Institute.  The  public  are  informed  that  Mr.  M.'s  "  (^the  plaintiff's)  **  connection 
with,  the  institute  has  ceased,  and  that  he  is  not  authorized  to  receive  subscriptioDS 
on  its  behalf."  Signed  by  the  defendants  as  officers  of  the  institute.  Innuendo,  iht& 
the  plaintiff  falsely  pretended  to  be  authorized  to  receive  subscriptions  on  behalf  of 
the  institute. 

At  the  trial  it  appeared  that  the  plaintiff  was  a  certificated  art  master,  and  had 
been  master  at  the  institute.  His  engagement  with  the  defendants  ceased  in  Jnne, 
1874,  and  he  got  up  and  became  master  of  another  school,  which  was  called  *'Tfao 
Walsall  Government  School  of  Art,"  and  was  opened  in  August ;  in  September  the 
advertisement  complained  of  appeared. 

The  learned  judge  directed  a  nonsuit  on  the  ground  that  the  advertLsemeot  wii 
not  capable  of  the  defamatory  meaning  attributed  by  the  innuendo : 

Held,  that  the  nonsuit  was  right :  for  that  the  advertisement  was  not  capable  of  a 
defamatory  meaning. 

Declaration  that  defendants  falsely  and   maliciously 

Sublished  of  the  plaintiff  in  a  newspaper,  called  the  Walsall 
observer,  the  words  following :  "  Walsall  Science  and  Art 
Institute.  The  public  are  respectfully  informed  that  Mr. 
Mulligan's"  (meaning  the  plaintiff's)  '*  connection  with  the 
institute  has  ceased  and  that  he  is  not  authorized  to  receive 
subscriptions  on  its  behalf  ;"  signed  by  the  three  defendants 
as  chairman,  treasurer,  and  secretary  respectively;  mean- 
ing thereby  that  the  plaintiff  falseljr  assumed  and  pretended 
to  be  authoiized  to  receive  subscriptions  on  behalf  of  the 
said  institute.  • 

Pleas :  First,  not  guilty  ;  second,  as  to  the  publication  of 
the  words  in  the  declaration  (without  the  alleged  meaning), 
that  the  words  were  and  are  true  in  substance. 

Issue  joined. 

At  the  trial  before  Quain,  J.,  at  the  Staffordshire  Spring 
Assizes,  it  appeared  that  the  plaintiff  was  a  certificated  art 
master ;  he  had  been  appointed  master  to  the  Walsall  school 
of  art,  which  had  been  established  at  Walsall  in  connection 
with  the  Science  and  Art  Department  at  South  Kensington, 
and  which  was  subseq^uently  called  the  Walsall  Science  and 
Art  Institute,  and  ot  this  institute  the  defendants  were 
550]  chairman,  treasurer,  and  secretary  respectively.  *In 
June,  1874,  the  plaintiff's  engagement  with  the  defendants 
ceased  by  notice  from  them,  in  consequence  of  his  not  acced- 
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ing  to  certain  alterations  in  the  terms  of  his  engagement 
which  the  defendants  had  proposed.  The  plaintiff  was 
afterwards  instrumental  in  establishing  a  new  school  of  art 
called  the  Walsall  Government  School  of  Art,  and  he  had 
obtained  subscribers  and  received  subscriptions  for  it.  The 
new  school  was  opened  on  the  10th  of  August,  1874,  and 
the  advertisement,  the  subject-matter  of  the  libel,  was  pub- 
lished in  thQ  Walsall  Observer  of  the  19th  and  26th  of  Sep- 
tember. In  addition  to  the  above  facts,  the  plaintiff  stated 
that  he  had  never  solicited  subscriptions  for  the  Wal^l 
Institute. 

The  learned  judge  directed  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury  that  the  advertise- 
ment bore  the  meaning  imputed  to  it  by  the  innuendo. 

A  rule  for  a  new  trial  was  obtained  on  the  ground  of  mis- 
direction by  the  judge  in  nonsuiting  the  plaintiff  because 
there  was  no  evidence  of  the  innuendo. 

/.  /.  Powell^  Q.C.,  and  BosanqueU  showed  cause:  The 
words  without  the  meaning  attached  by  the  innuendo  are 
incapable  of  a  defamatory  meaning,  and  there  is  no  evidence 
to  show  they  were  used  or  intended  to  bear  the  meaning 
ascribed  to  them  by  the  innuendo ;  and  that  being  the  case, 
it  was  the  duty  of  the  judge  to  withdraw  the  case  from  tha 
jniy :  Hunt  v.  Ooodldke  (*),  citing  the  judgment  of  Wilde, 
C.  J.,  delivering  the  judgment  of  the  Exchequer  Chamber  in 
Sturt  V.  Blagg  (•) :  ' '  Undoubtedly  it  is  the  duty  of  the  judge 
to  say  whether  a  publication  is  capable  of  the  meaning 
ascribed  to  it  by  the  innuendo." 

[Lush,  J.:  Since  the  Common  Law  Procedure  Act,  1862 
(15  k  16  Vict.  c.  76),  s.  61,  if  the  words  are  capable  of  any 
defamatory  meaning,  the  case  must  be  left  to  the  jury :  see 
Watkin  v.  IfaU{').] 

Looked. at  in  connection  with  the  circumstances  under 
which  it  was  published,  the  advertisement  can  only  mean 
that  the  public  *are  informed  that  the  connection  of  [661 
the  plaintiff  with  the  institute  had  ceased  ;  and  it  was  neces- 
sary to  do  this  in  order  to  prevent  the  mistakes  which  would 
otherwise  arise  from  the  similarity  of  the  names  of  the  two 
schools. 

B.  AfaithewSj  Q.C.,  in  support  of  the  rule :  The  meaning 
imputed  to  the  words  by  the  innuendo  is  the  natural  one ; 
but  the  words,  at  the  very  lowest,  are  capable  of  the  defam- 
atory meaning  imputed  to  them  ;  and  "it  is  only  when  the 
jadge  is  satisfied  that  the  publication  cannot  be  a  libel,  and 

(')  48  L.  J.  (C.PO,  M,  66.  (»)  Law  Rep.,  8  Q.  B.,  896. 

('}  10  Q.  B..  at  p.  908. 
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if  it  is  found  by  the  Jary  to  be  snch,  their  verdict  will 
t  aside,  that  he  is  iiistified  in  withdrawing  the  question 
their  cognizance:  '  per  Kelly,  C.B.,  in  Cox  v.  Zee('). 
lonsuit  therefore,  waa  wrong,  and  the  rule  oogjit  '*  ^' 
absolute. 

iLLOR,  J. :  I  am  of  opinion  that  the  nonsalt  was  right, 
that  there  waa  no  question  which  my  Brother  Qu&in 
I  properly  have  left  to  the  jury.  The  action  is  for  a 
i  the  words  complained  of  are:  [The  learned  judge  rt«d 
bel.]  Heading  the  words  in  their  ordinary  sense,  they 
int  to  no  more  than  information  to  the  public  that  the 
tiff,  Mr.  Mulligan,  who  had  been  connected  wiih  the 
nte,  no  longer  had  any  connection  with  it,  and  was 
tore  not  authorized  to  receive  subscriptions  for  it,  and 
mbscriptions  paid  to  him  would  not  oe  for  it.  I  can- 
elp  thinking  that  to  an  ordinary  person  it  would  con- 
10  more  than  the  legitimate  information,  and  that  no 
defamatory  meaning  as  that  imputed  by  the  innnendo, 
ny  other  defamatory  meaning,  was  intended  to  be  ex- 
ed.  It  appears  also  to  me  that  the  plaintiff  failed  in 
g  any  other  meaning  to  the  advertisement  than  that 
S  it  naturally  bears,  which  is  perfectly  innocent.  It 
published,  doubtless,  toprevent  the  confusion  between 
vo  schools,  which  it  was  naturally  apprehended  wonld 
from  the  similarity  of  names.  I  have,  therefore,  come 
e  conclusion  that  my  Brother  Quain  adopted  the  only 
;r  course ;  as  there  was  nothing  in  the  evidence  or  in 
a.ngnage  of  the  advertisement  to  show  it  was  not  per- 
T  bona  fide;  and  there  was  therefore  nothing  which 
amounted  to  proof  for  *the  jury  that  it  bore  a  defam- 
meaning.  The  rule  must,  therefore,  be  discharged. 
SH,  J. :  1  have  entertained  considerable  doubt  dnriag 
iscussion  ;  but  I  have  come  to  the  conclusion  that  the 
a  are  not  capable  of  the  sense  put  upon  them  by  the 
?Iido,  nor  of  any  other  defamatory  sense,  so  as  to  sup- 
the  declaration  for  libel.  On  looking  at  the  circnm- 
BB  it  seems  clear  that  no  reader  of  the  newspaper  could 
nably  infer  that  the  plaintiff  had  been  going  about 
;ting  subscriptions,  or  had  been  guilty  of  receiving 
sriptions  for  his  own  school  which  had  been  intended 
le  other;  but  the  plaintiff,  having  been  connected  with 
>ne,  the  defendants'  Institute,  they  published  the  ad- 
lement  to  prevent  the  mistakes  which  might  arise  from 
eing  connected  with  a  similar  institution.  That  seems 
!  to  hti  the  ordinary  meaning  of  the  advertise nient,  and 

(I)  Law  Rep.,  4  Ex.,  at  p.  288. 
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the  defendants  were  justified  in  publishing  it.  Just  as,  on 
a  dissolution  of  partnership,  a  notice  is  given  in  the  news- 
papers, that  only  one  of  the  partners  is  authorized  to  receive 
debts  due  to  the  firm ;  and  it  could  never  be  suggested  that 
this  was  meant  to  im^lv  that  the  other  partners  had  been 
improperly  collecting  the  debts.  The  case  certainly  comes 
very  near  the  dividing  line,  so  near  as  to  have  raised 
doubts  in  my  mind.  But  on  the  whole,  I  havlB  come  to  the 
conclusion  that  thb  case  ought  not  to  have  been  left  to 
the  jury. 
QuALtr,  J.,  concurred. 

Rule  discharged. 

Altomeys  for  plaintiff :  Flux  &  LeadbitteTj  for  SUder^ 
Darlaston. 

Attorneys  for  defendants :  Pearce  &  8on^  for  Wilkinson 
&OiUespie^  Walsall. 


[Law  Reports,  10  Queen's  Bench,  663.] 

Jane  16,  1876. 
[IN  THE  EXCHEQUER  CHAMBER.] 

*KiSH  V.  Cory  and  Others.]  [553 

Skipping — Charterparty — Condition  thai   Charterer's  lAabdity  ahaU    cease — Ideti  on 

Cargo  for  Demurrage. 

Bt  a  charterparty  cargo  was  to  be  loaded  in  thirteen  working  days,  and  to  be 
dtscharged  at  not  less  than  thirty  tons  per  working  day.  Ten  days  demurrage  to 
be  allowed  above  the  said  days.  Charterer's  liability  to  cease  when  ship  is  loaded, 
tile  captain  or  owner  having  a  lien  on  cargo  for  freight  and  demurrage : 

Hdd,  that  tlie  charterer  upon  loading  the  cargo  was  discharged  from  liability  for 
demumge  incurred  at  the  port  of  loading. 

FrmceKo  v.  Money  (Law  Rep.,  8  Ex.,  101 ;  4  Eng.  R.,  476),  affirmed. 

^Nffrv,  whether  the  lien  for  "demurrage"  would  have  extended  to  damages  for 
detention  beyond  the  demurrage  days. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  fa?or  of  the  defendants  on  demurrer  to  pleas. 

First  count,  that  by  charterparty  made  and  entered  into 
between  the  plai'ntiflf  and  defendants  it  was  amongst  other 
thin^  agreed  as  follows :  that  the  vessel  Spring  should  with 
all  dispatch  proceed  to  the  usual  safe  loading  berth  at  Hull, 
as  ordered  by  shippers,  and  there  take  on  board  as  tendered 
in  the  regular  and  customary  manner  a  full  and  complete 
cargo  of  coal,  which  the  merchants  bound  themselves  to 
provide  for  shipment,  not  exceeding  what  she  could  reason- 
ably stow  and  carry  over  and  above  her  tackle,  &c.,  cargo 
to  be  loaded  in  thirteen  clear  working  days  from  the  day 
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written  notice  was  given  that  all  ballast  or  inward  cargo  was 
discharged  and  the  stiffening  coals  .(if  any)  were  on  board, 
and  of  the  vessel  being  ready  to  receive  the  remainder  of  her 
cargo :  that  the  vessel  did  proceed  pursuant  to  the  charter, 
as  ordered  by  the  shippers,  to  the  usual  safe  loading  berth 
at  Hull,  and  that  written  notice  was  given  to  the  defendants 
or  their  agents  in  that  behalf,  that  the  vessel  was  ready  to 
receive  her  cargo  pursuant  to  the  charterparty :  that  all 
conditions  precedent  were  performed,  yet  the  defenda.nts  did 
not  load  the  cargo  within  the  thirteen  clear  working  days 
from  the  day  written  notice  was  given  and  as  agreed  by 
the  charterparty,  but  kept  and  detained  the  vessel  after  the 
thirteen  clear  working  days,  although  the  vessel  during  the 
554]  *thirteen  davs  was  always  ready  and  able  to  load  the 
agreed  cargo,  and  kept  and  detained  the  vessel  for  the  space 
of  five  days  over  and  above  the  thirteen  days,  whereby  the 
plaintiff  lost  the  use  of  the  vessel  and  the  profits  thereof  and 
was  put  to  expense  in  maintainirfg  the  vessel  and  the  master 
and  crew  thereof,  and  in  paying  dock  and  other  dues  in 
respect  of  the  vessel. 

Second  count,  that  it  was  agreed  between  the  plaintiflf  and 
the  defendants  that  the  vessel.  Spring,  should  be  chartered 
to  the  defendants  for  a  voyage  from  tne  usual  loading  berth 
at  Hull  to  Alexandria,  and  that  the  defendants  would  load 
in  a  regular  and  customary  manner  a  full  and  complete 
cargo  of  coals  on  board  the  vessel  in  thirteen  clear  worting 
days  from  the  day  written  notice  was  given  to  the  defen- 
dants or  their  agents  in  that  behalf,  that  the  ship  was  ready 
to  receive  her  cargo,  and  that,  should  default  oe  made  in 
loading  the  carco  in  thirteen  clear  working  days  from  the 
day  aforesaid,  the  defendants  would  pay  to  the  plaintiflf  at 
the  rate  of  f ourpence  per  register  ton  of  the  vessd  per  day ; 
that  the  vessel  was  chartered  as  aforesaid  :  that  all  condi- 
tions precedent  had  been  performed,  yet  default  was  made 
in  loading  the  cargo  in  thirteen  clear  working  days  from  the 
day  aforesaid,  and  the  ship  was  kept  and  detained  for  five 
days  over  and  above  the  thirteen  working  days,  and  the  de- 
fendants have  not  paid  to  the  plaintiflf  at  tne  rate  of  four- 
pence  per  register  ton  of  the  vessel  per  day. 

Third  count,  for  money  payable  for  demurrage  of  the 
plaintiflf' s  ship. 

Fifth  plea,  to  the  first  and  second  counts  that  the  agree- 
ment in  the  second  count  is  the  charterparty  mentioned  in 
the  first  count,  and  that  the  charterparty  is  as  follows :  the 
plea  then  set  out  the  charterparty,  the  material  parts  of 
which  were:  '*That  the  vessel  shall  proceed  to  Hull  and 
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there  take  on  board  as  tendered  a  full  and  complete  cargo  of 
coal  which  the  merchants  bind  themselves  to  provide  for 
shipment  .  .  .  Cargo  to  be  loaded  iij  thirteen  clear  working 
days  from  the  day  written  notice  is  given  that  all  ballast  or 
inward  cargo  is  discharged,  and  being  so  loaded  the  vessel 
shall  proceed  to  Alexandria  and  deliver  the  same  ...  on 
being  paid  freight  at  the  rate  of  £21  per  keel  of  twenty-ojie 
tons  .  .  .  freight  to  be  paid,  one  third,  if  required,  in  cash  on 
signing  bills  *of  lading,  Idbs  five  per  cent,  -for  all  [655 
charges,  balance  at  port  of  discharge  in  cash  at  the  current 
rate  of  exchange  for  ship' s  disbursement,  and  remainder  by 
an  approved  bill  upon  London  at  three  months'  date,  or  all 
caisb  equal  thereto  at  captain's  option  on  the  right  and  true 
delivery  of  the  whole  cargo.  Cargo  to  be  discharged  at  not 
less  than  thirty-five  tons  per  working  dav,  time  to  commence 
on  the  ship  iJeing  ready  to  deliver.  Ten  days'  demurrage 
for  all  like  days  above  the  said  days  to  be  paid  at  the  rate 
of  fourpence  per  register  ton  per  day.  .  .  .  JBills  of  lading 
to  be  signed  as  presented  without  prejudice  to  this  charter- 
prty.  .  .  .  Charterer's  liability  to  cease  when  the  ship  is 
loaded,  the  captain  or  owner  having  a  lien  on  cargo  for 
freight  and  demurrage."  The  plea  then  averred  that  the 
ship  was  loaded  by  the  defendants  with  the  agreed  cargo 
within  the  ten  days  on  demurrage  stipulated  in  the  charter- 
party,  and  that  thereupon  the  deiendants'  liabilities  as 
charterers  upon  and  under  the  charterparty  ceased. 

Sixth  plea  was  a  similar  plea  to  the  third  count  for  de- 
morrage. 

Demurrer  to  the  fifth  and  sixth  pleas  and  joinder  in  de- 
murrer. 

June  5,  1874.  Judgment  was  given  by  the  Court  of 
Queen's  Bench  for  the  defendants  on  the  authority  of  Fran- 
cesco  V.  Massey  ('). 

A.  L.  Smithy  for  the  plaintiflf :  It  must  be  admitted  that 
Francesco  v.  Massey  {')  is  an  authority  against  the  plaintiflf. 
The  words  in  that  case  were  similar  to  those  in  this  case, 
" charterer's  liability  to  cease  when  the  ship  is  loaded,  the 
captain  having  a  lien  upon  the  cargo  for  freight  and  demur- 
rage." The  court  held  that  the  Tien  on  the  cargo  for  de- 
murrage extended  to  demurrage  at  the  port  of  loading  as 
well  as  at  the  port  of  discharge,  and  that  the  charterer's 
liability  was  discharged.  That  case,  however,  is  not  a  bind- 
ing authority  in  a  court  of  error.  The  parties  to  this  char- 
terparty never  intended  by  such  a  clause  to  divest  a  vested 
cause  of  action ;  and  the  true  construction  of  the  clause  is, 
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charterer  is  to  be  liable  for  a  breach  of  the  charter- 
ior  and  during  the  loading  of  the  cargo  ;  but  after 
3  ia  on  board,  he  is  to  be  exempt  from  all  fntnre 
and  for  any  breach  of  the  charterparty  after 
ling  the  shipowner  must  rely  upon  hia  Hen. 
'ewrseii  v.  Lotinga  (')  and  Christoffersen  v.  Han- 
B  in  favor  of  this  construction.  On  the  other  hand, 
?r  V.  Breslatier  {')  is  a  decision  adverse  to  the  plain- 
that  case  was  not  approved  of  in  Grap  v.  parrC), 
kart  V.  Falki^yW,  was  decided  that  a  clause,  by 
le  shipowner  was  to  have  an  absolute  lien  on  cargo 
ht  and  demurrage,  the  charterer's  liability  to  any 
a  the  charter  ceasingwhen  he  should  have  delivered 
5  alongside  ship,  applied  only  to  demurrage  at  the 
ischarge.  The  cases  would  seem  to  be  conflicting; 
the  authority  of  the  earlier  cases,  the  plaintiff  is 
under  this  charterparty  to  maintain  his  action  for 
ze  incurred  at  the  port  of  loading. 
HiU  for  the  defendants :  The  clause  in  the  charter- 
icharges  the  charterer  from  all  liability  for  breaches 
arterparty  incurred  both  at  the  port  of  loading  and 
of  discharge,  and  the  shipowner  has  a  lien  for  de- 
incurred  at  the  home  port  as  well  as  at  the  foreign 
'rancesco  v.  Massey  {')  is  precisely  in  point.  Bram- 
,  says:  "By  the  charterparty  the  charterer  was 
to  a  certain  number  of  days  on  demurrage.  Tbis 
licable  to  the  loading  as  well  as  to  the  unloading, 
these  days  were  consumed  at  the  port  of  loading, 
a  portion  of  them  the  defendant  nas  paid.  The 
;laim  is  for  the  residue  of  the  days  so  consumed  at 
of  loading.  The  charter  contained  a  clause  that  on 
he  cargo  the  charterer' s  responsibility  should  cease, 
lin  having  a  lien  for  freight  and  demurrage.  It  is 
le  to  say  that  this  would  not  give  a  lien  for  demur- 
irred  as  well  at  the  port  of  loadinji;  as  at  the  port  of 
i,  and  so  for  the  demurrage  sued  fur ;  and  it  seems 
le  to  hold  that  the  matters  as  to  wliidi  the  liability 
ease  were  not  the  same  as  the  matters  as  to  which 
yas  given.  If  so,  the  defendant  is  discharged,  and 
m  is  not  maintainable."  The  whole  of  that  reason- 
)plicable  to  the  present  case.  It  is  only  rea-son- 
the  merchant  in  England  shipping  a  cargo  for  a 
irincipal  should  be  free  from  liaoility  when  lie  has 
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*performed  his  part  of  the  contract  and  shipped  the  [557 
cargo,  and  after  the  cargo  Is  shipped  the  shipowner  should 
have  his  remedy  against  the  foreign  consignee,  with  a  lien 
on  the  cargo. 

[Brett,  J. :  If  the  vessel  was  detained  beyond  the  days 
allowed  for  demurrage  would  t]jie  shipowner  have  any  lien 
on  the  cargo  for  damages  for  detention  ?] 

Most  probably  he  would,  but  that  question  does  not  arise 
in  the  pi-esent  case. 

A.  jL.  Smithy  in  reply. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

We  have  to  construe  a  charterparty,  in  which  certain  days 
are  given  for  loading,  certain  days  are  given  for  unloading, 
"and  ten  days  on  demurrage  for  all  like  days  above  the 
said  days  to  be  paid  at  the  rate  of  4d.  per  register  ton  per 
day."  The  action  is  brought  upon  the  charterparty  for  de- 
murrage at  the  rate  mentioned  for  certain  days  in  excess  of 
the  working  days  which  were  fixed  for  the  loading ;  and 
the  question  arises  upon  the  words,  "Charterer's  Imbility 
to  cease  when  the  ship  is  loaded,  the  captain  or  owner  hav- 
ing a  lien  on  cargo  for  freight  and  demurrage." 

ifow,  if  this  were  res  iiuegra,  and  I  had  to  construe  this 
charterparty  entirely  free  from  authority,  there  would  be 
very  much  to  be  said  for  a  different  construction  to  that  at 
which  I  have  arrived,  and  at  which  I  believe  every  member 
of  this  court  has  arrived.  There  would  have  been  a  good 
deal  to  be  said  for  the  argument  that  has  been  addressed  to 
us,  that  the  words  ''charterer's  liability  to  cease  when  the 
ship  is  loaded,  the  captain  and  owner  having  a  lien  upon  the 
cargo  for  freight  and  demurrage,"  meant  to  keep  the  lia- 
biUty  of  th^  charterer  alive  for  breaches  committed  before 
the  ship  was  loaded,  and  that  these  words  only  exempted  the 
charterer  from  that  liability  which,  but  for  this  stipulation, ' 
would  accrue  against  him  for  delay  and  demurrage  at  the 
port  of  discharge.  This  view  does  not  now  seem  maintain- 
able, as  it  is  opposed  to  two  propositions  which  have  been 
already  established  by  judicial  decisions.  It  has  been  held 
that  where  the  days  for  demurrage  are  mentioned  in  the 
charterparty  after  the  loading  daj^s  and  after  the  discharg- 
ing days,  the  general  words  ascertaining  the  *demur-  [558 
rage  days  apply  both  to  the  loading  daj'^s  and  discharging 
days.  That  has  been  held  repeatedly,  and  mav  be  con- 
sidered determined.  And  it  has  likewise  been  held  that 
where  demurrage  is  mentioned,  and  it  is  stipulated  that  the 
liability  of  the  charterer  is  to  cease  when  the  ship  is  loaded, 
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in  an  action  for  demurrage,  in  the  strict  sense  of  the  term, 
the  charterer  is  protected  against  liability,  as  well  at  the 
port  of  loading  as  at  the  port  of  discharge. 

Now,  in  mercantile  contracts  which  are  drawn  with  refer- 
ence to  decided  cases,  it  is  important  stare  deci^is^  and 
whatever  might  have  been  my  impression  apart  from  the 
cases  cited  before  us,  I  am  'not  prepared  to  overrule  them, 
and  therefore  I  accept  ^ancesco  v.  Massey  C)  as  a  bindine 
authority.  Bannister  v.  Breslauer  (*),  whicn  was  referred 
to  in  the  argument,  was  an  action  on  a  charterparty,  in 
which  no  days  for  demurrage  were  specified,  but  it  contained 
a  clause  that  the  charterer' s  liability  should  cease  upon  ship- 
ping the  cargo,  provided  the  same  should  be  worth  the 
freight  on  arrival  at  the  port  of  discharge,  the  captain  hav- 
ing an  absolute  lien  on  it  for  demurrage.  A  delay  having 
occurred  in  loading,  the  shipowners  sued  the  charterers. 
The  Court  of  Common  Pleas  in  effect  held  that,  as  the  lien 
for  demurrage  could  there  apply  only  to  detention,  as  dis- 
tinguished from  demurrage  properly  so  called,  the  charter- 
ers were  exempt  from  liability.  The  reasoning  on  which 
that  case  was  decided  has  been  questioned,  and  perhaps  on 
strict  examination  does  not  appear  perfectly  accurate ;  but 
it  seems  to  me  that  the  decision  itself  was  perfectly  right, 
and,  upon  a  charterparty  containing  a  similar  provision,  1 
should  be  prepared  to  adhere  to  Bannister  v.  Breslauer  ('). 
Hereafter  a  question  may  arise  as  to  the  construction  of  a 
charterparty  framed  like  the  one  before  us,  when  the  ship- 
owner sues,  not  for  demurrage  properly  so  called,  but  for 
unliquidated  damages  for  detention  at  the  port  of  loading, 
and  when  the  charterer  relies  upon  the  clause  exempting 
him  from  liability.  It  will  be  necessary,  then,  to  consider 
whether  demurrage  includes  detention.  I  am  inclined  to 
think  that,  even  in  that  case,  it  will  be  held  that  the  char- 
terer's  liability  ceases  on  loading,  and  the  lien  attaches.  I 
think  this  was  the  opinion  of  my  Brother  Lush' in  Chris- 
559]  toff &r  sen  v.  *  Hansen  (').  There  was  a  question  as  to 
detention,  and  Lush,  J.,  says :  ''If  there  were  any  provision 

fiving  the  shipowner  an  equivalent  advantage,  tnere  would 
e  a  very  good  reason  for  liis  absolving  the  defendant  [the 
charterer]  altogether."  Without  offering  any  opinion  as  to 
this  question,  whenever  it  shall  arise,  I  am  of  opinion  that 
the  judgment  of  the  court  below  must  be  affirmed. 

Brett,  J.:  We  are  called  upon  to  construe  a  clause  which 
is  now  frequently  inserted  in  charterparties ;  and  as  mercan- 


(')  Law  Rep.,  8  Ex.,  101. 
(-•)  Law  Rep.,  2  C.  P.,  497. 


(»)  Law  Rep.,  7  Q.  B.,  609,  516. 
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tile  documents  are  drawn  up  with  reference  to  judicial  de- 
cisions, I  am  not  prepared  to  overrule  any  of  the  cases  cited 
before  us,  although  I  dissent  from  the  principle  on  which 
thev  were  founded. 

Three  interpretations  of  the  clause  may  be  suggested.  By 
the  first,  liability  of  every  kind,  as  well  for  past  as  for  fu- 
ture breaches,  is  to  cease  so  far  as  the  charterer  is  concerned. 
By  the  second  the  charterer  is  exempted  only  from  future 
liability,  that  is,  after  the  loading  of  the  ship ;  but  in  each 
case  the  shipowner  can  enforce  his  remedy  against  the  con- 
fflgnee  by  his  lien  on  the  cargo.  B;^  the  tliird  the  charterer' s 
liability  is  to  cease,  but  only  a  partial  remedy  is  given  to  the 
shipowner  by  the  lien  against  the  consignee,  that  is,  he  can 
exercise  his  lien  for  demurrage,  but  not  for  detention.  If 
this  last  were  the  legal  interpretation  of  the  clause,  I  should 
think  it  so  unjust  that  I  should  be  prepared  to  overrule  for- 
mer decisions  upon  which  it  is  based,  for  I  cannot  think  that 
it  would  express  the  real  agreement  of  the  parties ;  but  I  am 
inclined  to  think  that  the  interpretation  to  be  adopted  at 
the  present  day  is  that  the  charterer's  liability  for  past 
breaches  is  to  cease  upon  loading  the  cargo,  but  the  remedy 
of  the  shipowner  is  given  against  the  consignee  to  the  ex- 
tent of  his  remedy  against  the  charterer,  that  is  to  say,  the 
lien  is  given  in  full  for  all  breaches  for  which  the  shipowner 
would  but  for  this  clause  have  had  a  remedy  against  the  char- 
terer. I  know  that  in  this  case  it  is  unnecessary  to  say  that 
the  lien  is  given  for  more  than  demurrage  properly  so  called 
at  the  port  of  loading,  but  I  cannot  be  a  party  to  constru- 
ing such  a  clause  as  this,  and  holding  that  it  absolutely 
absolves  the  charterer  from  all  liability,  past  as  well  as  fu- 
ture, without  considering  what  must  tafee  place  were  we 
also  to  hold  that  the  lien  were  *given  simply  for  de-  [560 
murrage  properly  so  called.  The  consequence  would  be 
tliat  if  the  ship  were  detained  at  the  port  of  loading  beyond 
the  demurrage  days,  the  liability  of  the  charterer  when  the 
ship  was  loaded  would  cease;  there  could  be  no  action 
against  him  for  detention,  and  yet  there  would  be  no  lien 
upon  the  cargo  for  anvthing  but  demurrage  proper,  aiid  the 
shipowner  would  be  obliged  to  deliver  the  cargo  to  the  con- 
signee on  payment  of  the  demurrage.  He  would  have  no 
action  againbt  the  consignee  for  detention  at  the  port  of  load- 
ing, and  notwithstanding  the  fault  of  the  charterer,  he  would 
have  no  remedy  against  any  one.  The  result  would  be  so 
nnjust  that  I  cannot  think  that  this  constructipn  was  meant 
by  the  parties.  It  may  be  said  that  this  difficulty  may  be  ob- 
viated by  holdini^  that  the  liability  of  the  sliii)owner  was  to 
li  ExG.  Rep.  4G 
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cease  only  in  respect  of  the  delay  of  the  vessel  daring  the 
demurraee  days,  and  that  the  lien  wonld  attach  for  that 
only,  and  that,  notwithstanding  the  clause  of  exemption,  a 
right  of  action  would  remain  against  the  charterer  for  de- 
laying the  ship  at  the  port  of  loading  beyond  the  demur- 
lage  days.  That  construction  seems  hardly  consistent  with 
the  decisions  in  which  it  has  been  held  that  the  charterer's 
liability  is  to  cease  for  past  breaches  of  the  charterparty,  at 
all  events  in  the  detention  of  the  ship.  I  feel  certain  that 
when  the  occasion  arises  it  will  be  held,  upon  a  clause  like 
this,  containing  a  cesser  of  liability  of  the  charterer  and  a 
lien  for  demurrage,  that  "demurrage"  includes  not  only 
demurrage  proper,  but  also  that  which  is  in  the  nature  of 
demurrage,  viz.,  detention  at  the  port  of  loading.  This  will 
make  the  contract  just  and  reasonable,  and  it  may  be  fairly 
held  that  the  parties  contemplated  this  construction.  It  is 
because  I  have  future  decisions  in  my  mind  that  I  can  con- 
strue this  clause  as  a  discharge  of  the  liability  of  the  char- 
terer; otherwise  I  should  be  prepared  to  hold  that  the 
clause  related  only  to  breaches  after  the  ship  was  loaded, 
and  the  charterer  was  liable  for  any  breaches  happening  be- 
fore. But  for  the  reasons  I  have  stated  I  agree  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Cleasby,  B.:  In  construing  the  clause  in  question,  one 
may  properly  consider  the  object  of  introducing  it.  It  is 
obvious  that  if  it  had  reference  to  an  enterprise  of  the  char- 
561]  terer — that  is,  if  he  *was  the  merchant  shipping  his 
coals  from  Hull  to  Alexandria  for  sale  there,  the  clause 
would  be  useless,  because  it  could  make  no  real  difference 
to  him  whether  he  or  his  goods  were  to  pay  the  freight  or 
demurrage.  But  a  captain  whose  ship  is  at  Cardiff  will  not 
proceed  to  Hull  upon  the  chance  of  findinjj  a  cargo  or  an  in- 
complete cargo  on  which  he  could  have  a  lien,  and  therefore 
he  requires  the  liability  of  a  responsible  person  that  he  shall 
have  a  cargo,  and  a  complete  cargo ;  but  he  is  ready  to  agree 
that,  as  soon  as  he  has  a  complete  cargo,  he  will  look  to  his 
lien,  and  the  charterer  makes  himself  liable  till  a  complete 
cargo  is  loaded,  and  he  is  to  be  discharged  afterwards.  This 
is  only  the  general  idea ;  but,  of  course,  in  seeing  what  the 
effect  of  the  clause  is  in  each  case,  we  must  look  at  the  lau- 
<j:uage  of  each  charter  ;  and  in  considering  the  pi-esent  case, 
.IS  several  judgments  to  which  I  have  been  a  party  have  been 
referred  to  as  authorities,  I  prefer  to  rest  the  conclusion 
lather  upon  reason  than  upon  authority. 

I  think  that  the  natural  meaning  of"  the  words  '' liability 
to  cease"  is  that  the  charterer's  liability  is  to  be  put  an  end 
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to  upon  a  certain  event,  not  that  his  obligation  should 
cease  as  regards  carrying  into  effect  the  contract  afterwards. 
These  words  *'liabilitv  to  cease"  were  the  words  used  in 
all  the  cases,  such  as  Oglesby  v.  TgUsias  (*)  and  Milvain  v. 
Perez  (•),  where  some  matters,  in  respect  of  which  .the  lia- 
bility was  to  cease,  were  expressly  matters  which  arose  be- 
fore the  loading  was  complete,  and  where  the  words  were 
held  to  put  an  end  to  a  past  liability,  and  not  to  a  future  ob- 
ligation :  see  the  judgment  of  Hill,  J.,  in  the  last-cited  case. 
So  far  as  the  position  of  the  shipowner,  as  well  as  of  the 
charterer,  is  concerned, .  it  makes  no  difference  whatever 
whether  the  demurrage  accrues  at  the  port  of  loading  or  at 
the  port  of  discharge.  In  either  case  the  shipowner  has  his 
lien,  and  it  does  not  appear  to  be  reasonable  to  hold  that,  if 
the  demurrage  accrued  at  the  port  of  discharge,  the  char- 
terer should  be  released,  as  the  shipowner  could  look  to  his 
lien,  but  if  it  occurred  at  the  port  of  loading  he  could  not. 

No  argument  was  addressed  to  us  in  the  present  case  upon 
the  difficult  question  whether  the  charterer  would  be  dis- 
charged from  *liability  for  unliquidated  damages  in  [562 
respect  of  detention,  as  distinguished  from  the  agreed  pay- 
ment for  demurrage  during  ten  days.  On  this  question  I 
will  only  remark  mat  the  clause  may  faiily  be  considered 
ag  referring  to  those  matters,  such  as  payment,  which  are 
wntemplated  as  arising  upon  the  contract,  and  not  to  those 
which  arise  from  a  breach  of  the  contract  by  detention. 
Tlie  same  difficulty  as  regards  detention  would  arise  whether 
it  took  place  at  the  port  of  loading  or  of  discharge. 

In  the  present  case,  notwithstanding  the  place  where  the 
demurrage  clause  occurs,  I  feel  satisfied  that  if  the  ship 
occupied  more  than  thirteen  days  in  loading — say  fifteen 
days — that  two  days  would  go  down  as  demurrage,  and 
that  if  there  was  no  further  demurrage  at  the  port  of  dis- 
charge, the  plaintiff  would  be  entitled  to  recover  the  two 
days  as  demurrage,  and  to  have  his  lien  for  it,  and  would 
not  be  put  to  an  action  for  detention.  It  appears  to  me, 
therefoi-e,  that  this  action  is  brought  for  demurrage  covered 
by  the  lien,  and  that  the  defendant  is  discharged  from  that 
liability. 

Grove,  J. :  I  am  of  the  same  opinion.  I  agree  substan- 
tially with  what  has  fallen  from  my  Brother  Brett.  If  I 
had  to  decide  this  case  apart  from  authority,  not  only  the 
grammatical,  but  also  the  normal,  meaning  of  the  sentencA3 
i«  question,  "charterer's  liability  to  cease  when  ship  is 
loaded,"  would  seem  to  me  to  be  that  the  charterer  was  not 
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car  any  fresh  liability  after  the  ship  ia  loaded^  there 
;  a  remedy  for  the  ahipowner  by  his  hen  ;  bat  that  the 
terer  remains  liable  for  breaches  before  the  loading ;  the 
orities,  howeyer,  are  too  strong  to  be  overruled  even  in 
irt  of  error.  I  think  it  wonld  so  unsettle  mercantile 
ments  that  I  cannot  adopt  that  construction  which  ap- 
}  to  be  the  reasonable  construction, 
itb  r^ard  to  the  other  questions,  I  agree  with  my 
ter  Brett 

LLocK,  B.:  I  am  also  of  opinion  that  the  judgment  of 
ourt  below  must  be  affirmed. 

hould  certainly  be  prepared  to  hold  that  the  cesser  of 
Lity  and  the  operation  of  the  lien  must  be  taken  cor- 
ively,  and  that  the  charterer's  liability  is  to  cease  only 
I  to  the  extent  that  *the  owner  has  a  hen  on  the  cargo 
reight  and  demurrage.  This  clause  has  had  a  meaning 
1  to  it  by  a  series  of  decisions  which  it  would  be  very 
isirable  now  to  disturb,  and  I  think'  that  li^ancesco  v. 
?cy(')  was  soundly  decided,  and  that  the  cases  there  re- 
d  to  were  properly  relied  upon- 

tPHLETT,  B. :  I  am  of  the  same  opinion,  and  I  would 
add  one  word  with  regard  to  the  clause  making  the 
lereHs  liability  to  cease.  It  appears  to  me  it  must  ex- 
coincide  with  the  lien,  otherwise  there  would  be  tli^t 
;  injustice  which  has  been  pointed  ont  by  my  Brother 
t.  The  charterer's  liability  would  be  abrogated  without 
g  the  shipowner  any  compensation.  There  are  two 
I,  and  two  ways  only,  in  whicli  that  injustice  could  be 
died:  either  to  say  "the  charterer's  liability  to  cease" 
not  go  beyond  the  freight  and  demurrage  properly  so 
d,  which  are  subject  to  the  lien ;'  or  to  say  that  demur- 
where  mentioned  iu  the  lien  clause,  includes  what  may 
erly  be  called  detention.  Either  one  or  other  of  those 
Iructions,  I  think,  must  be  the  right  one.  It  is  not  for 
;o  say  which  constiuction  would  be  the  right  one — 
her  to  limit  the  liability  of  the  charterer,  or  to  extend  the 
becanse  we  agree  that  there  is  in  this  case  a  demurrage 
erly  so  called,  and  therefore  that  the  exemption  from 
ity  extends  to  the  loading  as  well  as  to  the  unloading 
I  agree  with  the  rest  of  the  court  that  the  judgment 
le  court  below  must  be  affirmed. 

Judgment  affiTmed. 
torneys  for  plaintiff :  Shum,  Grossman  &  Grossman. 
tomey  for  defendants :  H.  3.  Lowndes. 

(')  Law  I{e|i„  »  Ei.,  lOt.     Set  IS  Eiig,  Ren,  2'Jl,  not*. 
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[Law  Reports,  10  Queen's  Bench,  564.] 
May  27, 1876. 

♦Carter  v.  Scargill.  [564: 

Conirad^CandUion  preeedent^Part  Performance  of  OontideroHon, 

By  an  agreement 'between  plaintiff  and  defendant  of  the  7th  of  September,  1867, 
•fter  a  statement  of  the  weekly  expenditure  and  profits  of  plaintiff's  business  as  a 
printer  and  publisher  of  a  newspaper,  it  was  a^eed  that,  in  the  event  of  the  busi^ 
iiesB  being  proved  by  the  books  Kept  by  plaintiff  to  realise  a  clear  profit  of  £7 
per  week,  as  shown  by  the  above  statement,  defendant  -should  pay  plaintiff  JB60  on 
tike  24th  of  December,  1867,  £50  on  the  24th  of  June,  £100  at  Christmas,  1868,  and 
£iOO  within  four  years  from  the  26th  of  December,  1867.  In  consideration  of  the 
premises  plaintiff  a^creed  to  sell  to  defendant  all  the  plant  and  furniture  on  the  prem- 
ttea,  and  the  goodwill  of  the  business,  with  all  the  earnings  subsequent  to  the  80th 
of  September,  1867,  and  the  house  and  premises  then  occupied  by  plaintiff. 

The  defendant,  on  the  80th  of  September,  1867,  entered  into  possession  of  the 
boose,  with  the  plant  and  furniture,  and  of  the  business,  which  he  thenceforward 
carried  on  until  he  afterwards  sold  it.  After  the  lapse  of  the  four  years,  plaintiff 
brought  an  action  for  the  instalments,  and  the  defendant  sought  to  set  up  as  a  de- 
fence that  the  business  was  not  proved  to  be  worth  £7  clear  profit  per  week : 

Heldy  that,  assuming  that  this,  if  the  contract  had  remained  executory,  would  have 
been  a  condition  precedent,  yet  the  defendant,  having  had  a  substantial  part  of  J;he 
ooDsideration,  could  not  now  set  up  the  non -performance  as  a  defence. 

Declaration  setting  out  at  length  an  agreement  between 
pkintiff  and  defendant.  "An  agreement,  made  the  7th  of 
September,  1867,  between  Albert  Carter  (the  plaintifl?),  of 
Luton,  in  the  county  of  Bedford,  printer  and  publisher  of 
the  Luton  Advertiser,  of  the  one  part,  and  Prank  Chapman 
Scargill  (the  defendant),  of  the  same  place,  gentleman,  of 
the  other  part. 

"Estimated  produce  of  the  said  Albert  Carter's  business : 

£    8.  d,  £    9,  d. 

Advertisements  per  week,    ..800    Wages,  Ac,  (items  g^ven)  ...  6    8    6 
On  eaie  of  2,000  newspapers,  ..800    Rent,  rates,  Ac,  (items  given)  .190 

Jobbing. 2    0    0  

Sbop  when  stocked, 100  6  17    6 

Sundries  allowed  if  necessary, 
Le.  understated, 0    2    A 


£14    0    0  £7    0    0 

*It  is  agreed  between  the  parties  hereto  that,  in  the  [565 
event  of  the  business  now  sold  by  Carter  being  proved  by 
the  books  heretofore  kept  by  Carter  realizing  a  clear  profit 
of  £7  per  week,  as  shown  by  the  before-mentioned  state- 
ment, then  Scargill  hereby  agrees  to  pay  to  Carter  the  sum 
of  £50  on  the  25th  of  December  next,  £50  on  the  24th  of 
June  following,  £100  in  Christmas,  1868,  and  £200  within 
foar  years  from  the  25th  of  December,  1867.     Carter  is  to  be 
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led  to  £40  worth  of  furniture  now  on  the  prwmiaes  in 
Street  now  occupied  by  him,  exclusive  of  books  and 
property  as  belongs  to  Mr.  Martin  and  Miss  Matthewa 
)r  is  entitled  to  receive  all  debts  due  to  the  said  busi- 
up  to  the  30th  of  September,  1867,  together  with  all 
i  due  to  him  by  purchase  or  otherwise,  whether  aaed 
r  not.  All  advertisements  unexpired  and  jobs  not  com- 
d  are  to  be  allowed  for  by  Scargill,  pro  raia,  and  paid 
n  the  30th  of  September  instant.  In  consideration  of 
iremises,  Carter  hereby  agrees  to  sell  to  Scargill  all  the 
;  and  furniture  on  the  said  premises,  and  also  the  good- 
of  the  said  business.  And  it  is  hereby  agreed,  that 
it  shall  not  print  or  publish  any  newspaper  in  Lnton  or 
itable,  but  tnis  proviso  shall  not  preclude  Carter  from 
ig  any  newspaper  iu  those  places.  The  said  A.  Carter 
agrees,  in  consideration  of  the  premises,  to  sell  to 
nil  the  house  and  premises  now  occupied  by  him,  sit- 
in  King  Street,  Luton  ;  and  Scargill  hereby  agrees  that 
ill  release  Carter  from  all  debts  and  liabilities  due  by 
aid  Carter  to  Scargill.  Provided  also,  that  Carter  will, 
I  desired  by  Scargill,  renew  all  acceptances  now  ron- 
80  often  as  Scargill  may  consider  requisite,  pro/orma. 
jiU  hereby  agrees  to  surrender  the  policy  he  now  holds 
le  life  of  Carter,  provided  there  is  more  than  £30  due 
le  house  in  King  Street  for  instalments  since  last  amal- 
ition,  to  be  at  liberty  to  vacate  that  part  of  the  agree- 
;.  As  witness,  &c."  [Signed  by  both  parties.]  The 
iration  then  averred  that  the  plaintiff  did  and  performed 
lings  required  of  him,  and  all  things  were  done  and 
lened  and  exist,  and  the  time  has  elapsed  for  payment 
m  of  the  said  £50  on  the  said  25th  of  December,  1867, 
the  plaintiff  recovered  judgment  against  the  defendant 
lie  same,  and  the  said  sum  of  £50  has  been  paid  by  tbe 
1  defendant  to  the  plaintiff  pursuant  to  the  said  *iudg- 
;.  And  the  said  sum  of  £50  on  the  said  24th  of  June, 
has  since  become  due  from  the  defendant  to  the  plam- 
ind  the  plaintiff  is  entitled  to  be  paid  the  same  by  defen- 
,  and  the  time  has  elapsed  for  the  payment  of  the  said 
i  of  £50,  £100,  and  £200.  Breach :  tliat  the  defendant 
lot  paid  any  of  the  said  sums. 

ea,  inter  alia,  that,  after  the  making  of  the  agreement, 
before  a  reasonable  time  had  elaps^,  defendant  called 
I  plaintiff  to  prove  by  the  books  that  the  business 
sold  by  the  jSaintiff  realized  a  clear  profit  of  £7  per 
T  as  shown  by  the  statement  in  the  agreement ;  yet 
itiff  refused  to  prove  this,  and  th^basiness  did  not  in 
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Lct  realize  that  profit,  nor  did  the  books  in  fact  show  so 

?;e  a  i)rofit. 
ssue  joined. 

The  cause  was  tried  before  Quain,  J.,  at  the  sittings  in 
ondon  after  Trinity  Term,  1874.     The  facts  and  course  of 
le  trial,  &c.,  are  fully  set  out  in  the  judgment. 
April  28.    H.  T.  CoU^  Q.C.,  showed  cause:     He  cited 
\£oone  v.  ^Ej/re  (*). 

Oraham  and  CoUyer^  in  support  of  the  rule,  cited  Hunt 
JT.  SOk  C) ;  Cutter  v.  Pmjoell  if). 

Cur.  adv.  vult. 

May  27.  The  judgment  of  the  court  (Cockburn,  C.J., 
Quain  and  Field,  JJ.)  was  delivered  by 

Field,  J. :  This  action  was  brought  to  recover  three  in- 
Btalments  of  £60,  £100,  £200,  alleged  to  have  become  pay- 
able by  the  defendant  to  the  plaintiff  under  an  agreement 
in  writing  between  them,  dated  and  signed  on  the  7th  of 
September,  1867,  and  which  -is  set  out  at  length  in  the 
declaration. 

The  cause  was  tried  before  Quain,  J.,  at  the  sittings  after 
Trinity  Term,  1874,  when  the  learned  judge  directed  a  ver- 
dicjfor  the  plaintiff  for  the  amount  of  the  instalments,  but 
reserved  leave  to  the  defendant  to  move  to  enter  the  verdict 
for  him  or  a  nonsuit,  upon  the  ground  that  the  plaintiff  was 
not  entitled  under  the  agreement  to  recover  unless  the 
books  showed  a  profit  of  £7  a  week,  as  shown  by  the  state- 
ment in  the  agreement,  and  with  a  *f  urther  leave  to  [567 
move  to  reduce  the  damages  to  such  sum  as  an  arbitrator 
might  find;  and  a  rule  having  been  obtained  for  that 
purpose,  we  are  now  called  upon  to  decide  whether  such 
rule  should  be  made  absolute  in  either  alternative,  or  be 
discharged. 

At  the  trial  the  evidence  was  limited  to  putting  in  the 
agreement  of  the  7th  of  September,  1867,  from  which  it  ap- 

E«red  tliat  the  plaintiff  was  the  printer  and  publisher  at 
Qton  of  a  newspaper  there,  and  the  subject-matter  of  the 
agreement  was  tne  sale  of  the  plaintiff's  business  to  and 
purchase  of  it  by  the  defendant.  It  also  appeared  by  it 
that  the  plaintiff  occupied  for  the  purpose  or  the  business 
premises  in  King  Street,  where  he  owned  furniture,  worth 
i40,  and  some  plant,  and  that  he  was  indebted  and  under 
liabilities  to  the  defendant  for  which,  or  part  of  which,  he 
had  come  under  acceptances  which  were  running  at  the  date 
of  the  agreement,  and  the  amount  of  such  debts  or  liabilities 

(')  2  W.  BL,  1812.  (»)  2  Sm.  L.  C,  1. 

(0  6  East,  44tf. 


T-"^ 


368 


COURT  OF  QUEEN'S  BENCp. 


[LR. 


1875 


Carter  v.  Scargill. 


was  probably  secured  by  a  policy  held  by  the  defendant 
upon  the  plaintiffs  life. 

Now  upon  the  construction  of  this  agreement  it  is  clear 
that  the  consideration  for  the  payment  of  the  instalments 
now  sued  for  consisted  of  the  goodfwill  of  the  business  and 
newspaper  with  all  its  earnings  subsequent  to  the  30th  of 
September,  1867, 'the  pro  ra/a  Denefit  of  all  advertisements 
which  should  be  unexpired  and  printing  jobs  not  completed 
on  that  date,  and  the  transfer  of  the  house  and  furniture  in 
King  Street ;  and,  although  it  must  for  the  purpose  of  this 
rule  be  taken  that  the  busmess  was  not  proved  by  the  books 
to  realize  the  estimated  protit  of  £7  per  week,  yet  it  was 
admitted  at  the  trial  that  m  all  other  respects  the  agreement 
had  been  carried  otit  on  the  plaintiff's  part,  and  that  on  the 
30th  of  September,  1867,  the  defendant  entered  into  posses- 
sion of  the  house  with  the  plant  and  furniture,  and  also  of 
tlie  business,  which  he  thenceforward  carried  on  until  he 
afterwards  sold  it ;  and  thus.that  the  consideration  for  the 
payment  of  the  instalments  for  which  this  action  is  brought 
has  been  executed,  with  the  sole  exception  that  the  busi- 
ness has  not  been  proved  to  have  realized  the  estimated 
amount ;  and  the  question  now  is,  whether,  under  these 
circumstances,  this  fact  amounts  to  an  answer  to  this  actfcn. 

Now,  whatever  might  have  been  the  question  if  it  had 
been  raised  whilst  the  agreement  was  executory,  we  are 
clearly  of  opinion  that,  the  defendant  having  received  a 
568]  substantial  portion  *of  the  consideration,  it  is  no 
longer  competent  to  him  to  rely  upon  the  non-performance 
of  that  which  might  have  been  originally  a  conaition  prece- 
dent: per  Parke,  B.,  in  Graves  v.  Legg(^)\  Wltite  v. 
BeetonJ^) ;  and  see  the  judgment  of  the  court  in  Ellen,  v. 
Topp  (').  This  doctrine  is  well  and  firmly  established,  and 
is  in  accordance  with  principles  of  common  sense  and  jus- 
tice. In  this  particular  case,  if  the  reverse  were  tr^e,  a  de- 
ficiency of  one  shilling  per  week  would  deprive  the  plaintiff 
of  the  whole  of  the  stipulated  price.  And  if  it  be  urged  on 
the  part  of  the  defendant  that,  on  the  contrary,  if  the  busi- 
ness only  realized  one  shilling  per  week,  it  would  be  unjust 
that  he  should  pay  the  price  which  was  estimated  upon 
realization  of  £7  a  week,  the  answer  is  obvious,  that  in  the 
interval  between  the  date  of  the  agreement  and  the  30th  of 
September,  and  before  taking  possession,  or  within  a  reason- 
able time,  he  might  have  ascertained  whether  the  condition 

(^)  9  Ex.,  at  p.  716 ;   28  L.  J.  (Ex.),  at        (»)  6  Ex.,  at  p.  441 ;    20  L.  J.  (Ex.),  it 
p.  231.  *  p.  246. 

O  7  H.  A  N.,  42 ;    80  L.  J.  (Ex.),  873. 
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he  now  alleges  to  be  precedent  was  capable  of  being  per- 
formed or  not,  and  might,  as  soon  as  this  was  ascertained, 
have  repudiated  the  agreement,  and  returned  any  portion 
of  the  consideration  which  he  might  have  received  in  the 
meantime.  Instead  of  doing  so  he  entered  into  possession 
ot  and  carried  on,  and  sold  the  business.;  and  the  fair  in- 
ference is,  either  that  he  satisfied  himself  at  the  time  that  in 
substance  the  condition  was  capable  of  being  performed, 
or  that  he  was  indifferent  whether  it  was  or  was  not,  and 
that  the  agreement  was  of  sufficient  value  to  him  for  other 
reasons  as  to  make  it  worth  his  while  that  it  should  be  per- 
formed and  acted  upon. 

We  come,  therefore,  to  the  conclusion  that  that  which 
might  have  been  a  condition  precedent  has  ceased  to  be 
80  by  the  defendant's  subsequent  conduct  in  accepting 
less  than  his  bargain^  if,  in  fact,  there  was  any  substantial 
deficiency. 

The  result,  therefore,  is  that  the  condition  in  c^uestion  in 
the  present  state  of  things  goes  only  to  a  portion  of  the 
consideration,  and  that  not  a  substantial  portion ;  and  the 
rale  must  therefore  be  discharged. 

Hide  discharged. 

Attorney  for  plaintiff :   W.  Bohm. 

Defendant  in  person. 


[Law  Reports,  10  Queen's  Bench,  669.] 
June  1, 1876. 

^IT  Queen  v.  The  Great  Western  Railway  [569 

Company. 

Vmrier  •/  Goocb — FdoHy  of  8ervani9—Bvidene&— Carriers  Act,  11  Geo.  4  cfe  1  Wm, 

4,  e,  68,  8.  8. 

The  plaintiff  delivered  to  the  defendants,  a  railway  company,  a  case  of  drawings, 
of  ^retXer  value  than  £10,  to  be  carried  from  C.  to  L.  Tlie  defendants'  servants  at 
CL  pot  it  iDto  a  truck,  which  was  shunted  into  a  siding  of  easy  access  to  the  public. 
Hie  case  was  stolen  by  some  one  at  0.  The  plaintiff  having  sued  to  recover  the 
Ttlne  of  the  drawioffs,  the  defendants  pleaded  under  the  Carriers  Act  (1 1  Geo.  4&1 
Wm.  4,  c.  68),  to  which  the  plaintiff  replied  felony  by  the  defendants'  servants.  At  tlie 
trial  the  judge,  on  the  authority  of  vaitghion  v.  JLondan  and  Vorth  Western  Ry,  Co. 
(Lsw  Rep.,  9  Ex.,  93 :  8  Eng.  Rep.,  635),  directed  the  jury  that  if  the  facts,  in  their 
onbicMi,  were  more  consistent  with  the  euilt  of  the  defendants'  servants  than  with 
tost  of  any  other  person  not  in  their  employ,  that  was  sufficient  to  call  upon  the  de- 
feadants  for  an  answer,  which  not  having  been  given,  the  inference  might  well  be 
ttiat  a  felony  had  been  committed  by  some  of  the  defendants*  servants: 

Htid,  a  wrong  direction :  for  that  the  greater  probability  that  the  goods  were 
rtoleo  by  the  defendants*  servants  merely  arose  from  their  having  greater  oppor- 
tooity  of  committing  the  theft ;  and  that  this  alone  did  not  make  out  a  prima  facie 
*"^  that  the  felony  had  been  committed  bygone  of  the  defendants'  servants. 

14  Exa.  Rep.  47 
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"•^ECLAEATION  for  not  carrjiag  a  parcel  of  drawings  from 
liff  to  London,  and  there  dflivenng  tbem. 
ea,  that  the  goods  were  within  the  Carriers  Act  (11  Geo. 
1,  Wm.  4,  c.  68),  and  were  above  the  value  of  £10,  and 
',  not  declared  or  insured. 

eplication,  that  the  loss  of  the  goods  was  occasioned  bj 
telonioQs  act  of  the  defendants'  servants, 
sue  thereon. 

t  the  trial,  before  Cockbum,  C.  J.,  at  the  sittinga  in 
dlesex,  after  Michaelmas  Terra,  1874,  it  was  proved  that 
he  evening  of  tlie  29th  of  August,  1873,  the  plaintiff's 
it  delivered  a  case  containing  water-color  drawings  to 
defendants  at  CardiflE,  to  be  forwarded  from  Cardiff  to 
don.  The  case  was  addresaini  to  the  plaintiff,  and 
ked,  "Valuable  pictures.  With  care."  It  measuiwi 
nches  by  30  inches,  and  weighed  1  cwt.  16  Iba.  No 
aration  was  made  of  the  contents  and  value  of  the  case, 
was  it  in3ured.  The  next  day  the  defendants'  servants 
the  case  into  a  truck,  into  which  a  seaman's  chest  was 

put,  and  the  two  were  covered  over  with  a  tarjanlin. 
umber  of  empty  boxes  were  pat  round  them.  Abont 
I]  one  o'clock  the  truck,  being  *loaded,  was  placed ona 
ig,  which  was  half  a  mile  in  length  and  formed  part  of 
goods  station,  to  await  the  departure  of  the  8.20  p.tD. 
Is  train  for  London,  to  which  it  would  have  to  be  attached, 
le  goods  station  at  Cardiff  extends  about  a  mile  in 
th,  and  was  laid  down  with  two  sets  of  rails  or  sidings, 
'  which  were  two  level  crossings,  so  that  any  person 
ing  on  to  the  level  crossings  could,  if  they  pleased,  get 

any  part  of  the  goods  station.     On  one  aide  the  fence 

a  low  paling,  over  which  persons  outside  could  easily 
lb,  and  so  obtain  access  into  the  station ;  on  the  olher 

there  were  two  gates,  a  cart-gat«  and  a  foot-gate.  A 
iber  of  persons  came  through  the  cart-gate  with  carta 
ging  and  taking  away  goods  to  and  from  the  station. 
!r  six  o'clock  the  cart-^te  waa  locked,  but  the  foot-gate 

open  day  and  night.  Persons  other  than  the  company's 
ants  used  the  goods  station  as  a  thoroughfare,  to  get 
1  one  part  of  the  town  of  Cardiff  to  another.  On  the 
ral  of  the  goods  train  at  London  the  next  morning  the 
I  waa  misaing,  and  the  seaman's  cheat  had  been  broken 
1,  and  the  corda  with  which  it  was  fastened  had  been  cut- 

waa  admitted,  on  behalf  of  the  defendants,  that  the  case 
it  have  been  stolen  by  some  one  from  the  truck  while  . 
iding  in  the  goods  station,  bnt  it  was  contfnded  tljac 
e  was  no  evidence  of  a  felony  having  been  committed  by 
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the  defendants'  servants.     No  witnesses  were  called  on  be- 
half of  the  defendants. 

Cockbum,  C.  J.,  at  the  request  of  the  plaintiflTs  counsel, 
on  the  authority  of  Vaughton  v.  London  and  North  Western 
Ry.  Co.  ('),  left  the  question  to  the  jury  whether  the  case 
had  been  stolen  by  any  of  the  defendants'  servants,  directing 
them  that,  if  the  facts,  in  their  opinion,  were  more  consist- 
ent with  the  guilt  of  the  defendants'  servants  than  with  that 
of  any  other  person  not  in  their  employ,  that  was  sufficient 
to  call  upon  the  defendants  for  an  answer,  which  not  having 
been  given,  the  inference  might  well  be  that  a  felony  had 
been  committed  by  some  of  tneir  servants. 

The  jury  found  a  verdict  for  the  plaintiff  for  £365,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  the  defendants  or  a  nonsuit. 

A  rule  was  afterwards  obtained  on  the  ground  that  there 
was  no  *evidence  to  go  to  the  jury  of  a  felony  having  [571 
been  committed  by  tne  defendants'  servants. 

Digby  Seymour^  Q.C.,  and  I/mnley  Smithy  showed  cause : 
If,  on  the  state  of  facts  proved  at  the  trial,  it  was  more 
probable  that  a  felony  had  been  committed  by  the  com- 
pany's servants  than  by  any  one  else,  the  jury  might  come 
to  the  conclusion  that  the  servants  of  the  company  had  com- 
mitted the  felony :  Vaughton  v.  London  and  North  Western 
Ry.  Co.  C).  Here  the  company's  servants  had  greater? 
facility  oi  access  to  the  truck  and  to  the  station  than  the 
public  had,  and  if  they  were  found  with  the  case  in  their 
possession  it  would  excite  no  suspicion,  but  if  one  of  the 
public  were  seen  with  it  he  would  be  questioned.  One  of 
the  public  could  not  carry  away  a  package  of  the  size  of  the 
case  without  attracting  notice.  The  case  was  labelled 
"valuable  pictures;"  the  company's  servants^  therefore, 
had  a  knowledge  of  its  contents,  and  knew  exactly  its  posi- 
tion in  the  truck ;  a  stranger  would  not  know  the  contents 
of  the  case,  nor  where  it  was  to  be  found.  The  facilities 
which  the  company's  servants  had  to  commit  the  theft  were 
far  greater  than  those  of  the  public.  The  plaintiff  made  out 
a  prima  facie  case  that  a  felon v  had  been  committed  while 
the  case  was  in  the  possession  of  the  defendants,  and  the  de- 
fendants ought  to  have  called  evidence  to  rebut  thsit  prima 
fade  case.  In  Boyce  v.  Chapman  (')  the  plaintiff  proved 
only  circumstances  of  suspicion  that  a  parcel  had  been  stolen 
by  a  porter  in  the  defendant's  service,  and  the  defendant 
having  failed  to  call  him  as  a  witness,  the  court  refused  to 
to  disturb  a  verdict  which  had  been  found  for  the  plaintiff. 

(»)  Law  Rep.,  9  Ex.,  93.  («)  2  Ring.  (N.C.),  222. 
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[CocKBURN,  C.J.:  Can  y on  reconcile  VaiujfJiton  v.  LaTidm 
and  North  Western  Ry.  Uo.  (*)  with  Metcalfe  v.  London  arid 
Brighton  Ry.  Co,  (')?] 

That  case  was  decided  on  the  authority  of  Oreai  Western 
Ry.  Co.  V.  RimTnell  (*).    Vaughton  v.  London  and  North 
Western  Ry.  Co.  (*)  was  approved  of  in  Oogarty  v.  Or  eat 
Southern  and  Weston  Ry.  Go.  (*). 

Thesiger^  Q.C.,  and  Masterman^  in  support  of  the  rule: 
572]  Oogarty  *v.  Oreai  Southern  and  Western  Ry.  Co.  (*) 
was,  in  some  measure,  founded  on  Vaughton  v.  London  and 
North  Western  Ry.  Co.  (*) ;  but  the  case  was  decided  chiefly 
on  its  own  facts.  '  The  box  which  was  stolen  was  proved  to 
have  been  in  the  possession  of  a  porter  of  the  company,  and 
the  court,  in  their  judgment,  say,  "  We  are  of  opinion  that 
it  having  been  clearly  proved  that  the  box  was  seen  in  the 
possession  of  a  porter  in  the  employment  of  the  company— 
who  has  not  accounted  for  it  in  any  wav^and  no  case  hav- 
ing been  made  out  at  the  trial  of  any  otner  kind  of  loss  save 
the  case  for  the  plaintiff — the  veraict  ought  not  to  be  dis- 
turbed." The  dictum  of  Pigott,  B.,  inVaughtony.  London 
and  North  Western  Ry.  Co.  (*)  was  not  liecessary  to  sup- 
port that  case,  and  apart  from  that  dictum,  the  case  is  not 
inconsistent  with  other  cases.  In  Boyce  v.  Chapman  (*)  the 
property  alleged  to  have  been  stolen  was  traced  to  a  porter 
m  the  employment  of  the  carrier,  and  no  explanation  was 
given  as  to  how  he  became  possessed  of  it.  In  the  present 
case  there  is  no  evidence  whatever  of  any  felony  by  any 
servants  of  the  company.  The  plaintiff  has  not  made  out 
even  a  prima  facie  case.  He  has  not  shown  that  any  par- 
ticular servant  of  the  company  was  seen  dealing  with  the 
contents  of  the  box,  nor  has  he  given  in  evidence  any  fact 
connecting  ^any  servant  of  the  company  with  the  theft 
There  was  absolutely  nothing  for  the  defendants  to  answer. 

CocKBURN,  C.J.:  I  am  of  oi)inion  that  the  rule  must  be 
made  absolute  to  enter  a  nonsuit.  There  was  not  sufficient 
evidence  to  go  to  a  jury  of  a  felonious  stealing  by  the  com- 
pany's servants.  The  case  of  Vaughton  v.  London  and 
North  Western  Ry.  Co.  (M,  which  has  been  relied  upon  on 
the  part  of  the  plaintiff,  aoes  not,  so  far  as  the  present  rule 
is  concerned,  apply.  We  must  bear  in  mind  the  provisions 
of  the  Carriers  Act,  which  was  passed  for  the  protection  of 
carriers,  who  are  exposed  to  serious  losses,  and  who  have 
claims  made  upon  them  for  parcels  of  which  the  value  is 


(^)  Law  Rep.,  9  Ex.,  98. 
(»)  4  C.  B.  (K.S.,)  307 ;  27  L.  J.  (C.P.), 
838. 


(»)  18  C.  B.,  676;  27  L.  J.  (C.P.),  201. 
I*)  8  Ir.  Rep.  C.  L.,  844. 
(»)  2  Bing.  (N.C.),  222. 
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quite  disproportionate  to  the  amount  paid  for  carrying 
them.  The  Legislature  has  excepted  from  the  protection 
and  immunity  thus  given  to  carriers  the  case  where  prop- 
erty is  lost  by  reason  of  its  having  been  taken  feloniously 
by  the  servants  of  the  carrier.  That  provision  gives  the 
carriers  the  highest  possible  motive  to  *take  care  and  [573 
emplov  honest  servants.  I  think  that  if  we  did  not  inter- 
pret that  section  with  the  weight  which  it  ought  to  carry, 
with  it,  we  should  fritter  away  the  act  of  Parliament,  which 
was  intended  for  the  protection  of  the  carrier.  We  must 
take  care,  therefore,  where  there  is  a  replication  to  a  plea 
under  the  Carriers  Act  that  there  has  been  a  felonious  tak- 
ing by  the  carriers'  servants,  that  we  do  not  take  away  any- 
thing from  the  degree  of  proof  required  to  establish  the 
feet.  I  quite  agree  with  the  doctrine  involved  in  the  de- 
cision of  the  court  in  Vaughton  v.  London  and  North  West- 
ern Ry.  Co,  (*)  to  this  extent :  that  it  is  not  necessary  to 
show,  in  order  to  make  out  a  replication  of  a  felonious  act 
on  the  part  of  the  carriers'  servants,  that  the  taking  was  by 
any  particular  servant  or  servants.  It  is  enough,  if  there  is 
proof  to  satisfy  the  jury  that  the  taking  was  by  some  one 
who  was  more  or  less  one  of  the  company's  servants,  with- 
out specifying  the  particular  servant.  But  we  are  now  deal- 
ing with  the  propositions  involved  in  the  direction  which  I 
ive  to  the  jury  in  this  case  upon  what  I  then  considered  to 
the  substance  of  the  judgment  of  Pigott,  B.,  in  Vaugh- 
ton V.  London  and  North  western  Ry.  Co.  C).  The  lan- 
guage of  that  judgment,  however,  I  think,  wnen  we  apply 
It  to  the  particular  facts  of  that  case,  must  be  understood 
in  a  much  more  limited  sense  than  that  which  it  would  at 
first  appear  to  have  when  looked  at  with  reference  only  to 
the  woras  and  the  language  used.  Looking  at  the  language 
of  that  judgment,  which  I  followed  almost  verbatim  in  the 
direction  I  gave  to  the  jury  in  this  case,  it  comes  to  this — ^that 
where  in  the  opinion  of  the  jury  the  facts  are  more  consist- 
ent with  the  guilt  of  the  defendants'  servants  than  that  of 
any  person  not  in  their  employ,  then  the  carrier  is  called 
njK)n  for  an  answer  ;  and  if  the  conduct  of  certain  persons 
is  impugned,  and  those  persons  are  not  called  as  witnesses, 
Ihe  inference  would  be  that  a  felony  had  been  committed  by 
them.  I  think  that  proposition  is  not  maintainable.  It 
appears  to  me  that  the  question  of  probability  or  improba- 
bility can  only  be  considered  as  an  element  in  the  considera- 
tion of  the  general  case. 
But  in  considering  whether  the  proposition  that  in  fact  a 

(»)  Law  Rep.,  9  Ex.,  93. 
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y  has  been  committed  by  the  company's  servants,  has 
i9  not  been  established,  or  whether  the  suspicion  is  tlat 
I  they  have  been  *guilty  of  felony  rather  than  that  a 
ger  or  strangers  have  been,  the  greater  or  leS8  d^ree 
obability  cannot  be  an  element  in  the  consideration  of 
uestion. 

hen  you  are  comparing  the  case  aa  between  A.  and  B. 
>  which  of  them  stole  a  certain  thing,  it  may  be  that 
I  is  a  greater  degree  of  likelihood  that  A.  stole  it  than 
et  you  must  not,  because  it  is  more  likely  that  A.  stole 
m  B.,  presume  that  A.  la  gailty,  and  is  the  thief.  That 
d  not  be  consistent  with  logic  or  sound  sense,  and  I 
:  that  that  proposition  ia  involved  in  the  direction 
1.  If  aprirrta  facie  case  is  made  out,  capable  of  bein^ 
aced,  and  if  the  party  against  whom  it  is  establish^ 
t  by  calling  particular  witnesses  and  producing  par- 
ir  evidence  displace  that  prima  facie  case,  and  he 
I  to  adduce  tliat  evidence,  then  the  inference  fairly 
J,  as  a  matter  of  inference  for  the  jury  and  not  as  a 
3r  of  legal  presumption,  that  the  absence  of  that  eri- 
3  is  to  be  accounted  for  by  the  fact  that  even  if  it  were 
ced  it  would  not  dispTove  the  prima  facie  case.  Bat 
always  presupposes  that  v,  privia  fa/iie  case  has  been 
lished ;  and  unless  we  can  see  our  way  clearly  to  the 
usion  that  a. priinafacie  case  has  been  established,  the 
lion  to  call  wifoesses  who  might  have  been  called  on 
art  of  the  defendants  amounts  to  nothing.  I  cannot 
hat  a  prima  facie  case  was  made  out  calling  upon  tlie 
lany  for  an  answer,  and  if  not,  then  they  would  be  en- 
.  to  take  their  stand  on  the  evidence  as  it  existed. 
really  comes  to  this — there  is  a  greater  decree  of  proba- 
'  that  the  railway  company's  servants  took  these  goods 
that  a  stranger  took  them,  by  reason  of  their  greater 
ty  of  access  and  opportunities  of  stealing  them,  yet  it 
rely  a  question  as  between  the  railway  company's  ser- 
.  and  anybody  else,  and  there  ia  nothing  whatever  to 
I  to  the  railway  company's  servants  particularly,  with 
xception  of  the  greater  facility  of  access. 
m  tnerefore  of  opinion  that  the  verdict  obtained  was 
g,  and  that  we  ought  not  to  send  the  case  down  for  a 
rial,  but  that  the  rule  to  enter  a  nonsuit  should  be  made 
ute. 

:llor,  J.:  I  agree  that  the  rule  to  enter  a  nonsuit  ought 
made  absolute.  The  plaintiff's  case,  as  proved  at  tli« 
trial,  *amonnted  to  this,  that  the  railway  company's 
nts  had  had  some  o])p()rtunity  given  to  iIr-ui  tu  believe 
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that  the  box  coDtained  something  of  value.     It  was  packed 
in  a  truck,  surrounded  with  boxes  and  other  things,  with  a 
tarpaulin  over  it,  and  the  truck  was  placed  on  a  siding  for 
the  purpose  of  being  attached  in  due  course  to  some  train 
that  should  carry  it  to  its  destination.     But  in  the  course  of 
the  trial  it  also  came  out  as  a  matter  of  evidence  that  ^e 
truck  was  placed  in  a  siding  at  the  goods  station,  at  which 
them  is  a  large  amount  of  business  transacted,  where  people 
come  and  go,  and  where  the  fence  against  any  marauders 
was  of  the  slightest  character,  it  was  a  fence  which  every 
one  who  was  so  disposed  might  easily  get  over ;  and  in  that 
state  of  things  there  were  abundant  opportunities  for  some 
stranger  to  come  and  steal  the  parcel  out  of  the  truck 
standing  on  the  siding.     There  was  nothing  to  show  that  the 
company's  servants  had  taken  the  parcel  except  the  greater 
knowledge  or  facility  which  the  company's  servants  had. 
On  the  other  hand,  there  was  abundant  opportunity  for  any 
other  person  to  come  and  steal  it.    Although  it  might  be 
that  the  probability  was  greater  that  the  case  was  stolen  by 
one  of  tne  company's  servants  than  by  a  stranger,  and 
although  that  probability  weighed,  and  ought  to  weigh, 
with  a  jury  when  they  have  got  before  them  facts  sufficient 
to  raise  a  prima  fade  case  to  charge  the  company,  still  if 
the  plaintiff  fails  to  make  out  2^  prima  facie  case,  then  the 
fact  that  it  was  more  probable  that  the  box  was  stolen  by 
the  company's  servants  than  by  a  stranger,  is  not  sufficient 
to  establish  that  a  felony  has  been  committed  by  the  com- 
pany's servants.     The  evidence  in  this  case  merely  amounts 
to  tnis,  that  there  was  greater  facility  on  the  part  of  the 
company's  servants  to  take  this  parcel  than  the  general 
pnbuc.     If  it  be  said  that  in  this  case  there  was  sufficient 
evidence  of  a  felony  to  make  a  carrier  liable,  the  Carriers 
Act  would  afford  no  protection  to  carriers,  and  the  owner  of 
^oods  might  recover  against  the  company  merely  by  show- 
ing a  loss  by  a  felonious  act.     But  the  statute  only  makes 
the  carrier  liable  when  the  goods  are  lost  by  the  felonious 
act  of  their  servants,  and  there  must  be  evidence  that  the 
felony  was  committed  by  the  company's  servants.     That 
priraafacie  puts  the  proof  of  felony  upon  the  person  who 
seeks  to  recover  against  the  carrier.     He  must  do  more  than 
show  that  the  goods  have  been  lost  by  a  felony  having 
*bi'en  committed,  he  must  show  by  reasonable  evi-  [57(> 
dence,  so  as  to  raise  a  prima  facie  case,  that  the  goods 
Were  stolen  by  the  company's  servants.     I  think  the  plain- 
tiff here  failed  in  doing  that.     I  am  satisfied,  unless  tlieie 
were  some   independent  fact   besides   the  fact  of   greater 
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'  on  the  one  side  than  on  the  other,  it  is  not  a  case  U> 
the  words  of  the  Carriers  Act. 
irely  agree  with  what  my  Lord  has  said  that  Vaugh- 
London  and  North  Western  Ry.  Co.  (')  is  princip^ly 
le  as  deciding  that  it  ia  not  necessary  to  show  that 
larticular  servant  has  committed  a  felony,  but  that  it 
cient  if  tjme  evidence  is  given  which  raises  a  prima 
ise  that  the  article  was  stolen  by  some  or  one  of  tuecar- 
Brvants.  I  think  the  observations  of  Pigott,  B.,  where 
1  to  the  circumstances  of  Vaughton  v.  London  and 
Western  Ry.  Co.  (')  might  bear  a  narrower  construe- 
lan  that  put  upon  them  by  the  plaintiff's  connseL 
ily  there  are  circumstances  m  that  case  which  distin- 
t  from  the  present,  and  I  think  we  are  not  called  apon 
nore  than  to  say  that  the  observations  attributed  to 
B,,  are  extra-judicial  and  beyond  the  necessity  ot 
;asion,  and  do  not  aifect  this  case.  The  actual  de- 
in  Vaughton  v.  London  and  North  Western  Ry. 
3  quite  consistent  with  our  present  decision, 
IN,  J.:  The  plaintiff  must  bring  himself  within  s.  S 
Carriers  Aoti  and  prove  that  the  loss  arose  from  a 
us  act  on  tbe  part  of  the  company's  servants.  That 
itial ;  how  does  the  plaintiff  propose  to  do  that?  The 
irta  with  the  fact  that  the  box  was  placed  in  a  truck 
jng  siding,  awaiting  its  journey  to  London  ;  that  it 
t  on  this  siding,  which  is  said  to  be  a  mile  long,  and 
contained  a  great  number  ot  trucks.  It  was  proved, 
)tedly,  that  the  public  had,  practically,  access  to  tbe 
that  a  large  number  of  the  public  availed  thein- 
)f  it,  and  passed  across  it  as  a  snort  cut,  and  that  up 
o'clock  the  gates  of  the  goods  station  were  open  to 
nd  carriages.  After  six  o'clock  the  carriage  gates 
lut,  but  there  was  a  side  gate  for  the  foot-passengers, 
h  which  anybody  could  have  entered.  Therefore  the 
arts  with  the  fact  that  the  box  was  placed  in  such  a 
osition  that  thepublic  *had  access  to  it  as  well  as  the 
ly's  servants.  Tne  only  evidence  that  I  can  find  from 
t  would  be  presumed  on  behalf  of  the  plaintiff  tliat 
y  had  been  committed  by  one  of  the  company's  scr- 
pather  than  by  one  of  the  public,  is  that  the  corn- 
servants  had  greater  facility  of  access — that  is  l« 
ey  might  have  gone  into  the  different  parts  of  the 
without  question,  whereas  strangers  might  have  been 
ned.  But  how  can  we,  wJien  the  station  is  open  lo 
blic  as  well  as  to  the  company's  servants,  Siiy,  he- 
(')  Law  Rpp.,  9  Ex.,  33. 
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its  have  greater  facility  of  access, 
to  the  jury  that  the  felony  waa 
i  of  the  railway  company,  and 
I  think  that  we  cannot.     In  my 
1  that  there  was  such  evidence, 
statute  to  a  dead  letter,  aad  de- 
irotection  which  the  statute  gives 
liim.     As  to  the  fact  relied  on  by  the  plaintiff— namely,  the 
greater  facility  of  access,  that  might  exist  in  every  case, 
fhe  moment  goods  were  deiived  to  the  company's  servants 
to  be  carried  hy  them,  they  would  have  greater  facility  of 
access  to  them  than  the  public ;   therefore  we  should,  in 
fact,  hold  in  every  case  where  goods  are  delivered  to  be  car- 
ried, because  the  servants  had  greater  facility  of  access, 
although  the  public  had  access  as  well,  that  would  be  evi- 
dence to  go  to  a  jury  that  a  felony  had  been  committed  by 
the  servants  of  the  company,  and  not  by  the  public ;  and  in 
every  case  there  would  be  a  verdict  against  the  company.   In 
addition  to  the  greater  facility  of  access,  special  facts  must 
be  adduced  showing  it  was  almost  an  impossible  conse- 
qnence  that  a  felony  could  have  been  committed  by  the 
bhc,  and  that  therefore  it  must  have  been  committed  by 
e  of  the  company's  servants.     I  fully  adopt  the  language 
Willes,  J.,  in  Metcc^fe  v.  London,  BTigkton  and  South 
att  Ry.  Cb.  ('),  in  which  he  said,  "the  plaintiff  might 
ve  shown  a  priina  facie  case,  if  it  had  happened  that  the 
K  could  not  have  been  exposed  so  that  other  persons  eom- 
f  to  the  railway  might  have  access  to  it,"     So  far  from 
it  being  proved  here,  it  is  shown  beyond  all  doubt  that 
ler  persons  might  have  access  to  the  station,  and  there- 
■e  it  was  requisite  to  show  that  the  box  was  in  the  special 
atody  of  the  company's  servants,  and  under  such  circum- 
.nces  and  in  such  a  manner  as  *to  render  it  almost  [578 
possible  that  it  could  have  been  stolen  by  anybody  else. 
that  had  been  so,  a  prima  facie  case  might  have  been 
ide  out ;  but  in  my  opinion  it  is  not  so  on  the  evidence 
re.    With  regard  to    Vaughtan  v.  London  and  North 
estern  liy.  Co.  (*J,  it  seems  to  me,  looking  at  the  facts  of 
it  case,  that  it  lias  no  bearing  on  the  present  case,  be- 
ise,  in  that  case,  two  of  the  servants  of  tlie  company  were 
itinctly  charged  with  special  acts:    lirst,  the  carter  who 
Bed  for  three  parcels,  and  only  produced  two ;  and  the 
Kt,  the  very  strong  fact  that  one  of  the  company's  ser- 
nta  w'as  actually  found  in  possession  of  part  of  tiie  jew- 

)  4  C.  B.  (N.8.).  307;  27  L.  J.  (C.P.),        (')  Law  Ki-p.,  9  Ex.,  P.f. 

14  Eng.  Rep.    ,  48 
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8  true  that  he  said  he  found  it,  which  woald  be 
excase  tinder  such  circumstances ;  but  there  was 
fact  that  he  was  not  called  to  prove  that  he  foand 
the  carter  called  to  prove  that  he  liad  not  received 
for  which  he  had  actually  signed  the  bill.  There 
aid,  Why  were  not  these  people  ca.Iled  t  the  fraud 
lirectly  to  the  servants  of  the  company.  If  they 
ailed,  the  jury  were  justified  in  finding  a  venMct 
intiff  by  reason  of  their  felonious  act.  Tliat  case 
overn  the  present ;  and  on  the  ground  that  the 
ave  no  evidence  of  any  special  lact  warranting 

0  find  that  a  felony  had  been  committed  by  th« 
:  the  company  rather  than  by  one  of  the  public, 
e  mere  fact  that  the  servants  had  greater  lacility 
which,  in  my  opinion,  is  not  enough,  I  think  the 
to  be  made  absolute  to  enter  a  nonsuit. 

Hiile  absolvte. 
rs  for  plaintiff :  Lewis  &  Lewis. 
J  for  defendants :  R.  R.  Nelson. 

1  bj  K  pweeuKer  Hgainst  the  facta  proved  conaisteDt  with  the 
panj  for  the  loaa  of  lug-  ianocence  of  the  party  charged  vMch 
ing  Jewelry  the  issue  can  be  conceived  will  trairuit  bis  w- 
>clioD  8  of  tlie  Carriers  quittal  ;  but  wbere  a  question  of  felony 
',  c.  68),  whether  the  loss  committed  by  a  third  penwa  is  niwd 
lh  felonious  acts  of  the  in  a  civil  actioo,  It  is  not  propor  to 
rvantst  Held  by  White-  adopt  xulutluDS  of  the  fact  pminl 
Deasy  B.,  Barry,  J,,  and  which  involve  actsor  omiaaionsot  Ui« 
everslng  the  deciaioa  of  party  inculpated  which  he  might  1» 
'leas,  Irish  L.  R.,  8  Com.  called  to  prove  or  disprove  :  Gagarty 
A  upon  such  an  Issue,  it  v.  The  Oreat,  eU.,  Iriijh  L«w  Rep..  9 
b  that  the  plaintiffs  evi-  Com.  Law,  2^3,  Eicliequer  Cbanber, 
d  a  state  of   facta  con-  reveratng  8  M..  344 

t  felontoue  taking,    but  Tlie  defendant   in  slander  or  libel 

>n  her  to  prove  a  state  of  who  justiGes  on  the  ground  thai  the 

it  to  be  more  probable  plidntiff  is  or  was  guilty  of  the  erimi- 

s  were  stolen  than  that  nal  offence  charged,  is  bound  to  givn  as 

through  accident  or  mis-  mudi  evidence  of  his  guilt  as  would 

irefore,  that,  in  the  case  jastify  his  convicdon  if  on  trial  for  the 

rt,  there  was  no  evidence  offence:    Uirpkiiie  v.  SintiA,  <t  Barb, 

ury  that  the  luggage  in  5tlll ;  Oimannv.  HiUtoa,'-SilPeanSi.ii., 

wlenbyanyone-    I'alles,  247;    Merk   v.    Odzfuieuiiei;   OQ  Cit.. 

J.,  and  FitzOerald.  B-.  631  ;  Siclutrdfin  v.  Canada  B'«(.  '!<■. 
17UpperCan.Com.PI.,343;  2«reettl. 
Ev.,  S  42«. 
But  see  ElU*  v.  BuzteU,  1%  Am.  Uw 

was  not  reasonsDJy  con-  Reg..   N-   S.,  420,   and    note  ]>,  4:11: 

cident ;  from  which  they  ij.  U-,  GO  Maine,   20H ;    EUioll  v.  V"r> 

lat  llie  luggage  in  qiies-  Dureit,  33  Mich,.,  49 :   ..Stiui  v.  Mb- 

telonionsly  dealt  with.  «in,  11  Busli  (Ky.),  587. 

Id,  B.:  When,  in  a  crlmi-  In  a  dvil  case  ordinarily 'a  prppno- 

,  it  is  sought  to  establish  derance  of  evidence  is  sufficient :  Ud- 

eloiiy  hy  circumstantial  ImL-r  v.  IS.mUr,  1  Hill.  l.'>ll;  Pfoji- \: 

teBsonable    account  of  S-hneer,  43  N.  Y.,.5;    Etiv>it   v.  !«« 
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Bwen,  38  Mich.,  49  ;  JSHna  v.  John- 
ipm,  11  Bash  (Ky.),  587 ;  McBeed  y. 
[McDeed,  67  Ills.,  545. 

The  plaintiff  in  sach  a  case,  if  defen- 
dant attempt  to  justify,  may  show  his 
^good  character  as  upon  a  trial  for  the 
offence:  Downey  y.  DiUon,  52  Ind., 
442,  452 ;  2  Greenl.  Ev.,  §  426  ;  Hard- 
ihg  V.  Brooks,  5  Pick. ,  244;  lUx  v.  Stan- 
nard,  7  C.  &  P.,  695  ;  Stow  v.  CoTi/oerse, 
4Conn.,  17,  48. 

Bat  see  Hotaling  v.  KMerhouse,  2 
Barb..  149.  I  N.  Y.,  530;  8hipman  v. 
Burrows,  1  Hall,  399. 

On  an  indictment  for  perjury  the  eyi- 
deuce  of  one  witness  against  the  state- 
ment—the alleged  perjury^ — of  the  ac- 
cmed  is  not  sufficient,  without  corrob- 
ofBtion,  to  justify  a  conviction.  As 
to  what  amounts  to  a  sufficient  corro- 
boration see  Hegina  v.  Shaw,  Leigh  & 


Caye,  579,  587,  10  Cox»s  Cr.  Cas.,  66 ; 
Rex.  y.  Harris,  5  Bam.  &  Aid.,  926 ; 
Reg.  V.  Hook,  Dearsl.  &  Bell,  606,  611, 
8  Oox*s  Cr.  Ga.,  5  ;  Reg.  y.  Braithwaite, 

8  Cox's  Cr.  Ca.,  254  ;  People  v.  Burden, 

9  Barb.,  467;  Hopkins  v.  Smith,  3 
Barb.,  602;  Schwartz  v.  Com.  Va.,  3 
Law  and  Eq.  Reporter,  10 ;  U.  S.  y. 
Mayer,  Dead/s  R.,  127. 

In  the  former  case  when  the  witness 
swore  on  an  indictment  against  a  pub- 
lican for  keeping  his  house  open  on 
Sunday,  that  on  the  day  in  question 
he  was  not  in  the  publican's  house  nor 
in  the  village  in  which  it  was  situated, 
it  was  held  that  evidence  that  on  that 
day  the  prisoner  was  seen  in  the  village, 
near  the  publican's  house,  about  the 
time  spoken  of  by  the  other  witness, 
was  a  sufficient  corroboration  to  justify 
a  conviction  for  perjury. 


[Law  Reports,  10  Queen's  Bench,  S79.] 

June  16,  1876. 
[UTTHE  EXCHEQUER  CHAMBER.] 

*The  Queen,  on  the  Prosecution  of  Her  Majes-  [579 
ty's  Secretary  of  State  for  the  Home  Department 
V.  The  Visiting  Justices  of  the  County  Prison  of 
Lewes,  in  the  County  of  Sussex  (*). 

Crmmal  iMnaiie,  Inquiry  as  to  the  last  Iwal  Settlement  of— By  wham  Inquiry  to  be 
aade—S  S  4  Ftrf.  e.  64,  ».  2—27  <fc  28  Vict.  c.  29,  ».  ^—The  Prison  Act,  1866  (28 
A^VieL  c.  126),  ».  66. 

By  a  1  of  3  <fr  4  Vict  c.  64 :  "If  any  person,  while  imprisoned  in  any  prison 
in<»r  any  sentence  of  death  shall  appear  to  be  insane,  it  shaU  be  lawful  for  any  two 
jwdces  of  the  peace  of  the  county  or  place  where  such  person  is  imprisoned  to 
loqnire  into  the  sanity  of  such  person.''  By  s.  2 :  "  In  all  such  cases  as  aforesaid  it 
thai]  be  lawful  for  such  two  justices,  or  any  other  two  justices  of  the  peace  of  the 
coonty  or  place  where  such  person  is  imprisoned,  to  inquire  into  and  ascertain  the 
perHOQal  legal  disability  of  such  insane  person,  the  place  of  the  last  legal  settlement, 
ud  the  pecuniary  circumstances  of  such  person,  and  make  an  order  if  necessary.'' 
By  iL  1  of  27  A  28  Vict.  c.  29,  s.  1  of  8  <&  4  Vict.  c.  64  is  repealed,  and  by  s.  2  the 
Mcrciary  of  state  may  himself  direct  an  inquiry  as  to  sanity,  either  from  information 
by  meaas  of  a  certihcate  transmitted  by  two  or  more  of  the  visiting  jnstiees  of  the 
prison  in  which  such  prisoner  under  sentence  of  death  is  confined,  or  by  any  other 
meaiM  whatsoever.  By  s.  66  of  28  cfe  29  Vict.  c.  126:  "  Where  a  prison  authority, 
in  thiH  section  called  the  contracting  anthority,  has  contracted  with  any  otiior  i)rifton 
•uthority,  in  this  sedion  called  the  receiving  anthority,  and  the  receiving  authority 
is  to  receive  into  and  maintain  in  its  prison  any  prisoners  mainbiinnhle  at  the  ex- 
pense of  the  contracting  authority,  the  prison  of  the  prison  authority  shall,  for  all 
|Mirpo»<«  of  and  incidental  to  the  commitment,  trial,  detention,  and  punishment  of 
t*M*  prijAoners  of  the  contracting  authority,  or  any  of  such  purposes,  according  to  the 
WiKjr  of  the  contract,  be  deemed  to  be  the  prison  of  the  contracting  authority." 

(•)  Affirming  L.  R.,  10  Queen's  Bench,  166. 
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icil  of  the  borough  of  B.,  uoder  s.  31  oT  tlie  Prison  Act,  ISSf  (28  A  i9 
t),  enl^red  into  a  contract  with  the  jastieea  of  the  conaty  of  S  ibr  tht 
msintenance  in  [he  county  gaol  at  L.  of  all  prisoners  maintwnable  i  ' 
the  borough  uf  B.  E.  vis  committed  to  the  iixil  at  L.  noder  a  na 
rate  of  B.  to  take  her  trial  upon  *  cborge  of  murder  committed  viUiin  tht 
le  borough,  and  wiu  afterwards  found  gnilty  and  sentenced  to  dolh.  sad 
ed  and  muntsined  in  the  county  prison  at  L.  nnder  the  contnct;  ud 
ras  so  iniprisoQed  she  bocame  insane ; 

rniing  the  judgment  of  the  Court  of  Qaeen's  Bench,  that  the  josticM  uf  8. 
istices  to  make  lie  inquiry  into  the  sftnity,  ic,  of  R.  under  e.  2  of  1  i  4 
as  they  were  the  jnatie«s  of  the  county  or  place  where  E.  was  imprimwil : 
e  g^l  of  L.,  though  the  prison  of  the  council  of  B.  within  the  meaning  ut 
•b  29  Vict.  c.  ISB,  could  not  be  S^d  to  be  within  B, ;  and  the  justieu  uf 
'efore  no  jurisdiction. 

£  OD  the  judgment  of  the  Conrt  of  Qaeen's  Bench  in 

!aTor  of  the  prosecution  on  a  demorrer  to  a  retam  to 

imuB  :  ante,  p.  166. 

16.     C.  Bowen,  in  support  of  the  demurrer. 

(,  Q.C.  {Immley  Smith  with  him),  contra. 

rgnmentB  were  the  same  as  in  the  conrt  below. 

Cur.  adv.  vuU. 
16.  Cleasby,  B.:  The  question  in  this  case  is,  who 
ischarge  the  duty  prescribed  in  s.  2  of  3  &  4  Vict. 
}y  that  section  it  is  enacted  that  it  shall  be  lawful  for 
0  justices  of  the  peace  of  the  county  or  place  where 
■son  is  imprisoned  to  inqnire  into  and  ascertain  .  .  . 
personal  legal  disability  of  such  insane  person,  the 

the  last  legal  settlement,  and  the  pecuniary  circum- 
at  such  person.  .  ,  ,  Then  the  section  provides  that, 
e  place  of  settlement  is  ascertained,  the  two  justios 
ike  orders  on  the  officers  of  the  place  of  setUemciit 
Ktyment  of  certain  charges,  and  for  the  maintenance 
insane  person  ;  and  if  the  place  of  settlement  cannot 
tained,  such  order  shall  be  made  upon  the  treasurer 
ranty.  By  s.  1  of  that  act,  if  any  person  imprisoned 
orison  under  sentence  of  death  shall  appear  to  be 
iny  two  justices  of  the  peace  of  the  county  or  place 
uch  person  is  imprisoned  are  to  inquire  as  to  Ihe 
t  such  person,  and  if  such  person  is  found  to  be 
!.he  secretary  of  state  is  to  order  his  removal  to  a 
asylum.  That  section  however  is  repealed  by  27 
!t.  c.  29 ;  and  by  s.  2  of  this  act,  if  any  person  con- 
der  penal  servitude  or  imprisonment  should  appear 
lane,  it  shall  be  lawful,  if  such  person  is  confined  in 

to  which  visiting  justices  are  appointed,  for  two  or 
liting  justices  of  such  prison,  or  if  such  ]>erson  is  in 
;r  place  of  continenn'nt.  for  two  or  more  juslices  "f 
ity  in  which  such  place  of  confinement  is  sitnate, 
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and  sach  visiting  or  other  justices  are  hereby  required,  to 
call  to  their  assistance  two  physicians  or  surgeons,  and  to 
incjuire  with  their  aid  as  to  the  insanity  of  such  person,  and 
if  It  be  certified  that  the  prisoner  is  insane,  the  secretary  of 
state  may  order  his  removal  to  a  lunatic  asylum ;  and  in 
the  case  of  a  *prisoner  under  sentence  of  death  becom-  [581 
ing  insane,  the  secretary  of  state,  as  it  is  essential  in  such 
cases  that  there  should  be  no  delay,  is  empowered  to  act  at 
once,  with  or  without  any  representation  from  justices,  and 
cause  an  inquiry  to  be  made  into  the  insanity  of  such  pris- 
oner.   The  persons  who  are  empowered  to  make  an  inquiry 
as  to  the  insanity  of  a  prisoner  under  s.  2,  are  the  visiting 
justices  of  the  pnson  where  the  prisoner  is  confined.     They 
are  from  their  official  position  persons  likely  to  be  furnished 
with  information  as  to  a  prisoner's  insanity.     It  seems  to 
me  more  convenient  to  hold  that  the  justices  of  the  place 
where  the  prisoner  is  confined,  and  who  have  held  the  first 
investigation,  and  therefore  who  are  acquainted  with  the 
circumstances  connected  with  the  prisoner,  should  do  what 
is  required  by  s.  2  of  3  &  4  Vict  c.  54,  and  it  would  be  in- 
expedient that  justices  from  another  jurisdiction  should  be 
introduced.     Reliance  is  placed  by  the  defendants  upon  the 
provisions  of  s.  66,  that  the  prison  to  which  the  prisoner  is 
removed  pursuant  to  contract  shall  be  deemed  to  be  the 
prison  of  the  authority  bound  to  detain  him,  that  is,  in  this 
case,  the  justices  of  the  borough  of  Brighton ;  and  it  has 
been  argued  that  they  ought  tonold  the  investigation  under 
8.  2  of  3  &  4  Vict.  c.  54.     I  do  not  think  an  accident  which 
cannot  be  supposed  to  have  been  within  the  contemplation 
of  the  contracting  parties  can  be  said  to  be  a  matter  inci- 
dental to  the  prisoner's  commitment,  trial,  detention,  and 
1)nni8hment.     1  think  the  object  of  s.  66  was  merely  to 
egalize  the  transfer  of  a  prisoner  from  the  custody  to  which 
he  was  originally  committed  to  a  more  convenient  prison,  in 
which,  however,  it  would  be  unlawful  to  detain  him  without 
some  ]provi8ion  of  this  kind.     It  has  been  argued  that  a 
hardship  has  been  imposed  upon  the  county  by  making 
them  possibly  liable  to  the  expense  of  maintaining  the  pris- 
oner; but  little  weight  can  be  given  to  that  consideration, 
for  by  8.  66  the  secretary  of  state  is  empowered  to  direct  any 
person  in  prison  to  be  removed  from  the  prison  in  which  he 
18  confined  to  any  other  prison  within  England  or  Wales, 
there  to  be  imprisoned  during  his  term  of  imprisonment : 
however,  if  there  is  any  hardship,  it  ought  to  have  been  pro- 
vided for  by  the  terms  of  the  contract  between  the  borough 
of  Brighton  and  the  county  of  Sussex. 
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582]    *GFeove  and  D:enman,  JJ.,  and  Polix)ck  and  Amph- 
LETT,  BB.,  concurred. 

Judgment  affirmed. 

Attorneys  for  prosecution :  Raven  &  Hare. 
Attorney  for  defendants :  Jones^  Lewes. 


[Law  Reports,  10  Queen's  Bench,  582.] 
June  8,  1875. 

Hargreaves,  Appellant;   Diddams,  Respondent. 

JusUceSy  Juritdictum  of— Bona  Jide  Claim  of  Right — Fithing  in  navigable  River— 

24  <&  26  Vict  e.  96,  t,  24. 

A  river  was  made  navigable  by  a  company  and  the  public  allowed  to  navigAte  it 
on  payment  of  t(ills,  under  certain  acts  of  Parliament ;  out  the  soil  and  rights  of  the 
owners  on  each  side  of  the  river  remained  untouched.  The  public  had  fished  for 
many  years  in  the  river  without  interruption  by  the  owner  of  the  soil ;  but  be  cansed 
a  notice  to  be  set  up  forbidding  all  fishing.  The  appellant  afterwards  fished  in  the 
river,  and  an  information  was  taken  out  against  him  under  24  &  26  Vict,  c  96,  a  S4. 
At  the  hearing  the  appellant  set  up  the  righ^  in  the  public,  and  contended  that  the 
jurisdiction  oi  tlie  justices  was  ousted  by  this  bona  fide  claim  of  right: 

Uddy  that  the  right  set  up  could  not  exist  in  law,  and  therefore  title  eoukl  not 
come  in  question,  and  the  jurisdiction  of  the  justices  was  not  ousted. 

Hudjtmn.  v.  Macrae  (4  B.  <&  S.,  685 ;  88  L  J.  (M.C.).  66)  followed. 

Case  stated  by  justices  of  the  county  of  Southampton 
under  20  &  21  Vict.  c.  43. 

The  appellant  appeared  to  an  information  by  the  respon- 
dent charging  that  the  appellant,  witliin  the  space  oi  six 
calendar  months  last  past,  to  wit,  on  the  8th  of  July,  1874, 
at  the  parish  of  South  Stoneham,  in  the  said  county  of 
Southampton,  by  angling  in  the  daytime,  unlawfully  and 
wilfully  did  attempt  to  take  certain  tish  called  trout,  m  cer- 
tain water  there,  wnerein  Thomas  Chamberlayne  then  had  a 
private  right  of  fishery,  and  not  running  through  or  being 
in  any  land  adjoining  or  belonging  to  the  dwelling-house  of 
any  person  being  the  owner  of  sucn  water,  or  having  a  right 
of  fishery  therein,  contrary  to  the  statute  (24  &  25  Vict.  c. 
96,  s.  24). 

The  water  mentioned  in  the  information  is  a  part  of  the 
ancient  channel  of  the  river  Itchen,  in  the  county  of  South- 
ampton, which  was  made  navigable  originally  by  a  private 
58o]  company  only,  and  *afterwards  by  the  public  on  pay- 
ment of  tolls  to  the  company,  under  certain  acts  of  Parlia- 
ment. 

In  the  month  of  March,  1874,  Chamberlayne  caused  to  be 
erected  on  the  towing-path  running  along  the  western  bank 
of  the  river  Itchen,  near  Bishopstoke,  and  upon  land  of 
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Charaberlayne,  at  or  near  the  place  where  the  appellant 
subsequently  fished,  some  boards  with  notices  on  them  to 
the  following  effect : 

"  The  fishing  in  this  water,  being  private  property,  is  now 
strictly  preserved.     Any  person  found  fishing  therein  with- 
out permission  from  the  proprietor  will  be  proceeded  against 
according  to  law. 
•   (Signed)  ' '  Lee  &  Best,  Solicitors  for  the  said  Proprietors. ' ' 

On  the  1st  of  July,  1874,  the  appellant,  who  resides  on 
the  opposite  bank  of  the  river,  caused  to  be  sent  by  his  so- 
licitor a  letter  to  Messrs.  Lee  &  Best,  stating  his  intention  to 
fish  in  the  river  on  the  8th  of  that  month,  at  the  place  where 
the  boards  were  erected,  and  also  notifying  that  his  solicitor 
would  accept  service  of  process  if  any  action  were  brought 
against  him  for  so  fishing.  In  reply  to  the  letter,  Messrs. 
I^  &  Best  wrote  to  the  effect  that  any  person  fishing  at  the 
place  above  referred  to  would  be  treated  as  a  trespasser. 

The  appellant,  on  the  8th  of  July,  1874,  fished  with  rod 
and  line  in  the  daytime  in  the  part  of  the  river  Itchen  men- 
tioned in  his  notice-  That  part  of  the  river  is  above  the 
flow  of  the  tide,  but  was  maSe  navigable  as  already  men- 
tioned. 

It  was  proved  that  the  soil  of  the  adjacent  bank  and  of  that 
of  the  river  where  the  appellant  fished  was  the  private  prop- 
erty of  Chamberlayne,  but  that  for  many  years  the  public 
had  fished  in  the  river,  at  the  same  place  where  the  appel- 
lant fished,  openly  and  in  the  daytime,  without  applying 
for  permission  from  any  one,  and  without  being  prevented 
or  interrupted  by  the  keepers  of  Chamberlayne  or  any  one, 
and  in  the  belief  that  the  public  had  a  right  to  fish  there. 
The  witnesses  called  on  behalf  of  the  appellant  were  unable 
to  show  any  documentary  legal  origin  of  such  right. 

The  appellant  put  in  evidence  an  act  of  Parliament  of  the 
16  4;  17  Car.  2,  No.  24,  entitled  ''An  act  for  making  divers 
rivers  navigable,  or  otherwise  passable,  for  boats,  barges, 
and  other  *vessels,"  whereby,  among  other  things,  [584: 
certain  persons  were  empowered  to  do  divers  acts  for  the 
making  navigable  the  said  river  Itchen  from  Alresford 
through  Winchester  to  the  sea,  and  also  the  act  of  42  Geo. 
3,  c.  3,  in  which  it  was  recited,  among  other  things,  that  it 
would  be  advantageous,  to  the  public  that  the  said  river 
Itchen  should  be  navigated,  used,  and  enjoyed  as  a  public 
navigable  river,  and  by  which  it  was  enacted  that  all  per- 
sons whosoever  should,  under  stated  restrictions  and  on  pay- 
ment of  toUs  and  duties  to  the  persons  or  company  above 
referred  to,  have,  use,  and  lawfully  enjoy  the  free  passage 
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upon  the  said  river  with  and  for  boats,  barges,  aiDd  other 
vessels,  and  should  also  have  and  use  the  towing  or  haling 
paths,  wharfs,  quays,  and  all  other  necessary  powers  for 
navigating  the  same  and  carrying  on  the  commerce  of  the 
said  river  for  the  benefit  of  the  public. 

It  was  contended  on  behalf  oi  the  appellant  that  the  river 
Itchen  being  a  public  navigable  river,  and  the  public  having 
for  many  years  fished  in  it  as  of  right  at  the  place  in  ques- 
tion, and  the  claim  of  the  apx)ellant  to  have  the  right  to  fish 
there  as  one  of  the  public  being  made  bona  fide  and  with  tlie 
view  of  having  the  question  tried  by  an  action  at  law,  the 
jurisdiction  of  the  justices  was  ousted. 

On  behalf  of  the  respondent  it  was  contended  that  the 
right  of  fishing  claimed  by  the  appellant  as  one  of  the 
public,  whether  by  prescription  or  otherwise,  was  a  right 
which  it  was  impossible  to  acquire  at  law,  and  that  therefore 
the  jurisdiction  of  the  j'ustices  was  not  ousted.  And,  fur- 
ther, that  the  river  Itchen  in  the  part  in  question  was  not  a 
public  navigable  river  in  the  ordinary  acceptation  of  that 
term,  and  that  the  acts  of  Parliament  above  referred  to  had 
created  an  easement  or  right  %t  locomotion  only,  and  had 
not  otherwise  affected  the  rights  of  the  riparian  owners,  and 
that  the  fishing  by  the  public  at  the  place  in  question  w^as  a 
gratuitous  concession  Dy  Chamberlayne,  which  he  was  at 
liberty  to  put  an  end  to  at  any  time  without  notice. 

The  justices  decided  that  their  jurisdiction  was  not  ousted, 
and  convicted  the  api)ellant  in  the  penalty  of  Is.  and  costs. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
appellant,  under  the  above  circumstances,  was  legally  and 
properly  convicted  of  the  oJBEence  charged  in  the  information. 
586]  *Manistyy  Q.C.  (with  him  Witt\  for  the  api)ellant: 
The  appellant  here  clearly  acted  bona  fide  in  claiming  the 
right,  offering  to  contest  the  point.  In  Beg,  v.  Burrow  C) 
this  court  quashed  a  conviction  where  the  defendant  had  set 
up  a  bona  fide  claim,  as  one  of  the  public,  to  fish  in  Ulls- 
water  Lake  (•). 

[Lush,  J.:  It  was  assumed  there  that  it  was  not  clear 
whether  the  defendant  could  have  such  a  right  or  not.] 

In  White  v.  Feast  Q  it  was  held  that  it  was  for  the  jus- 
tices, under  34  &  26  Vict.  c.  97,  s.  52,  to  decide  whether  the 
accused  acted  under  a  fair  and  reasonable  supposition  that 
he  had  the  right;  but  a  mere  bona  fide  claim  of  right  is 
sufi&cient  at  common  law  to  oust  the  jurisdiction  of  justices. 

(*)  Q.  B.,  May  29,  1869;    84  Just,  of        O  See  also  Reg.  v.  Stinwm  (4  B.  &  S., 
Peace,  53  807);  82  L.  J.  (M.C.),  208. 

(»)  Law  Rep.,  1  Q.B.,  868. 
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Kingdon^  Q.C.  (with  him  WaTry\  for  the  respondent: 
It  is  admitted  in  the  case  that  tjie  water  is  a  private  river, 
and  only  navigable  by  reason  of  the  act  oi  Parliament, 
which  expressly  leaves  the  right  of  property  and  fishing  as 
it  was  before.  In  Murphy  v.  Ryan  Q)  it  was  held  that  a 
claim  by  the  public  at  large  of  a  right  of  fishing,  which  is  a 
profit  d  prendre^  could  not  be  sustained  by  the  longest  user, 
80  as  to  raise  a  presumption  of  dedication.  In  Sudson  v. 
Macrae  (')  this  very  point  was  decided.  And  that  was  a 
stronger  case  than  the  present ;  for  here,  by  the  local  statute 
35  Geo.  3,  c.  66,  s.  65,  all  fishing  is  expressly  prohibited,  ajod 
persons  navigating  the  barges  are  forbidden  under  heavy 
penalti^i  to  carry  nets  or  even  a  fishing  line. 

Manisty,  Q.C,  in  reply :  In  Hudson  v.  Macrae  (')  it  was 
admitted  that  the  right  claimed  could  not  exist. 

Lush,  J.:  I  am  of  opinion  that  the  conviction  was  right. 
It  is  true  that  this  part  of  the  river  was  made  navigable  to 
the  public « on  payment  of  tolls  under  the  act  of  Parlia- 
ment ;  but  that  did  not  affect  the  rights  of  the  ownership 
of  the  soil  which  remained  in  Mr.  Chamberlayne ;  and  none 
of  the  incidents  attaching  to  a  navigable  river  up  to  the  flow 
and  reflow  of  the  tide  can  properly  attach  here.  That  being 
80,  the  only  title  the  appeallant  sets  up  is  that  of  one  of  the 
public,  and  he  contends  that  a  bona  fide  claim  *of  [586 
such  a  right  ousts  the  jurisdiction  of  the  justices.  But  can 
each  a  ri^ht  exist  %  I  quite  agree  that  it  cannot.  The  only 
ease  citea  as  an  aathority  for  the  appellant  was  the  case 
which  is  only  reported  in  the  Justice  of  the  Peace  {Reg.  v. 
Burrow  (*)  ) ;  but  that  proceeded  on  the  ground  that  the 
point  was  not  so  entirely  settled  by  authority  as  that  the 
court  could  say  that  the  bona  fide  claim  to  the  right  did 
not  oust  the  jurisdiction  of  the  justices ;  the  doubt  on  the 

S)int  was  the  sole  ground  of  the  decision.  Here  we  have 
vdson  V.  Macrae  ('),  which  is  precisely  like  the  present 
case ;  and  the  Court  took  judicial  notice  that  such  a  right 
could  not  exist  in  the  public,  and  therefore  held  that  the 
hoTiaflde  claim  did  not  oust  the  justices'  jurisdiction. 

QuAiN,  J. :  I  am  of  the  same  opinion.  This  was  clearly 
not  a  navigable  river  above  the  flow  and  reflow  of  the  tide. 
It  was  made  navigable  in  the  sense  of  being  open  for  traflSo 
bv  the  public  on  payment  of  tolls ;  but  the  clause  cited  clearly 
Bhows  it  was  not  intended  to  alter  any  of  the  rights  of  the 
owner  of  the  soil  beyond  this.  Now  on  the  q^uestion  whether 
a  person  as  a  member  of  the  public  can  acquire  a  right  to  fish 

(')  Jr.  Eep.,  2  C.  L.,  14S.  O  84  Just,  of  Peace,  68. 

(')  4  B.  <fc  S.,  686;  38  L.  J.  (M.C),  65. 
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n- navigable  river,  Hudson  v.  Macrae  (')  is  a  direct  an- 
that  he  cannot.  In  ijiat  case  the  pnblic  had  fished  for 
'^eara,  and  counsel  very  rightly  admitted  that  each  & 
onld  not  be  acquired  ;  and  the  court  held  that  as  the 
aimed  could  not  bv  possibility  exist,  the  setting  up  ot 
I  to  such  a  right,  though  bona  fide,  could  not  oust  the 
3tioa  of  the  iuatices :  because  title  could  not  really 
1  question.     That  is  directly  in  point. 

Judgment  for  the  respondent  ("). 
meys  for  appellant :  Bedford  &  Melca^e. 
meya  for  respondent :  Lee  &  Best 

.  A  S.,  B8S;    33   L.  J.  (H.C)., 

s  ot  lands  bor-    Hich.,  336,  sach  a  ri 

Am.  od.,  120-131;   Throop  v.  year. 

le..  5  Upper  Can.   Com.  PI.,  Bee  also  Morgan  v.  Sing,  35  N.T., 

nloa  V.  li/i,  3  Lower  Can.  Rev.  454. 

ation,  93  ;  Ben*(m  v.  Morroa,  Ab  to  the  rights  of  owdsdi  of  Uodt 

845 ;   Lamm«n  v.  Nitttn,  4  adjoining  navigable  rivers  and  vUen, 

i ;   St.  Clair  v.  Lmtingilon,  23  the  riglita  of  the  government  ud  of 

t,  66-69;    Halleck'H   Inlema-  citizens,  see  Houck  on  Kivere ;  AiigcU 

w  and  Laws  ot  War,  chap.  6,  on   Tide   Wateia  ;    Aiigell  <. 
..   — .-       Washburn    r-     " 


ight  of  pnblic  to  change  bed  Hall  on  the  Sea  Shore  ;   Woolijch  on 

nee  Greea  v.  Saatt,  47  Cal.,  Waters;   Cailis  on  Sewere,  tit.  ■■Bit- 
ecB  ;"  Wood  on  Nuisancea  ;   Ualleck'B 

Uuralchange;  8tat«y.  Yotmg,  International  Law  and  Laws  of  Wir, 

..  6U5.  chap.  8,  §g  13-33. 
because  a  water  coarse  may        Oallfomia:  Oreea  v.  Bwifl,  47Cil, 

if  periodical  freshets,  for  a  few  536  ;  Broien  v.  KentfiM,  SO  Cal.,  lit.    , 
weeks,  be  capable  of  floating        Oonada,  Iiower:  BoiMonault  v.  OH-    ■ 

,  but  in  its  natural  state  and  via,   Stuart,  524,   664,   affirmed  Pri<T 

greater  portion  of  the  year  ia  Council,  3  Bev.  de  Leg.,  it29,  3  Mom, 

I  of  such  floatage,  the  stream  P.  C,  398 ;  Minor  v.  OiltiMvr,  SLowfr    I 

I  the  absence  of  preecription  Can.   Kep..  115,  12  Moore   P.  C,  131 ; 

J  the  public  be  regarded  as  a  Jolg/  v.  Gagnon,  S   Lower  Can.  Ktf.,    i 

for  that  porpoae  at  any  time  ;  166;  Keg.  v.  Pailen,  13  id,  311  ;  Fatr- 

V.  BeU,  54  Ills. ,  110.  nier  v.  OUtia.  Stuart,  427  ;  Bditeat  *. 

1  Hiekok  T.  Hint,  23  Ohio  St.  Li<oa*teiir,  1  Kev.  Leg. ,  720 ;  McBaa  r. 

Crill  V.  CUy  of  Rome,  47  How.  CarlMle.  18  L.  C.  Jur.,  206. 
8 ;  Wkedaa  v.  MeLaehlan,  16        Oanada,  Dpper:  Parker  v.  S...   . 

an.   Com.   PI.,  102;   Jim  v.  C.  Pt.,  470;  Altg.   Gent,  v.  Perm.  U 

of  P&rUmmtth,    17   id.,   195;  id.,  830  ;  IMziim  v.  Snfin'nffor,  SSr.C 

.   Union,  etc.,  3B  Wiao.,  525  ;  Com.  PI.,  235 ;  T&urioa  v.  Bt^gcH.  V. 

V.  WUInaxm,  23  Wise.,  573  ;  C.  PI.,  601  :   Whftlan  v.  MeLmAian,  II 

.  HaU.  29  U.  C.   Q.   B.,  473  ;  C.  PI.,   103  ;   WeUiiiffton.  v.   H'il«ffi.  1« 

eni.   V.  HarrUoa,   12    Grant's  C.  PI.,  134  ;  14  id.,  299  ;  Baf<ii«.  '"■' 

ly.,  466:  Gasev.  BaCei.l  Up-  v.  Ooderidt,  31  U.  C.  Q.  B.,  S(7;  LiO'* 

Com.    PI.,   110;    Houck  on  v. /nc«,  4Com.  P1..B5:  i'iiwwT.  i/ifl, 

titles    "Navigable     Kivers,"  290.  B.,  4?^  ;  t'randeW  v.  J/iwnqr,  331'. 

ble  Waters."  C.Com.  Pl.,312  ;  Sn«i«  v.  Grand.i*.. 
tader  Bay,  ete.,  v.  Shtubly,  31 
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H    i^.%-'  ^"  ■aFT*r  'o^f^'    ^«^««««.  2    Hun.  168,  affirmed    56 
w  '  ^  =  ^r*^  ^"i-  ''SX  J?  *^'?-    N.  Y.,  613  ;  People  v.  Sorton,  6  Htm, 

Si^'i  ^J-  ^'^'  **"£f  *"  ?'*°V5    ''^^  .GriUy.Caif  of  Borne.  47  How 
Chy.,  491  ;  AU}f.  Cfen.  v.  Haniton,  12    Prac  898  '   J  > 

^J^'oi  ^r«'   ^  '  ^"^^  "'•  ■^<^'  '^       Ohio :  Hiekok  v.  J3t»«,  28  Ohio  St. 
v/om.  i*!.,  110.  jj    528 

w  uiim.,  88a,  16  Am.  Hep.,  46,  and  see    Penn.  St.  R,  214 

"&,-i.i"j.  »..«       M^     ■     T    n  I*rinoe  Edwards  iBlaad :  JJeotna  y. 

1  SSS?^^ -?^f  ""•  ■*'JJ'^>,  ^  ^■'    -Con*.  1  HavUand.  171.  ^^ 

^to^H^J^;  ^f 'i2.  «A  Tt,        ?•  I-  SC  ;  ^«i%  V.  £ttr^«,  9  Chicago 

J»^^^r^Z-  £'^' m  ^<.'    ^-  News,  28  ,Thxmuk  y.  Grantjo 
wo ;  0  Mcaffo,  etc.,  v.  i«tA»,  75  I11&,  42.    R  i    477 

lo^^ioif^^  \u^'^!^V  f-       '^"**«d  State.:  ij.  B.  v.  5Wm»7»«-. 
M.,  35  .  Oherloek  y.  AUtng,  44  lad.,    7  Wall.,  272  ;  Forsga  v.  SmaU,  8  Chll 

rT^^    I  ^i'fo  ^-  i^^rt  ^^  ^    kee.ete..S  BisseU,  410 ;  Same  v.  &««, 

4T^  •'  ^;i^  '^^i^  kT"*'    BIatchf.,274 ;  TA*  MonteU^HO  Wall.. 
sJn"  fl^^^TL  b^*^'  In*^  If''    430 ;  Atlee  v.  PooA^t,  «te.,  21  WaU. 
p^^u^^i.^i^t    ^J^v.^«*.  5  BisseU.  888.  and 

^^M.Sli:*^W«-v.4««y,64Maine,    jj^^^^o"^' Trrv;i« v. i)ay, 33 Wiac. 
^k«^:  ««<^  V.  X«««.,  42    not^na^^X^'^v^ktS'tie^^'^^ 

ito  ^^^^  ^    qrlv  f*=    "*:  OAi«v<,.efe..y.^„.75ni8..42 
i^fT^;BJ^y^Ml^fT^Z    ^1-.:  »r«„^«-v.^««y.64M«ine. 

"iLiLi:   B*«^  V.  M<»ro^.  61    wf  IS"^^'  ''^^  ^^  ^^^*^'  *" 
,H^Bnu«wIok:  ifo««  v.   lUue.    Mo'^'"*'    ^*^  ^-  '^''^'   «^ 

iS^^;.^te;  2^S1^;  '1  6o'^rY^*'^-  '^;^-  ^^^^'^ 

-fa  nT^'  -^«A*«««»  v.  Jfoyt>r.  Peiinsylvania:  Poor  y.  MeOlwre.  77 

tiZL^lJ^'^l-      ^         ^  Pe««»-  St.  R.,  214. 

10  N  T  *^ '  SJ^f**?*"  ?*••  ''■^^'  ^"**«i  States :  5.  S.  y.  flWlwmw. 

r«L  ^    «i  N  ?^  V    >r«tem  7  Wall.,  272 ;  F<yr»yth y.  Smale.S^. 

vnmt,  etc.,  60  M.  Y.,  610 ;  Morg<m  v.  cago  Leg.  News,  m. 
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[Law  Beports,  10  Qaeen'e  BcDch,  691.] 

May  7,  1875. 

]  *Tapp  v.  Jones  ;  Poolet,  Gfarnishee. 

hmaU  of  JMl—OamaAee  Ordtr—Ordtr  for  Papnait—ABcniaig  DAt—OriB  U 
pay  uhtn  Due — Common  Lain  Proadun  Act,  18M,  M.  61,  62. 

der  s.  61  of  the  Common  Law  Procedare  Act.  ISM.  an  order  may  be  made  tM' 
tttaching  an  accruioK  debt  in  the  hands  of  the  garnishee,  bat  alao  an  order  for 
ent  of  the  accrning  ^bt  when  it  ehal!  become  payable  by  the  ganuEhee  lo  the 
lent  crediUir.  It  is  not  necessary  to  wait  till  the  debt  bu  become  actsiDjr 
lie  before  ""^'"g  the  order  for  payment. 

ULE  to  show  cause  why  two  writa  of  execution  against 
garnishee  should  not  be  set  aside,  and  why  the  order  in 
3uance  of  which  they  were  issued  should  not  be  set  asida 
aried. 

n  the  2l8t  of  November,  1873,  the  plaintiff  obtained 
^ent  in  the  action  against  the  defendant  Jones  ;  and  on 
22d  of  December,  IS'B,  the  sum  of  £690  remained  due 
n  the  judgment  An  ^reement  of  September,  1874,  was 
orce  between  Pooley,  the  garnishee,  and  the  defendant, 
er  which  Pooley  was  bound  to  pay  to  the  defendant  a 
I  of  money  by  monthly  instalments  of  £10  each, 
n  the  22d  of  December,  1874,  one  instalment  beina  dne, 
)rder  was  made  by  a  master  attaching  all  debts  owing  or 
■aing  from  the  garnishee  to  answer  the  judgments.  On 
3l8t  of  December  another  order  was  made  by  a  master 
.  the  garnishee  should  pay  to  the  plaintiff  the  debt  then 
by  him  to  the  defendant,  and  alao  the  accruing  debts 
Jiey  became  due.  Writa  of  execution  were  issued  ia 
lect  of  two  instalments. 

Hllis  showed  cause :  Sect.  61  of  the  Common  latw  Pro- 
ire  Act,  1864,  under  which  the  order  complained  of  was 
le,  expressly  authorizes  the  attachment  of  debts  accruing 
rell  asof  debts  due.  And  the  latter  part  of  the  section 
!]  which  deals  with  *the  order  to  pay  must  be  read  as 
ctenaive  with  the  former  part,  though  the  language  ia 
exactly  the  same. 

'.  V.  Williams,  in  support  of  the  rule :  There  is  no 
er  to  make  an  order  for  payment  of  future  debts  by  tbe 
lishee  to  the  judgment  creditor.  The  section,  it  is  true, 
lorizes  an  order  attaching  "debts  owing  or  accruing," 
when  it  comes  to  speak  of  the  order  to  pay  it  limits  it 
the  debt  due."  The  language  of  s.  64,  which  providt^ 
method  of  disputing  his  liability  by  the  garnishee,  ia 
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only  applicable  to  a  debt  actually  payable,  and  the  forms 
show  the  same  thing :  Reg.  Gen.  M.  T. ,  1854,  forms  24,  25. 
A  right  of  setoff  may  accrue  to  the  garnishee  as  against 
the  judgment  debtor  between  the  date  of  the  attachment  and 
the  debt  becoming  payable.  An  orde^  for  payment  made 
in  advance  would  deprive  him  of  this. 

[Blackburn,  J. :  Is  there  any  authority  for  saying  that 
such  a  right  of  set-off  could  be  -asserted  in  any  case  on  the 
ground  of  anything  arising  after  the  order  for  attachment  ? 

Field,  J. :  By  s.  62  the  attachment  is  to  bind  the  debt. 
Is  not  that  the  governing  date  ?] 

In  Sampson  v.  Beaton  Ry,  Qo.  (*)  such  a  right  of  set-off  is 
treated  as  clear.  Emanuel  v.  Bridgerf^)  and  Ex  parte 
Qreenway  (•)  can  only  be  recognized  by  means  of  the  dis- 
tinction between  debts  due  and  debts  accruing. 

Blackburk,  J. :  I  think  this  rule  must  be  discharged. 
The  application  is  to  set  aside  certain  executions  and  to  set 
aside  or  alter  the  order  for  payment  under  which  they  were 
levied.  In  this,  as  in  other  cases,  there  are  two  things,  the 
order  for  attachment  and  the  order  for  payment. 

It  is  evident  that  the  Legislature  had  in  view  both  present 
debt  and  future  debt,  aebita  in  prcesentij  solvenda  in 
futuro,  for  it  speaks  in  the  earlier  paflpt  of  the  section  of 
*' debts  owing  and  accruing."  Therefore  it  is  clear  that  the 
attachment  was  good.  But  in  the  latter  part  of  the  section 
the  language  ia^  altered.  It  speaks  merely  of  ^Hhe  debt 
due."  ri^ow  it  is  qiiite  clear  that  the  garmshee  cannot  be 
bound  to  pay  his  debt  before  it  is  due ;  so  that  we  must 
read  *"the  debt  due"  as  meaning  either  the  debt  [593 
when  due,  or  the  debt  then  due.  It  the  former  reading  be 
the  correct  one,  then  the  present  order  was  quite  right ;  if 
the  latter,  then  it  was  premature.  I  have  come  to  the  con- 
clusion that  the  true  construction  is  that  there  is  power  to 
make  an  order  against  the  garnishee  for  payment  of  his 
debts  as  and  when  they  become  payable,  instead  of  making 
a  fresh  order  as  each  falls  due. 

It  is  said  that  such  an  order,  made  in  advance,  might  in 
some  cases  lead  to  inconvenience.  That,  if  so,  would  be 
quite  a  sufficient  reason  in  any  particular  case  for  declining 
to  make  an  order  at  present  binding  accruing  debts,  if  there 
were  any  room  for  (K)ubt  re8i)ecting  them.  But  no  consid- 
eration of  that  kind  arises  here. 

Mr,  Williams  argued  that  this  construction  could  not  be 
the  true  one,  because  it  would  deprive  the  garnishee  of  a 

C)  Law  Rep.,  10  Q,  B.,  28.  (»)  Law  Rep.,  16  Eq.,  619. 

C)  Law  Rep.,  9  q^  B.,  286. 


COURT  OF  QUEEN'S  BENCH.  (L  K. 

Tapp  V.  Jonee. 

But  he  failed  to  show  this.  I  agree  that  no  greater 
I  given  to  the  creditor  than  the  debtor  had.  It  is 
ily  juBt  that  if  a  cross  debt  were  due  to  the  garnishee 
late  of  the  attachment  there  should  be  right  of  s^t-off 
'avor,  and  I  should  strive  hard  to  give  effect  to  it  it  I 
;hongh  there  wonid  be  difficulties  in  the  way.  But 
Hiams  goes  further,  and  maintains  the  right  to  setoff 
iccruing  after  the  attachment.  For  this  I  see  do 
On  the  attachment  the  thing  is  absolutely  fixed; 
ire  is  no  clause  of  mutual  cr^it  or  set-off.  What 
have  been  wise  or  just  I  do  not  say  ;  but  the  Legia- 
las  certainly  said  no  such  thing  as  that  contended  for. 
»  that  the  remedy  provided  in  the  sections  and  rules 
L  to  for  enforcing  the  claim  against  tlie  garnishee  are 
ble  to  present  debts ;  but  I  see  no  reason  why  they 
uot  be  made  to  take  effect  when  the  debt  becomes  dn& 
[)  J. :  I  am  of  the  same  opinion.  The  question  tnms 
construction  of  s.  61  of  the  Common  I^w  Procedure 
54.  The  object  was  to  give  to  a  judgment  creditor 
nnot  levy  upon  the  chattels  of  Mb  debtor  a  remedy 

his  debts.  The  section  begins  by  speaking  of  the 
ee  being  "indebted"  to  the  judgment  debtor.  H 
>od  alone  tbe  matter  might  be  open  to  doabt.  Bat 
tion  goes  on  to  speak  of  "debts  owing  or  accruing." 
he  object  is,  as  the  next  section  shows,  to  "  bind  *sncli 
for  the  benefit  of  the  judgment  creditor.  Therefore^ 
;  deciding  now  as  to  a  right  of  set-off  exiating  at  the 

the  attachment,  I  think  at  least  that  the  acooonts 
)  taken  at  that  time. 

how  is  the  judgment  creditor  to  get  at  the  money? 
at  be  that  the  garnishee  is  to  pay  beforehand.  But  I 
ae  words  "debt  due,"  in  the  latter  part  of  the  section 
xtensive  with  "indebted"  in  tlie  former;  and  that 
ir  for  payment  may  be  made  as  in  the  present  case, 
le  that  cases  of  difficulty  or  hardship  may  arise ;  but 
lajority  of  cases  execution  ought  to  be  easy  and  rapid. 

Jiule  discharge. 
neys  for  plaintiff :  Johnston  &  HatTison. 
neys  for  defendant :  Harper,  Broad  &  Balicock. 


•^^. 
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[Law  Reports,  10  Queen  s  Bench,  594.] 
Jane  11,  1875. 

MuiB  V.  Keay. 

Refreshment  flbiM»— ZiomM— 28  d:  24  Vlei.  e,  27,  «.  ^^ErUertainment. 

By  8.  6  of  23  A  24  Vict  a  27,  "  all  honsee,  rooms,  shops,  or  buildings,  kept  open 
for  pabiic  refreshment,  resort,  and  entertainment,"  during  certain  hours  of  the  night, 
are  to  be  deemed  refireshment  houses  and  require  a  license.  The  defendant's  house 
ms  called  The  Cafft ;  it  was  found  open  during  the  night,  and  seventeen  females  and 
twenty  fi;entlemen  were  there,  and  were  supplied  with  cigars,  coffee,  and  ginger  beer, 
which  uey  consumed.  Upon  these  facts  justices  convicted  the  defendant  upon  a 
charee  of  keeping  a  refreshment  house  without  a  license  : 

^d^  that  the  house  was  kept  open  for  public  refreshment,  resort,  alKl  entertain- 
ment, and  that  the  conviction  was  right. 

Case  stated  by  two  justices  of  Birmingliam,  nnder  20  &  21 
Vict.  c.  43. 

Upon  the  hearing  of  an  infonnation  preferred  by  the  re- 
spondent against  the  appellant  under  23  Vict.  c.  27,  s.  6, 
in  the  terms  and  to  the  effect  following:  "That  after  the 
passing  of  a  certain  act  of  Parliament  made  in  I860,  and  en- 
titled an  act  for  granting  to  Her  Majesty  certain  duties  on 
wine  licenses  and  refreshment  houses,  and  for  regulating  the 
licensing  of  refreshment  houses,  and  the  granting  of  wine 
licenses,  and  within  six  calendar  months  ^before  the  [695 
day  ot  exhibiting  this  information,  to  wit,  on  the  19th  of 
December,  now  last  past,  to  wit,  at  Birmingham,  in  the 
borongh  aforesaid,  one  William  Muir  kept  a  refreshment 
house,  for  which  a  license  was  and  is  required  by  the  said 
act,  without  taking  out,  or  having  taken  out,  or  having  in 
force,  a  proper  license  in  that  behalf  granted  to  him  under 
the  authority  of  the  said  act,  contrary  to  the  form  of  the  said 
act,"  we  convicted  the  appellant,  and  adjudged  him  to  pay 
a  mitigated  penalty  of  £5. 

The  following  facts  were  proved  or  admitted  before  us,  on 
the  hearing  of  the  complaint  (*).  That  the  respondent  was 
an  officer  oi  excise  and  the  information  was  comtnenced  and 

D  By  23  &  24  Vict.  c.  27,  s.  6,  "  AU  be  required  to  take  out  a  license  under 

boosee,  rooms,  shops,  or  buildings  kept  this  act  to  keep  a  refreshment  house ; 

open  for    public  refreshment,   resort,  and  every  person  who  shall  keep  any 

■nd  entertainment  at  any  time  between  house,  room,  shop,  or  building,  for  the 

tlte  hours  of  nine  of  the  clock  at  night  purpose  of  selling  therein  any  victual 

uid  five  of  the  clock  of  the  following  or  refreshment  to  be  consumed  on  the 

morning,  not  being  licensed  for  the  sale  premises  where  the  same  shall  be  sold 

of  beer,  cider,  wine,  or  spirits  respect-  (except  beer,  cider,   wine  and  spirits, 

i^ely,  shall    be    deemed    refreshment  sold  respectively  under  a  proper  license 

booses  within  this  act,  and  the  resident  in  that  behalf)  and  every  person  who 

owner,  tenant,  or  occupier  thereof  shall  shall  keep  any  house,  room,  shop  or 
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?cuted  by  order  of  the  Commissioners  of  Inland  Reve- 
and  that  the  appellant  was  not  licensed  for  the  sale  of 
cider,  wine,  or  spirits  respectively,  and  had  not  taken 
under  the  statute  any  license  to  keep  a  refreshment 
e.  It  was  also  proved  by  Charles  Fletcher,  a  constable 
e  sajd  borough,  that  on  the  19th  day  of  December  last, 
'.30  p.m.,  he  visited  the  appellant's  honse,  called  the 
I  eltoate  in  Lower  Temple  Street,  in  the  said  borongh, 
there  found  seventeen  females  and  twenty  gentlemen, 
he  knew  some  of  the  females,  that  the  parties  so  as- 
tied  were  supplied  in  his  presence,  and  paid  for  cigara, 
]  coffee,  ana  ginger  beer,  which  were  *then  and  there 
amed  by  tbem,  that  he  spoke  to  the  appellant,  and  said 
m  fhat  he  was  sent  by  order,  and  that  he  would  be  re- 
?d,  and  asked  him  if  he  was  the  proprietor,  and  that 
ion  the  appellant  said  he  was,  but  had  no  refreshmeot 
e  license. 

L  the  part  of  the  appellant  it  was  contended,  that  be  did 
keep  a  refreshment  house  requiring  him  to  take  out  a 
se  within  the  meaning  of  the  statnte,  which  defined  s  K- 
iment  house  to  be  a  honse,  room,  shop,  or  bnilding, 
open  for  public  refreshment,  resort,  and  entertainment, 
een  the  hours  of  10  p.m.  and  5  a.m.  of  the  followine 
ling :  That  the  coffee,  cigars,  and  ginger  beer  then  and 
i  supplied  as  stated,  were  not  refreshments  within  the 
ling  of  the  same  statute :  That  supposing  they  were  held 
3,  still,  that  the  appellant's  premises  were  not  open  for 
public  entertainment  in  addition  to  the  sate  of  refresh- 
a,  snch  entertainment  being  intended  to  comprise  a 
cal  or  other  public  performance  ;  and  therefore  that  on 
or  either  of  the  grounds  last  stated,  the  appellant  had 
^mmitted  the  offence  charged. 

!}n  the  part  of  the  respondent  it  was  contended  that  the 
of  coffee,  cigars,  and  ginger  beer,  was  a  sale  of  victuals 
sfreshments  within  the  meaning  of  sect.  6  of  the  cited 
ite,  and  that  "entertainment"  was  but  another  word 
eception  and  refreshment. 
We,  however,  being  of  opinion  that  the  premises  of  the 

ig  for  the  coDBamptioDL  therein  log  in  which  an7  such  article  *a  tlinv- 

pabllc  of  an;  refreshment  (ex-  said  (except  aa  aforesaid)  is  sdd  to  he 

8  aforesaid),  although  tlie  same  conaamed.  or  is  consnmod  as  afciresaHi, 
itot  be  sold  therein,  may.  if  he  without  furtlier  or  otlierwisn  ierag- 
hink  St,  tako  out  a  licence  under  nating  or  describing  the  sanie." 

It  to  keep  a  refreshment  house;        Bj  24  &  2.')    Vict   c  SI.  a  S,  te-t 

all  proceedingG  and  upon  all  oc-  o'clock  at  night  is  sul)sUtuted  far  ninr 

9  whatever  it  shall  be  sulSclent  in  the  deecription  of  a  refreslmi^' 
icrilie  by  the  term   refn>Hhmi>nt  bouse  requiring  a  licensu. 

BQj  liousp,  rwiui,  Bhcip  or  buiUI- 
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appellant  were  kept  and  used  by  him  as  a  refreshment  house 
within  the  meaning  of  the  cited  statute,  and  that  he  had  not 
taken  out  a  license  under  the  statute,  to  keep  a  refreshment 
house,  gave  our  deteimination  against  the  appellant  in  the 
manner  before  stated. 

"The  question  of-  law  upon  which  this  case  is  stated  for 
the  opinion  of  the  court,  therefore  is,  whether  the  premises 
80  occupied,  kept,  and  used  by  the  appellant  are  or  are  not 
a  refreshment  house  within  the  statute." 

HarriSy  for  the  appellant:  The  conviction  was  wrong. 
A  lic^se  is  only  needed  when  the  house  is  kept  open  dur- 
ing the  specified  hours  for  *' public  refreshment,  resort, 
and  entertainment."  Here  wnat  was  supplied  did  not 
amount  to  refreshment.  And  the  word  "entertainment" 
must  be  something  efusdem  generis  with  refreshment ; 
*Taylor  v.  Oram  Q;  and  something  beyond  refresh-  597 
ment.  It  means  a  musical  entertainment,  or  other  amuse- 
ment of  a  like  nature. 

C.  BoweUj  in  support  of  the  conviction:  Entertainment 
means  r^eption.  In  some  statutes  it  may  have  a  narrower 
meaning,  as,  for  instance,  in  the  Corrupt  r ractices  Act  (17  & 
18  Vict.  c.  102,  8.  23).  But  there  is  nothing  in  this  section 
to  narrow  its.  meaning.  It  must  be  something  which  can  be 
afforded  in  a  shop. 

Harris^  in  reply,  referred  to  26  Geo.  2,  c.  36,  s.  2. 

Blackburn,  J.:  We  are  all  of  opinion  that  the  judgment 
of  the  magistrates  was  correct,  and  must  be  affirmed.  The 
whole  question  turns  upon  the  construction  of  s.  6  of  23  & 
24  Vict.  c.  27,  which  speaks  of  "houses,  rooms,  shops,  and 
buildings  kept  open  for  public  refreshment,  resort  and  enter- 
tainment." We  have  to  consider  whether  the  house  in  the 
present  case  was  within  those  words. 

The  fects  are,  that  the  house  was  opened  and  called  a 
cafe,  that  seventeen  females  and  twenty  gentlemen  were 
there,  and  were  supplied  with  and  paid  for  cigars,  coffee  and 
ginger  beer,  which  they  consumed ;  and  on  these  facts  the 
ma^strates  drew  the  conclusion  that  the  house  was  within 
the  act.  It  is  objected  that  the  words  are  ''refreshment, 
resort,  and  entertainment ;"  and  that  the  entertainment  in- 
tended must  be  a  musical  entertainment  or  other  entertain- 
ment of  a  like  nature;  but  this  is  not  so.  The  word 
"public"  must  be  read  with  each  of  the  three  words  that 
follow  it ;  and,  notwithstanding  what  was  said  in  the  Court 
of  Exchequer  in  the  case  cited,  I  do  not  think  that  entertain- 
ment need  be  something  in  the  nature  of  refreshment.     It 

(M  1  H.  A  C,  370;  31  L.  J.  (Ex.),  479. 
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,er  the  correlative  of  resort — the  reception  and  ac- 
idation  of  the  public  who  resort  to  the  place  in  qaes- 
It  IB  not  a  useless  word.  It  does  not  apply  to  the 
giving  of  refrealiment,  nor  to  the  mere  fact  of  per- 
oming  in :  it  means  public  reception.  The  qaes- 
ust  always  be  one  of  more  or  less,  and  the  facta  of 
articular  case  mnst  be  looked  at  as  they  ansa  In 
^sent  case  I  think  there  was  ample  evidence  that  the 
was  kept  for  the  purposes  defined  in  the  act. 
*Melloe,  J.:  I  am  of  the  same  opinion.  I  think 
vas  evidence  that  the  house  was  kept  for  pu5lic  re- 
ent,  resort,  and  entertainment.  I  agree  in  the  ex- 
ion  which  my  Brother  Blackburn  has  given  of  those 

I,  J. :  I  am  of  the  same  opinion.  The  real  gnestion 
I  the  meaning  of  the  ward  "  entertainment  *'  in  s.  6  of 
referred  to,  which  by  a  later  act  has  been  altered  eo 
to  change  the  hour  from  nine  to  ten  in  the  evening, 
t  otherwise.  There  is  no  doubt  that  this  house  was 
pen  for  public  resort.  It  is  then  said,  indeed,  that 
?as  supplied  was  not  refreshment ;  but  it  clearly  was 
ut  the  main  objection  ia,  that  there  was  no  public  enter- 
nt,  for  that  that  means  a  musical  or  other  public  per- 
ice.  I  think  that  is  wrong.  I  think  entertainment  is 
ting  connected  with  the  enjoyment  of  refreshment- 
tables,  and  the  like.  It  is  something  beyond  refresh- 
it  is  the  accommodation  provided,  whether  that  in- 
a  musical  or  other  amusement  or  not. 

Conviction  affirmed. 
meys  for  appellant :  Austin,  De  Oex  &  Harding,  for 
n,  Birmingham, 
mey  for  respondent :  Solicitor  to  the  Inland  Revenue. 
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*Shepheard  V.  Whitakeb.  [502 

Libd — Jnnuetido — Arrest  of  Judgment — Damoffes, 

.  In  a  periodical  publication  circulating  amon^t  booksellers  and  stationers,'  the 
proprietor,  by  a  mistake  in  the  arrangement  of  the  London  Gazette  announcements, 
loflerted  the  names  of  the  plaintiff's  firm  (who  were  stationers)  under  the  head 
"First  Meetings  under  the  Bankruptcy  Act,**  instead  of  under  "Dissolutions  of 
Pntneralup." 

In  a  count  for  libel,  the  innuendo  was,  "meaning  thereby  that  the  plaintiff  had 
beea  bankrupt  or  liad  taken  proceedings  in  liquidation  or  for  composition.'' 
The  jury  haying  found  the  publication  libellous,  and  having  assessed  the  damages 
at  £50: 

The  court  refused  to  arrest  the  judgment  or  to  interfere  with  the  finding. 

The  declaration  stated  that  the  defendant  falsely  and 
malicionsly  printed  and  pnbUshed  in  a  certain  newspaper 
called  The  Bookseller,  the  words  following,  that  is  to  say : 
**The  Gazette.  First  meeting  under  the  new  Bankruptcy 
Act.  Shepheard,  Shepheard  and  Yeomans,  Qarrick  Street 
and  Cheapside,  under  the  firm  of  British  and  Foreign 
Stationery  Company,  stationers,  printers,  and  booksellers, 
as  regards  Charles  Yeomans," — the  defendant  meaning 
thereby  that  the  plain tiflfs  firm  had  been  bankrupt,  or 
had  taken  proceedings  in  liquidation  or  for  composition, 
and  that  a  first  meeting  of  creditors  under  their  bauKruptcy 
or  proceedings  in  liquidation  or  for  composition  was  about 
to  be  held. 


L 


T 


t  euiltv. 
ialbeio 
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ilore  Grove,  J.,  at  the  eittiags  in  Middlesex 
St  term,  it  appeared  that,  throo^h  the  n^Ugence  oE 
sons  in  the  defendant's  employ,  instead  of  annoaDC- 
the  extracts  from  the  London  Gazette  inserted  in 
ewapaper  called  The  Bookseller,  published  on  the 
ianaary,  1876,  that  there  had  been  a.  dissolution  of 
tnership  of  their  firm,  the  advertisement  announcing 
nserted  amongst  the  first  meetings  nnder  the  Bank- 
Act 

1  the  discovery  of  the  mistake,  the  defendant,  whose 
,tion  only  appeared  monthly,  printed  and  circnlated 
rt  the  trade  4,000  copies  of  the  Booksellers'  Circnlar 
ling  the  blander,  and  Inserted  an  ample  apol(%y  in 
t  issue,  on  the  Ist  of  Febmary,  and  also  in  the  Sta- 

Circular  of  the  5th. 

*Yeomana  had  bronght  a  ^milar  action,  which  was 
by  a  nominal  verdict. 

earned  judge  left  it  to  the  jury  to  say  whether  or  not 
ilication  was  libellous,  telling  them  that  at  all  events 
lot  a  case  for  serious  damages, 
ary  returned  a  verdict  for  the  plaintiff,  damages  £50, 
'herfield  moved  for  a  new  tnal  on  the  grounds  of 
ction  and  that  the  damages  were  excessive  :  he  also 
to  arrest  the  judgment,  on  the  ground  that  the  dec- 
1  disclosed  no  cause  of  action.  He  submitted  that 
m  in  which  the  announcement  appeared  was  Bucti 

person  of  ordinary  intelligence  could  have  been  mis- 
it  ;  that  the  learned  judge  ought  not  to  have  left  the 
the  jury ;  that,  if  anybody  was  likely  to  be  affected 
publication,  it  was  Yeomans  only ;  and  that,  at  all 
the  damages  were  unjustifiably  laj-ge. 
'  CoLEBLDOE,  C.J.:  I  am  of  opmion  that  there  shoold 
rule.  To  entitle  the  defendant  to  complain  of  tbe 
tion,  he  must  show  that  the  words  cannot  possibly 
3  sense  imputed  to  them  in  the  innuendo.  I  think 
lit  suggested  by  it  might  and  probably  would  follow 
ch  a  publication.  A  peraon  reading  the  announce- 
light  well  suppose  that  the  parties  referred  to  had 
inkmpt.     With  regard  to  tlie  damages,  I  see  no 

for  saying  that  they  are  at  all  excessive  or  unrea- 

T,  J.:  Whether  a  publication  amounts  to  a  libel  or 
question  for  the  jury;  and,  as  it  is  impossible  for 

y  that  the  words  could  not  by  i^asibiUty  amount  to 
the  judgment  cannot  be  arrested.      The  dauiages 
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,  Beeinff  that  no  malice  is  sng- 
ising  tnat  a  jury  should  give 
ptcy  ie  imputed  to  a  trader. 
,  JJ.,  concurred. 

Hute  reused. 
':  M.  Weaiherfield.' 
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ipletion  of  tJie  purchase.     Whether  ac 
:h  case  be  a  question  for  the  jur j. 

oDild  lor  maiatliiff  upon  a  depArtare  from  the  gri^' 
Ufied  and  Bwom  that  he  was  competent  at  the  time 

Sj  the  conations  of  sole  it  was  provided  as  fbHoTa  :  "  Siioold  the  porchsser  n^- 
lect  or  (ail  lo  eompiy  with  aoj  of  the  above  cooditiuns,  hta  deposit-money  shall  Be 
*badiit«lj  forfeited  to  the  vendor,  who  shall  bo  at  liberlij'  to  resell  the  propertj  by 
pabUe  auction  or  private  esle  ;  and,  if  Che  amoant  or  price  which  shall  be  obt^ned 
By  aich  wooih)  sale  shall  not  be  safficient  to  cover  the  amouot  bid  for  the  ssme  at 
the  present  sale  and  all  the  expessea  of  or  incidental  to  the  present  sale,  the  defi- 
dmcj  shall  be  paid  by  the  debolter  to  the  vendor."  The  purchaser  pud  a  deposit, 
bat  tailed  to  complete  the  purchase.     There  was  no  resale  : 

MI,  that  the  vendor  was  entitled  to  retain  the  deport,  and  also  to  recover  the 
lioaeerB'  charKes  for  the  abortive  sale,  and  the  costs  incurred  b;  him  in  prepar- 
to  complete  uie  sale. 

Fhe  declaration  in  the  first  action  stated  that  the  plaintiff, 
the  28th  ol  October,  1873,  caused  to  be  put  up  for  sale 
public  auction  a  messuage  and  land  mentioned  in  cer- 

n  particulars  of  sale,  upon  and  subject  to  the  following 

longat  other  conditions  of  sale : 

i.  The  purchaser  shall  immediately  after  the  nale  pay  into  the  hands  of  the 
itloneere  a  deposit  of  £20  per  cent,  on  and  in  part  payment  of  his  purchaso- 
Dey,  and  sign  an  agreement  for  payment  to  the  vendor  of  the  balance  of  bia 
Khase-money  on  ^e  lat  of  December  next  at.the  office  of  his  solicitor^, 
BSts.  Heather  &  Bon,  No.  IT  Paternoster  Row,  In  the  city  of  London  ;  but 
from  any  canse  whatever,  the  purchaser  shall  not  complete  bis  purchsjie 
that  day,  he  shall  pay  interest  after  the  rate  of  £C  per  cent,  par  annam  upon 
lUaneeothia  puichase-iuoney  from  that  time  until  the  actual  completioD 
hla  parchase  ;  and  on  such  completion  he  shall  be  entitled  to  poasessiou  of 
premises. 

L  The  vendor  will  within  seven  days  from  the  day  of  sale  deliver  to  the  pur- 
laer  or  his  solicitor  an  atatract  of  his  title  to  the  premises,  conuuencing  with 
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indentures  of  lease  and  release  bearing  date  the  28d  and  ^th  of  October,  1839 : 
and  no  earlier  title  shall  be  required,  notwithstanding  the  same  may  be  referred 
539]  *to  in  one  of  these  deeds,  or  in  any  subsequent  deeds  ;  nor  snail  any  evi- 
dence of  identity  be  required  :  and  the  purchaser  shall  within  seyen  days  afler 
the  deliyery  of  the  abstract  deliyer  to  the  yendor's  solicitors  a  statement  of  all 
his  objections  to  or  requisitions  on  the  title  ;  and  any  objections  or  requisltioiis 
not  so  stated  shall  be  deemed  to  haye  been  waiyed.  The  yendor  being  a  moil- 
gagee,  and  the  mortgagor  haying  since  become  bankrupt,  the  purchaser  sbaU 
not  require  any  other  person  to  join  in  the  conyeyance  to  him  except  the  yendor, 
nor  any  other  coyenant  than  a  ooyenant  that  he  has  not  incumbered. 

5..  The  production  of  all  deeds  and  documents  not  in  the  possession  of  the 
yendor,  and  all  certificates,  declarations,  attested  or  office  copies  or  extracts  of  or 
from  any  will,  register,  or  other  document,  whether  required  for  the  purpose  of 
verifying  the  abstract  or  otherwise,  and  all  deeds  of  ooyenant,  shall  be  procured 
and  made  at  the  expenserof  the  purchaser. 

6.  If  any  objection  or  requisition  shall  be  made  which  the  yendor  sihall  be  un- 
able or  unwilling  to  remove,  it  shall  be  lawful  for  him,  notwithstanding  any 
attempt  to  remove  the  same,  to  rescind  the  contract ;  and  thereupon  the  deposit 
paid  by  the  purchaser  shall  be  returned  to  him,  but  without  Interest  or  costs  or 
any  compensation  whatever. 

7.  If  any  error  or  misstatement  shall  be  discovered  in  the  particulars,  such 
error  or  misstatement  shall  not  vitiate  or  annul  the  sale,  but  a  reasonable  com- 
pensation or  allowance  shall  be  given  or  taken  as  the  case  may  require,  such  com- 
pensation or  allowance  to  be  determined  by  two  indifferent  persons,  one  to  be 
named  by  the  vendor  and  the  other  by  the  purchaser,  and,  in  case  of  dif^rence 
between  them,  by  a  third  persoii  to  be  agreed  on  by  such  two  peraons  before 
they  proceed  on  such  reference. 

8.  And,  lastly,  should  the  purchaser  neglect  or  fall  to  comply  with  any  of  the 
above  conditions,  his  deposit-money  shall  be  absolutely  forfeited  to  the  vendor, 
who  shall  be  at  liberty  to  resell  the  property  by  public  auction  or  private  sale ; 
and,  if  the  amount  or  price  which  shidl  be  obtained  by  such  second  sale  shall 
not  be  sufficient  to  cover  the  amount  bid  for  the  same  at  this  present  sale  and  all 
the  expenses  of  or  incidental  to  the  present  sale,  the  deficiency  shall  be  paid  by 
the  defaulter  to  the  vendor,  and,  in  case  of  non-payment,  the  same  shall  be  re- 
coverable as  and  for  liquidated  damages. 

Ayerment,  that,  upon  such  putting  up  to  sale  of  the 
premises  as  aforesaid,  the  defendant  was  the  highest  bidder 
for  the  same  and  purchased  the  premises  from  tne  plaintiff, 
and  the  plaintiff  sold  the  same  to  the  defendant  for  £1,000 
upon  and  subject  to  the  said  conditions  of  sale,  and  the 
defendant  then  paid  the  auctioneers  such  deposit  as  afore- 
said, and  that  all  conditions  were  fulfilled  and  all  things 
hai)pened  and  all  limes  elapsed  necessary  to  entitle  tne 
plaiutiff  to  maintain  this  action  for  the  breaches  here- 
inafter mentioned,— yet  the  defendant  did  not  pay  the 
plaintiff  the  remainder  of  the  purchase-money  nor  com- 

Klete  the  purchase  on  his  part ;  whereby  the  plaintiff  had 
een  deprived  of  the  advantage  which  would  have  accrued 
540]  to  him  from  the  payment  of  the  remainder  of  *the 
purchase-money  and  from  the  completion  of  the  purchase, 
and  had  lost  the  expenses  incurred  bj  him  in  and  about 
endeavoring  to  sell  the  premises,  and  in  preparing  to  com- 
plete the  said  purchase  on  his  part,  and  in  endeavoring  to 
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procure  the  completion  of  the  purchase  by  the  defendant : 
Claim  £500. 

Plea,  that  the  defendant  was  always  ready  and  willing  to 
pay  the  remainder  of  the  said  purchase- money  and  to  com- 
plete the  purchase  according  to  the  conditions,  whereof  the 
plaintiff  had  notice,  but  the  plaintiff  was  riot  ready  or  will- 
ing to  receive  the  remainder  of  the  purchase-money  or  to 
complete  the  purchase  on  his  part  according  to  the  con- 
ditions.   Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term.  The  plaintiff  was  mort- 
gagee of  a  house  No.  36  Victoria  Road,  Clapham  Common, 
lor  £1,600,  with  a  power  of  sale.  Under  instructions  from 
Mr.  William  Essex,  the  plaintiff' s  uncle  (who  attended  to 
all  (he  family  business),  Messrs.  Heather  &  Son  employed 
Messrs.  Driver  to  put  up  the  premises  in  question  for  sale 
by  public  auction.  They  were  accordingly  put  up  for  sale 
on  the  28th  of  October,  1873,  under,  amongst  others,  the 
conditions  set  out  in  the  declaration.  The  defendant  being 
the  highest  bidder,  the  premises  were  knocked  down  to  him 
for  £1,000,  and  he  paid  £200  to  Messrs.  Driver  as  a  deposit 
of  £20  per  cent.,  and  signed  an  agreement  for  payment  to 
the  vendor  of  the  balance  of  the  purchase- money  on  the  1st 
of  December,  1873,  at  the  oflSce  of  the  vendor's  solicitors. 
On  the  4th  of  November  an  abstract  of  the  vendor's  title 
was  delivered  to  the  solicitor  of  the  purchaser,  and  requisi- 
tions thereon  were  delivered  by  the  latter  on  the  10th  or  11th. 
On  the  11th  of  January,  1874,  the  purchaser's  solicitor  sent 
Messrs.  Heather  &  Son  the  ingrossment  of  conveyance  for 
examination,  and  a  letter  saying, — "I  shall  require  in  ac- 
cordance with  my  practice,  to  be  present  at  the  time  of  your 
client's  execution.^'  This  the  vendor's  solicitors  objected 
to  as  being  unnecessary  and  unusual,  and  they  procured 
the  conveyance  to  h^  executed  by  the  vendor  (who  was  then 
residing  at  Seaford),  and  obtained  his  written  authority  to 
receive  the  balance  of  the  purchase-money,  and  they  gave 
notice  to  the  purchaser's  attorney  that  the  conveyance 
was  ready.  The  deed  was  executed  in  the  presence  of 
the  vendor's  uncle  and  of  his  sister;  and  his  execution 
•thereof  was  attested  by  his  brother :  and  these  ap-  [541 
peared  to  be  the  only  relatives  the  vendor  had.  The  con- 
veyance was  then  tendered  to  the  purchaser's  attorney,  and 
the  purchase-money  demanded ;  but  he  declined  to  com- 
plete the  purchase,  insisting  upon  his  right  to  have  the 
vendor  present  at  the  execution  of  the  conveyance,  and  to 
pay  the  purchase-money  to  him. 


400  COURT  OF  COMMON  PLEAS. 

1876  Essex  y.  DanielL    Daniell  v.  Essex. 

In  the  course  of  the  negotiations  it  transpired  that  the 
vendor^  s  mind  had  been  affected,  and  that  he  had  been  for 
some  time  confined  in  St.  Luke' s  Hospital ;  and,  to  satisfy 
the  scruples  of  the  purchaser's  solicitor,  the  following  cer- 
tificates were  obtained : 

St.  Luke's  Hospital,  London,  June  24tli,  187S. 
Having  on  seyeral  occasions  daring  the  past  twdve  months,  and  more  eq»eciaDy 
within  the  past  week,  seen  Mr.  Thomas  Essex,  I  am  of  opinion  that  he  folly  ander- 
stands  the  nature  of  the  business  he  is  called  upon  at  present  to  attend  to,  and  that 
his  mental  condition  is  such  as  to  render  him  quite  competent  and  capable  of  trans* 
acting  such  business  and  signing  his  name  to  the  necessary  papers. 

Reginald  Eara,  M.  D., 

Medics!  Superintendent  of  St.  Loke^a  Hospital 

Bethlehem  Royal  Hospital,  8d  July,  1878. 
I  have  had  two  long  interviews  with  Mr.  Thomas  Essex,  on  June  18th,  and  July 
1st,  1878,  and  consider  him  fully  capable  of  understanding  the  management  of  hu 
affairs.  He  is  quite  aware  of  the  nature  of  the  document  he  is  about  to  sign,  and  i» 
in  my  opinion  most  thoroughly  competent  to  transact  the  business.  Mr.  Essef  has 
a  nervous  manner  when  addressed;  out  at  the  present  time  I  consider  him  to  be  of 
sound  mind. 

R.  W.  WilHams,  M.  D., 

Reddent  Physidan. 

The  uncle  and  sister  of  the  vendor  swore  that  at  the  time 
of  the  execution  of  the  conveyance  he  was  perfectly  sane. 

It  was  submitted  for  the  defendant  in  the  first  action,  that, 
under  the  particular  circumstances  of  the  case,  the  pur- 
chaser's solicitor  was  justified  in  refusing  to  allow  his  client 
to  complete  in  the  absence  of  the  vendor. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether 
the  defendant' s  objections  were  bonaJide^—Qecondlyj  whether 
it  was  reasonable  that  the  purchaser  should  insist  upon  the 
presence  of  the  vender  at  tne  completion  of  the  purcnase,— 
thirdly,  whether  it  was  reasonable  to  require  lurther  cer- 
tificates as  to  the  then  condition  of  the  vendor. 

The  jury  found  that  the  objections  were  not  reasonable, 
542]  but  *were  captious  objections  to  enable  the  purchaser 
to  get  rid  of  his  bargain :  and  they  returned  a  verdict  for 
the  plaintiff  for  £296  11*.  6A,  being  £66  11*.  5d.  for  the 
auctioneers'  charges  on  the  abortive  sale,  £200  the  depoaifc 
money,  and  £40  for  the  solicitors'  charges. 

In  the  cross-action,  which  was  tried  at  the  same  time,  and 
which  was  an  action  brought  by  the  purchaser  to  reco?er 
back  the  deposit  and  interest,  the  £200  had  been  paid  into 
court  to  abide  the  event,  and  a  verdict*  was  taken  for  the 
defendant. 

Powell^  Q.C.,  moved  for  a  new  trial  on  the  grounds  of 
misdirection,  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  that  the  damages  were  excessive.  As  to  the 
misdirection,  the  learned  judge  should  have  told  the  jury 
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that  the  purchaser  is  entitled  to  insist  upon  the  vendor  be- 
ing present  at  the  coinpletion  of  the  purchase.  The  third 
conaition  of  sale  requires  the  balance  of  the  purchase-money 
to  be  paid  *'to  the  vendor,  at  the  office  of  his  solicitors." 

[Archibald,  J. :  Is  it  not  enough  if  the  vendor  has  given 
his  solicitor  an  authority  to  receive  the  monev?] 

It  is  the  duty  of  the  solicitor  for  the  purchaser  to  insist 
upon  the  presence  of  the  vendor,  or  upon  some  satisfactory 
explanation  of  his  absence.  In  Sugden's  Vendors,  13th  ed., 
p.  455,  it  is  said  that  "  a  purchaser  cannot  safely  pay  the  pur- 
chase-money to  the  vendor's  attorney  without  the  seller^ s 
authority,  although  he  is  intrusted  with  the  conveyance  and 
is  read V  to  deliver  it  up."  Again,  at  p.  549,  it  is  said: 
**  Purchasers  frequently  run  considerable  risk  in  paying  the 
purchase- money  to  the  agent  or  solicitor  of  the  seller  upon 
the  delivery  of  the  conveyance :  of  course,  if  the  agent  is 
duly  authorized  to  receive  it,  there  will  be  no  risk ;  but  that 
is  often  not  the  case,  and  particularly  where  sales  are  made 
by  trustees,  who  are  all  bound  to  join  in  the  receipt,  and 
who  would  not  be  justified  in  allowing  their  solicitor  to  re- 
ceive the  purchase-money,  being  trust  money."  In  Dart's 
Vendors,  vol.  2,  p.  601,  4th  ed. ,  the  rule  is  laid  down  thus : 
*' As  a  general  rule,  a  purchaser  may  insist  on  having  the 
conveyance  executed  in  his  own  presence,  or  attested  by  a 
witness  of  his  own  selection :  but  the  rule  is  not  invariaole, 
and,  in  the  absence  of  special  *circumstances,  ought  [543 
not  to  be  insisted  on  where  it  cannot  reasonably  be  complied 
with.  The  agent  or  solicitor  of  the  vendor  cannot  witnout 
Bi)ecial  authority  receive  and  give  a  discharge  for  the  pur- 
cnase-mon'ey :  and  the  usual  indorsed  receipt  is  in  equity 
no  conclusive  evidence  of  payment :  the  money,  therefore, 
should  in  strictness  be  paid  to  the  vendor  personally,  or 
upon  his  written  authority ;  and  it  has  been  held  that  a 
purchaser  may  insist  either  on  personal  payment  or  on  the 
production  of  a  written  authority."  For  this  is  cited  Viney 
V,  Chaplin  C).  The  state  of  the  vendor  in  this  case  justified 
the  vendee  in  being  more  than  ordinarily  vigilant.  In  Dart' s 
Vendors,  4th  ed.,  vol.  1,  p.  5,  it  is  said:  *'The  proposed 
vendor  may  be  a  lunatic  or  idiot,  in  which  case,  according 
to  the  early  authorities,  his  conveyance  may  be  set  aside  b^ 
his  committee  during  his  life,  or  by  his  heirs  after  his 
death :  yet  he  himself  though  he  recover  his  senses,  is,  it 
has  been  said,  unable  to  avoid  it ;  at  least  if  made  by  feoff- 
ment with  livery  of  seisin  delivered  by  him  in  person.  It 
has,  however,  l)een  held  that  a  bargain  and  sale,  lease  and 

(')  4  Drew.,  237;  2  De  G.  A  J.,  468,  482. 
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se,  or  other  innocent  conveyance  by  a  Innatic,  is  abso- 
y  void  :  and  the  8  &  9  Vict.  c.  106,  b.  4,  which  deprives 
iffment  of  its  tortious  operation,  renders  such  a  convey- 
by  a  lunatic,  equally  inoperative.  But  the  rule  against 
rty  being  allowed  to  stultify  himself  would  not  prevail 
[Oity,  nor  according  to  the  modem  authorities,  at  law, 
vor  of  a  purchaser  who  had  knowingly  dealt  with  an 
npetent  vendor ;  and  it  is  now  decided  that  the  lunatic 
lelf,  as  well  as  his  representatives,  may  establish  his 
ay  in  order  to  impeach  a  deed  which  he  haa  executed. 
lie  other  hand,  it  has  been  held,  at  law,  that,  where  a 
m  apparently  of  sound  mind,  and  not  known  to  be 
fwise,  enters  into  a  contract  which  is  fair  and  l>oha  flde, 
is  executed  and  completed,  and  the  property  forming 
ibject-matter  cannot  be  restored  so  as  to  put  the  parties 
atu  quo,  such  contract  cannot  afterwards  be  set  aside 
T  by  the  alleged  lunatic  or  his  representatives:  and,  in 
ty,  the  result  of  the  authorities  seems  to  be  that  socli 
motions  with  a  person  apparently  sane,  though  after- 
is  found  to  be  of  unsound  mind,  will  not  be  set  aside 
]  against  those  *who  have  dealt  with  him  in  the  bona 
belief  that  he  was  of  competent  understanding. 
RETT,  J. :  Here,  the  solicitors  were  instructed  by  the 
or'snncle;  and  his  brother  attested  his  execution  of 
conveyance.  The  transaction  never  could  have  been 
fached.] 

is  not  unimportant  to  bear  in  mind  ttiat  this  was  a  sale 
mortgagee. 

RcniBALD,  J.:  The  presumption  would  be  that  the 
.or  was  sane  at  the  time  of  the  execution  of  the  convey- 
,  if  the  purchaser  did  not  impeach  his  sanity.] 

Viney  v.  Chaplin,  Jx)rd  Chelmsford,  C.,  says  ('}; 
e  questions  which  we  are  called  upon  to  decide  are, 
iber  a  purchaser  has  a  right  to  insist  upon  having  the 
eyance  attested  by  his  solicitor  or  by  a  witness  of  his 
selection,  and  whether  he  has  also  a  right  to  require 
the  money  shall  be  paid  to  the  vendor  personally,  or  in 
iresence.  Upon  these  questions, — as  to  which  the  conrt 
strongly  pressed  at  one  period  of  the  araument  to  give 
pinion  in  the  abstract, ^there  is  very  little  in  the  way  ol 
ority  to  be  found :  the  reason  of  which  is  obvions, 
3  and  purchases  are  generally  conducted  with  mutual 
idence ;  each  party  is  anxious  for  the  completion  of  the 
action,  and  unwilling  therefore  to  interpose  any  un- 
ssary  obstacles ;  and  in  general  no  necessity  exists  for 

(1)  2DeG.4  J..atp.  477. 
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Under  ordinary  circumstances, 
ilicitor  has  no  hesitation  in  ac- 
oagh  he  has  not  witnessed  its 

his' client  to  pay  the  purchase- 
1  vendor.  Bnt,  suppose  circum- 
h  the  purchaser  may  feel  that  he 
lie  moat  complete  proof  of  the 
to  make  himaelf  thoroughly  se- 
en of  the  conveyance  and  as  to 
money  ?  It  is  quite  clear  that, 
nrchase-money  to  a  person  not 
3  liable  to  pay  it  over  again.  It 
as  established,  that  the  posses- 
Eince,  with  the  signed  receipt  for 
lOrsed,  is  not  in  *itself  an  [545 

the  vendor  to  receive  the  pur- 
;y  is  to  see  how  tlie  purchaser 
the  danger  of  paying  his  money 
vithont  the  vendor  being  present 
J  the  purchaser  or  his  solicitor 
Icnlar  manner.  The  text-books 
;  but,  how  can  the  purchaser  be 
ind,  at  all  events,  it  may  impose 
y  in  the  way  of  proof,  to  which 
ct.  It  becomes,  as  was  said  in 
in  of  title  which  may  hereafter 
t  may  be  said  the  vendor  ought 
upon  him.  On  the  other  hand, 
jested  in  which  it  would  be  most 
ser  to  require  the  presence  of  a 
s  dispersed  in  vanous  parts  of 
ay  be  presumed  to  have  waived 

vendor's  attendance  when  the 
d,  by  negotiating  with  a  person 
)untry.  If  the  court  were  to  lay, 
chaser  under  all  circumstances 
many  cases  aflord  a  party  the 
jontract,  as  non-compliance  with 
entitled  to  insist  would  be  an 
0  performance.  These  are  some 
h  the  subject  is  embarrassed  on 
,  and  which  make  me  veiy  un- 
let question  with  relation  to  it. 
case  to  say,  that,  if  a  purchaser 
ise  to  insist  upon  the  vendor  be- 
ase-money  is  to  be  paid,  neither 
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is  a  vendor  entitled  to  refuse  compliance  with  a  request  of 
this  description  when  circumstances  arise  which  are  suffi- 
cient to  justify  it.  It  is  not  likely  in  the  ordinary  trans- 
actions between  vendor  and  purchaser  that  the  attendance 
of  a  vendor  will  be  vexatiously  required :  but  I  think  that 
the  purchaser  ought  to  have  the  right  in  reserve,  to  be  used 
whenever  a  proper  occasion  arises  for  its  exercise."  His 
Lordship  then  proceeds  to  consider  whether  it  was  reasona- 
ble and  proper,  under  the  circumstances  of  that  case,  that 
the  purchaser's  solicitor  should  insist  upon  the  vendor's 
546j  ^executing  the  conveyance  in  his  presence  and  him- 
self receiving  the  purchase-money :  and  in  the  result  he  con- 
cludes that  It  was.  And  Lord  Justice  Turner  says  (*):  "I 
do  not  hesitate  to  say  that,  in  my  opinion,  where  the  pur- 
chaser requires  the  deed  to  be  executed  by  the  vendor  and 
attested  bv  his  own  solicitor,  that  requisition  ou^ht  not  to 
be  refused,  unless  there  are  special  circumstances  justifying 
the  refusal.  Whether  there  are  special  circumstances  suffi- 
cient to  justify  refusal  must  depend  in  each  case  upon  the 
particular  facts." 

[Beett,  J. :  I  left  it  to  the  jury  to  say  whether  under  the 
circumstances  it  was  reasonable  to  require  the  presence  of 
the  vendor  at  the  completion  of  the  purchase;  and  they 
found  that  it  was  not.  They  thought  it  was  a  mere  captioas 
objection,  to  get  oflf  the  purchase. 

Archibald,  J.:  The  observations  of  Vice-Chanoellor 
Kindersley  in  that  case  ('),  which  are  exceedingly  strong, 
would  apply  to  bills  of  exchange.] 

The  judgment  of  Willes,  J.,  m  Ex  parte  Swan  (')  shows 
the  ground  of  the  distinction  between  bills  of  exchange  and 
conveyances  by  deed  of  land  or  other  property. 

The  verdict  was  clearly  against  the  weight  of  evidence. 
The  purchaser's  attorney  might  fairly  come  to  the  conclu- 
sion, looking  at  all  the  circumstances,  that  his  client  would 
not  be  safe  in  paying  the  balance  of  the  purchase-money 
except  in  the  presence  of  the  vendor. 

At  all  events,  the  damages  awarded  are  excessive.  In 
Ockenden  v.  HenLy  (')  the  plaintiff  put  up  for  sale  by  auc- 
tion real  property,  upon  conditions  of  sale  which  stipulated 
that  the  purchaser  of  each  lot  should  "forthwith  pay  into 
the  hands  of  the  auctioneer  a  deposit  of  twenty  per  cent  on 
the  purchase-money,  and  sign  an  agreement  to  pay  the  re- 
mainder," &c.,  and  that  ''if  the  purchaser  of  either  lot  shall 
fail  to  comply  with   these  conditions,  the  deposit-money 


yt.. 


(')  At  p.  483. 
(*)  4  Drew.,  239. 


(8)  7  C.  B.  (N.S.).  400,  448. 
(*)  E.  B.  A  E.,  485. 
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)  the  vendor,  who  shall  be  at 

,  &c.,  and  any  deficiency  that 

together  with  all  expenses  at- 

^diately  after  such  second  sale 

nlter,''^  &c.    The  defen-  [547 

le  anction,  bnt  did  not  pay  the 

laae.     The  plaintiff  resold  at  a 

^he  defendant  had  purchased, 

jxpenses  of  sale  exceeded  the 

it  was  held  that  the  plaintiff 

the  defendant  the  amount  of 

nly,  and  not  in  addition  to  this 

iJord  Campbell,  C.J.,  saysH: 

il  forfeiture  of  the  deposit  by 

enth  condition,  the  deposit,  if 

have  been  recovered  back  by 

r  would  have  been  entitled  to 

resale.    But,  the  seller  having 

«d  deposit,  and  making  a  f  nr- 

»ned  on  the  resale,  it  becomes 

'as  the  nature  of  the  deposit 

t)y  our  law,  following  the  rule 

deposit  upon  a  purchase  is  to 

1  part  of  the  purchase-money, 

and  not  as  a  mere*  pledge  (').     Therefore,  in  this  case,  had 

the  deposit  been  paid,  the  balance  only  of  the  purchase- 

monuy  would  have  remained  payable.     What,  then,  accord- 

!  to  the  seventh  condition,  is  the  deficiency  arising  upon 

B  resale  which  the  seller  is  entitled  to  recover)      We 

ink  the  difference  between  the  balance  of  the  purchase- 

)ney  on  the  first  sale  and  the  amount  of  the  purchase- 

)ney  obtained  on  the  second  sale ;  or,  in  other  words,  the 

posit,  although  forfeited  so  far  as  to  prevent  the  purchaser 

)m  ever  recovering  it  back,  as,  without  a  forfeiture  he 

ght  have  done, — Palmer  v.   T&mple  i^),^?X\l\  is  to  be 

aught  by  the  seller  into  account  if  he  seeks  to  recover  as 

radeficiency  on  the  resale."     Here,  the  jury  have  given 

e  vendor  the  deposit,  and  also  the  expenses ;  whereas,  ac- 

rding  to  that  case,  he  cannot  be  entitled  to  both. 

[Brktt,  J. :  The  purchase  did  not  go  off  for  a  defect  of 

le,  but  on  the  purchaser's  refusal  to  take  a  conveyance. 

here  the  title  is  good,  and  a  conveyance  is  tendered,  the 

ndor  is  clearly  entitled  to  recover  the  expenses  he  has 
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548]  been  put  to.    The  plaintiflf  *should  recover  the  £96  \U, 
Bd.  in  the  first  action,  and  is  entitled  to  keep  the  deposit.] 

Bain  v.  FothergiU  Q)  was  referred  to. 

Lord  Coleridge,  C.  J. :  With  regard  to  the  last  point, 
the  court  are  disposed  to  grant  a  rule,  unless  the  counsel  for 
the  plaintiff  will  consent  not  to  claim  the  expenses  and  the 
deposit  both  in  the  first  action,  otherwise  not.  The  eighth 
condition  provides  that,  ^'should  the  purchaser  neglect  or 
fail  to  compl V  with  any  of  the  above  conditions,  his  deposit- 
money  shall  be  absolutelv  forfeited  to  the  vendor,  who  shall 
be  at  liberty  to  resell  the  property  by  public  auction  or 
private  sale ;  and,  if  the  amount  or  price  which  shall  be 
obtained  by  such  second  sale  shall  not  be  sufficient  to  cover 
the  amount  bid  for  the  same  at  this  present  sale  and  all  the 
expenses  of  or  incidental  to  the  present  sale,  the  deficiency 
shall  be  paid  by  the  defaulter  to  the  vendor,  and,  in  case  of 
non-payment,  the  same  shall  be  recoverable  as  and  for 
liquidated  damages."  The  deposit,  therefore,  is  absolutely 
forfeited,  and  the  vendor  is  at  liberty,  not  bound,  to  resell, 
and  may  recover  against  the  purchaser  any  deficiency  on  the 
second  sale,  togetner  with  the  expenses  of  the  first  sale. 
The  property  not  having  been  resold  in  this  case,  the  ex- 
penses to  which  the  vendor  has  been  put  with  reference  to 
the  abortive  sale  are  recoverable  from  the  purchaser,  plus 
the  deposit-money.  The  case  of  Ockenden  v.  Herdy  (*)  has 
been  referred  to  ;  but  the  circumstances  of  that  case,  which 
are  somewhat  complicated,  are  wholly  different  from  those 
of  the  present ;  the  deposit  had  never  been  paid,  and  the 
action  was  brought  for  the  loss  on  the  resale  and  the  ex- 

Senses  of  the  resale ;  those  expenses  formed  part  of  the 
eficiency  on  the  resale  occasioned  by  the  demult  of  the 
Surchaser;  the  loss  on  the  second  sale  would  be  the 
eficiency  of  price  and  the  expenses, 
it  remains  to  be  considered  whether  there  has  been 
any  misdirection  here,  or  whether  the  verdict  was  against 
the  weight  of  evidence.  When  the  authorities  come  to 
be  looked  at,  I  am  of  opinion  that  there  is  no  ground 
for  saying  that  there  has  been  any  misdirection.  Tlie 
549]  facts  were  these:  Before  the  purchase  was  *com- 
pleted,  the  purchaser's  solicitor  conceived  that  he  had 
ascertained  tnat  the  vendor  was  not  in  his  right  mind, 
and  that  therefore  he  had  a  right  to  satisfy  himself  that  he 
was  in  a  fit  state  to  execute  a  conveyance,  by  insisting  upon 
his  presence  at  the  completion  of  the  purchase.     Mr.  rowell 

(»)  Law  Rep.,  6  Ex.,  69;  Law  Rep.>        (»)  E.  R  A  E.,485. 
7  H.  L.,  168. 
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advanced  two  propositions — first,  that  a  purchaser  has  an 
absolute   right   to   require  the  presence  of   the  vendor; 
secondly,  that,  under  the  circumstances  of  this  case,  it  was 
reasonable  that  he  should  be  present.     In  support  of  the 
first  contention  he  relied  upon  Viney  v.  OTiapUn  (*).    There 
are  in  that  case,  no  doubt,  exceedingly  strong  dicta^ — ^and 
especially  by  Kindersley,  V.C, — to  tne  effect  that  the  pur- 
chaser is  not  bound  to  pay  the  purchase-money  to  any  one 
bnt  the  vendor  himself,  and  that  he  is  not  called  upon  to 
incar  the  risk  of  paying  it  to  an  unauthorized  person  ;  and 
the  Lord  Chancellor  and  Lord  Justice  Turner  affirm  his 
judgment,  and  seem  to  give  countenance  to  his  reasoning  in 
a  qualified  way.    Lord  Chelmsford  says  ('):  "  If  a  purchaser 
has  not  the  right  in  every  case  to  insist  upon  the  vendor 
being  present  when  the  purchase-money  is  to  be  paid, 
neither  is  a  vendor,  entitled  to  refuse  compliance  with  a  re- 
quest of  this  description  when  circumstances  arise  which  are 
suflScient  to  justify  it."     And  he  adds:  "I  think  that  the 
purchaser  ought  to  have  the  right  in  reserve,  to  be  used 
whenever  a  proper  occasion  arises  for  its  exercise."     The 
judgment  proceeds  upon  the  ground  that  the  purchaser  is 
entitled  to  be  satisfied  that  he  nas  got  the  right  vendor.     It 
is  enough,  therefore,  to. say  that  that  case  is  not  in  point 
here.    There  is  no  question  of  identity  ;  no  dispute  as  to  the 
solicitors  being  properly  authorized  to  receive  the  mone^ : 
but  the  question  is  whether  the  evidence  of  the  former  in- 
sanity of  the  vendor  was  sufficient  to  entitle  the  purchaser 
to  proof,  by  a  personal  interview,  of  the  admitted  sanity  of 
the  vendor  at  the  time  of  the  completion  of  the  purchase. 
This  brings  us  back  to  the  real  question,  viz.,  whether  the 
objection  was  a  reasonable  one  to  make ;  and  I  think  that, 
under  the  circumstances,  it  was  utterly  unreasonable.     It 
seems  that  in  the  year  1872  tliis  gentleman  was  in  confine- 
ment as  a  lunatic.     He  was  discharged  cured  in  June  of  that 
year,  and  two  certificates  attesting  his  perfect  capacity  to 
execute  a  conveyance  in  1878  were  offered  to  the  purchaser's 
solicitor.     I  think  there  *was  a  manifest  want  oi  evi-  [550 
dence  to   justify  the  claim  made.     The  conveyance  was 
executed  by  the  vendor  in  the  presence  of  his  uncle  and  his 
sister ;  and  his  execution  was  attested  by  his  brother  :  and 
these  appear  to  be  all  the  relatives  he  had.     There  was  also 
evidence  that  he  was  at  the  time  sane,  and  that  he  was 
absent  only  because  he  was  paralyzed.     Under  these  circum- 
stances, I  am  not  surprised  that  the  jury  should  find  that 
the  objections  were  not  bonaflde^  and  that  it  was  unreason- 

0  4  Drew.,  237 ;  2  De  G.  A  J.,  468.  (»)  2  De  G.  &  J.,  at  p.  478. 
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ask  for  any  further  certificate  of  his  present  sanity. 
s  to  me  that  there  was  abundant  evidence  to  jastiiy 
J  in  coming  to  the  conclaaion  they  did  ;  and,  as  my 
•  Brett  is  not  dissatisfied  with  the  verdict,  1  see  no 
for  interfering  with  it. 

IAN,  J.:  I  am  of  the  same  opinion.  With  respectto 
eation  of  damages,  the  doctrine  in  Ockenden  v. 
')  only  applies  where  the  power  of  resale  has  been 
!d;  here  it  lias  not.  With  regard  to  the  other  ground 
motion,  I  think  my  Brother  Brett  was  not  Iwund  to 
jury  that  a  purchaser  has  an  absolute  right  to  insist 
iB  presence  of  the  vendor  at  the  completion  of  the 
3e.  It  must  be  a  question  for  the  jury  in  each  case 
r  it  is  a  reasonable  requirement  or  not ;  and  I  think 
'as  sufficient  evidence  that  it  was  not  reasonable  in 
le.  The  judgment  of  Lord  Justice  Turner  in  Viney  v. 
>i  (')  puts  the  question  very  dearly, — whether  there 
cial  circumstances  to  mstiiy  the  refusal  to  comply 
tch  a  requisition  must  depend  in  each  case  upon  the 
lar  facts.  Three  questions  were  left  to  the  jnrv,— 
:her  the  defendant's  objections  were  bona  fide,— 
her  it  was  reasonable  that  the  purchaser  shonld  insist 
he  presence  of  the  vendor  at  the  completion  of  the 
ie,---3,  whether  it  was  reasonable  to  require  further 
itea  as  to  the  then  condition  of  tlie  vendor.  Aa  to 
it,  I  must  confess  that  if  I  had  been  on  the  jur^  I 
have  had  some  difficulty  in  coming  to  the  conclusion 
3  objections  were  not  bonajide.  The  second  ques^on 
y  answered  in  the  negative ;  and  I  agree  with  them .' 
)t  say  that  my  opinion  as  to  the  third  question  is  so 

but,  inasmncii  as  my  Brother  Brett  is  not  dissatis- 
ied  with  the  verdict  upon  *that,  I  am  not  disposed  to 
Upon  the  whole,  I  agree  that  the  rale  should  be 
,  subject  to  the  suggestion  thrown  out  by  my  Lord. 
iiBALD,  J.:  I  am  of  the  same  opinion.  The  rule  will 
ited  for  reduction  of  damages,  unless  the  plaintiffs 

will  consent  to  forego  the  claim  for  the  deposit  in 
it  action,  that  sum  having  already  been  brought  into 
o  abide  the  result  of  the  second  action.  The  eighth 
an  gives  the  vendor  the  absolute  right  to  retain  the 
-money  paid,  on  the  purchaser's  failure  without  any 

of  the  vendor  to  complete  the  purchase  ;  and  also  a 
3  claim  the  expenses  of  resale,  if  the  property  ia  re- 
The  sale  having  proved  abortive  through  the  default 
rarchaser,  the  vendor  is  entitled  to  retain  the  deposit, 

:.  A  E.,  «85.  (<)  2  De  G.  A  J.,  at  p.  483. 
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which  he  has  incurred  through 
■efore,  recover  the  £99  lis.  5d. 
■in,  before  Vice-Chaneellor  Kin- 
OQ  appeal  before  the  Lords 
lie  from  the  present.  That  case 
the  purchaser  la  entitled  to  evi- 
B  vendor  and  of  the  authority  of 
loney,  but  not  that  the  parchase- 

the  vendor  himself.     The  qnes- 

lable  evidence  was  given  of  the 

That  question  was  left  to  the 

was  not  reasonable  for  the  piir- 
Bvidence  on  that  subject.  The 
ving  been  a  lunatic  two  or  three 
pprehend,  make  it  reasonable  to 

completion  of  the  purchase,  or 
3r  evidence  of  his  sanity  than  the 
offered  to  the  purchaser's  solici- 
1  quite  right ;  and,  as  my  Brother 
th  it,  I  akree  with  my  Lord  and 
B  preceded  me  that  there  should 

hese  actions  was  brought  by  a 
on  the  ground  that  the  purchaser 
fiance  and  pay  the  balance  [552 
"suant  to  the  conditions  of  sale. 
rt  of  the  defendant  that  I  mis- 
1  as  I  declined  tp  tell  them  that 
at  the  time  and  place  appointed 
Dnveyaiice  and  payment  of  the 
ition  precedent  to  the  vendor's 
or  refusing  to  complete.  If  that 
irchaser  ot  real  property  has  an 
^signing  any  reason,  but  acting 
:;hough  a  perfect  title  has  been 
ig  in  the  conditions  of  sale  to 
convenient  by  reason  of  absence 
ie  it  may  be  for  the  vendor  to 
ior  to  be  present  at  the  comple- 
Powell  argues  for  this  absolute 
First,  he  saye  the  purchaser  has 
it  seeing  the  vendor  he  has  no 
dentity,  although  he  may  have 
t.  Farther,  he  says  he  has  that 
pf  the  contract,  one  of  the  con- 

O  2  Dc  G.  it  J.,  468. 
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18  being  that  the  purchaBer  shall  Bign  an  agi-eement  for 
lent  to  the  vendor  of  the  balance  of  his  pnrchaae- 
;y,  on,  &c.,  at  the  office  of  his  solicitors, — that  hehasa 

to  say,  however  cogent  the  evidence  of  authority  in 
olicitors  to  receive  the  money,  he  will  not  pay  it  exwpt 
the  hands  of  the  vendor  himself.  He  may  say,  it  is 
1,  that  the  vendor  may  be  insane  and  therefore  ta- 
ble' of  giving  a  good  title,  althoaeh  there  is  no  real  dis- 

or  any  suggestion  of  evidence  that  he  is  insane.  It  is 
that  there  are  authorities  in  the  Court  of  Chancerj-,  or 
T  dicta,  to  show  that  there  is  such  an  absolute  ngbt 
owever,  the  judgments  referred  to  are  to  receive  the 
ruction  for  which  Mr.  Powell  contends,  they  mnst 
f  equally  to  every  other  description  of  contract ;  and  it 
possible  to  conceive  how  business  could  be  carried  on  if 
strict  rule  were  to  prevail.     I  do  not  believe  that  any 

doctrine  was  ever  intended  to  be  enunciated.  There 
no  dispute  here  as  to  the  identity  of  the  person  by 
n  the  conveyance  tendered  was  executed,  or  as  to  tbe 
ity  of  the  authority  which  he  had  given  to  his  solicitors 
ceive  the  money :  but,  the  vendor  being  bound  to  gise 
>nable  evidence  of  title,  it  is  said  that  he  failed  to  do 
I  *this  because  some  one  had  said  that  the  vendor  had 
le  period  been  in  confinement  as  a  lunatic.  It  may  ba 
1  to  be  true  that  some  one  had  communicated  that  fart 
e  purchaser's  solicitor ;  and  he  under  the  circumstances 
d  be  quite  right  in  making  inquiry  on  the  subject 
3  was  no  disgnise  about  it :  it  was  admitted  that  the 
or  had  been  an  inmate  of  St.  Luke's;  but  the  pur- 
jr's  solicitor  was  informed  that  he  had  been  dischar^ 
1,  and  was  shown  certificates  as  to  his  then  condiiioa 
le  principal  medical  men  of  that  establishment  and  of 
lem  Hospital.  He  is  further  informed  that  the  couvey- 
was  executed  by  the  vendor  in  the  presence  of  his  untie 
his  sister;  and  the  vendor's  brother  was  the  attesting 
(S3,  The  instructions  for  the  sale  were  given  by  tbe 
).  Thus,  the  only  persons  who  could  have  any  interest 
,  so  to  speak,  assenting  parties  to  the  conveyance. 
)r  these  circumstances,  it  would  be  absurd  to  say  that 
ioubt  or  dispute  could  ever  arise.  It  seems  to  me  that 
t  the  proper  question  to  the  jury,  viz.,  whether  it  was 
enable  for  the  purchaser  to  require  the  presence  of  the 
or  at  the  completion  of  the  purchase, — the  very  qiiestion 
li  Lord  Chelmsford  suggests  in  his  judgment  in  Vine^f- 
>lin{'),   "was  it  reasonable  and  proper  tliat  the  pur- 

(')  2I)e<J,it  J.,  at  i<.  lis. 
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t  Qpon  the  vendor's  executing 
Lce,  and  himself  receiving  the 
to  me  that  the  three  questions 
le  answer  to  each  of  tnera  was 
ndence.  There  was  no  reason- 
iking  the  objections  which  the 
id  that  is  always  considered 
h,  and  therefore  the  jnry  were 
g  that  the  purchaser  was  not 
acting  bona  fide. 

Then,  as  to  the  damages.  Under  ordina^  circumstances, 
where  the  purchaser  fails  to  complete,  without  any  default 
on  the  part  of  the  vendor,  the  latter  is  entitled  to  recover  all 
the  expenses  he  has  incurred  in  preparing  for  the  sale,  and 
also  the  loss  incurred  upon  a  resale,  that  is,  the  difference 
of  price,  if  any.  Here,  by  the  conditions  of  sale,  the  deposit 
is  ahsolutely  forfeited  upon  the  purchaser's  *default,  [554 
and  the  vendor  is  also  entitled  to  recover  the  expenses  he 
has  incurred.  If  he  claimed  in  addition  the  difference  be- 
tween the  sura  bid  at  the  first  sale  and  that  realized  on  a  re- 
sale, then  the  case  of  Ockerideny.  Henly  (')  would  apply. 
Here,  however,  there  has  been  no  resale.  The  vendor 
therefore  is  entitled  in  the  first  action  to  recover  the  expenses 
:nrred  by  him  in  preparing  for  the  abortive  sale ;  and  he 
also  entitled  to  retain  the  deposit-money  of  £200  which 
18  paid  into  court  to  abide  the  event  of  the  second  action. 

Rvle  raised. 
PoweUy  Q.C,,  asked  leave  to  appeal  upon  the  point  ol 
isdirection.     But  the  court  refused  it 


Attorneys  for  Essex  :  Heather  <£  Son. 
Attorney  for  Daniell :  O.  Thorp. 

{■)  E.B.4E.,480. 


[Law  Beportt,  10  Common  Pleea,  SS4.] 

April  24.  IBIB. 

Duncan  v,  Cashin  ('). 


rhe  Mvlnip  of  a  mHiried- woman's  aeparato  esUte,  like  the  Income  ilaelf,  become 
■  Kparalfl  estate  in  e<inity. 

Furnitnre  was  settled  apon  a  married  woman  to  her  separate  use.  and  with  money 
n  hfr  separate  pro|iertT  she  Trom  time  to  time  renewed  such  OB  wore  uut.  '  The 
ivie  were  Seized  by  the  sliprifT  for  a  debt  of  lier  husband : 
<')  See  Ei-jIrhaA-  v.  ^^Vjdh,  ]mU,  p.  iKkJ. 
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tlut  «  ■  court  of  equity  would  under  the  circumstuicea  hftve  reetnined  tli« 
Irom  selling  the  accretioDB  as  well  aa  the  original  furniture,  a  court  of  lav, 
I  interploader  Bummons,  louat  take  notice  of  Uie  equitable  cbUm  of  the  wifr'i 
and  direct  the  sherilf  to  withdraw. 

.ET  Carr,  of  Sheffield,  by  his  will  dated  the  11th  of 
a,  1865,  left  certain  household  furniture  and  effects  to 
iea  in  trust  to  permit  his  daughter  Mary,  the  wife  of 
las  Frederick  Cashin,  to  have  the  use  and  benefit 
jf  during  her  life,  and  independently  of  her  said  hna- 

and  of  nis  control,  debts,  or  engagements ;  and  in 
ed  that,  upon  making  the  division  of  his  trust  estate, 

or  in  estimating  the  share  thereof  thereinafter  *given 

in  trust  for  his  said  daughter  Mary  and  her  children 
'  the  trusts  of  his  will,  the  said  household  furniture  and 
3  should  be  taken  at  the  amount  of  the  valuation 
jf  to  be  made  by  some  competent  valuer  to  be  named 
8  trustees  as  part  of  the  share  of  his  daughter  Mary 
ler  children  of  and  In  his  said  trust  estate,  and  that, 

her  death  the  same  household  furniture  and  effects 
d  be  sold  and  the  proceeds  arising  therefrom  should  be 
ct  to  the  same  trusts  and  powers  in  all  respects  as  were 
inafter  declared  concerning  the  other  part  of  the  share 
i  said  daughter  Mary  ana  her  children  of  and  in  his 
:rust  estate. 
J  testator  divided  his  property  into  eleven  shares ;  the 

of  his  daughter  Mary  being  left  in  trust  for  her  for 
fe,  free^frora  the  debts,  control,  and  engagements  of 
usband,  and  after  her  decease  to  be  equally  divided 
gst  her  children. 

i  household  furniture  and  effects  now  in  the  house  oc- 
d  by  Mrs.  Cashin,  and  which  was  rented  by  her  in  her 
lame,  were,  with  the  exception  of  a  few  renewals  and 
ions  which  she  had  made  thereto,  the  same  as  those 
oned  in  the  will  of  the  said  Riley  Carr,  and  were  sub- 
;o  the  trusts  thereof.  These  renewals  were  few  in 
ler,  and  had  been  made  from  time  to  time  by  Mrs. 
n  out  of  moneys  coming  to  her  and  forming  part  of 
wn  separate  income  under  the  trusts  of  the  above  men- 
1  will,  and  paid  to  her  by  the  trustee. 
>  sheriff  having  seized  the  furniture  under  a  ii.  fa-  at 
lit  of  the  plaintiff,  and  the  trustee  claiming  it,  the  sher- 
ok  out  au  interpleader  summons,  which  was  heard 
B  Brett,  J.,  at  Chambers,  when  an  order  was  made  upon 
lerifl  to  withdraw  from  possession,  and  the  matter  re- 
I  to  the  conrt,  the  claimant  agreeing  that,  it  the  court 
d  be  of  opinion  that  the  renewed  articles  were  not 
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ve  up  such  renewed  articles 

obtained  a  role  calling  upon 
his  claim  herein  should  not 
.    articles  mentioned  in  the 

equity,  the  savings  of  a  [556 

I  property  as  the  corpos  is: 

/  V.  Hichards  (') ;  Brooke  v, 

io  savor  of  the  root,  and  to  go 

Free.,  3d  ed.,  vol.  3,  p.  104  ; 

4 ;  Bird  v.  Pegrum  ('). 

Chancery  would,  no  doubt, 

rain  the  sheriff  from  selling.] 

ive  effect  to  the  wife's  rights : 

Union  v,  Oill  (') ;  Messenger 

adverse :  but  the  Master  of 

ke  V.  Brooke  {').     Whatever 

•n  entertained  upon  the  sub- 

jcvi^  IV  ID  uun  uicai  luav,  u^n^u  an  interpleader  issue,  a  court 

of  law  may  take  notice  of  equitable  claims,   and  that  a 

married  woman  may  be  a  party  to  an  interpleader  issue: 

SAinglerv.  I{oU{");  Musdenv.  Pope{");  Bank  <^ Ireland 

T.  Perry  ("). 

Lord  in  support  of  the  rule :    In  the  absence  of  any  spe- 
cific appropriation  by  the  wife  of  her  separate  income,  it 
becomes  in. law  the  property  of  the  husband.     In  Bishop's 
'   ff  of  Married  Women,  §  820,  it  is  said :   "In  a  New  York 
e," — Shirley  v.  Shirley  {"), — "under  the  particular  facts 
)earing,  the  Chancellor  decided  that  'the  furniture  pnr- 
ised  by  the  wife  with  the  moneys  received  for  the  rents  of 
separate  estate,  and  mixed  with  the  other  furniture  of 
hnsband,  was  also  bis  property  and  liable  to  his  debts  ; 
re  being  no  agreement  or  understanding  between  them  at 
time  of  the  purchase  that  such  furniture  should  be  kept 
bim  as  her  trustee  merely,  or  that  the  title  thereof  should 
vested  in  any  other  person  for  her  separate  use.'"("). 
3  *Oourt  of  Chancery  would  not  grant  an  injunction  [557 
m  such  an  affidavit  as  here.    There  is  nothing  to  show 

■  t  VerD.,  83B.  O  6  Ex.,  888;  19  L.  J.  (Ex.).  806. 

'  2  Jar.  (K.S.),  432.  (*)  26  Beav.,  at  p.  347. 

I  88  Beav,.  342.  {")  7  U.  4  N.,  6B4  ;  SO  L.  J,  <Ei.),  822. 
'   Per    Lord    Keeper,    Sir    KaUian       (")  Law  Kpp.,  3  Ex.,  269. 

jht,  2  Vem.,  0.1B.  (>•)  Law  Rep..  7  Ex,  14. 
I  IS  C.  B..  SSe  1  23  L.  J.  (C,P.),  1A6.        (i>)  9  Paige,  363. 

I  3T.  R.,  AI8.  (I')  But  see  §818. 
IT.  R.020,  (o). 
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that  the  renewed  chattels  were  ever  intended  to  vest  in  the 
trustee. 

[Beett,  J.:  The  house  was  taken  in  the  wife's  name. 
She  did  not  give  the  money  to  her  husband,  but  boaght 
with  it  new  furniture  to  replace  the  old.] 

Bird  v.  Or  abb  (!),  Bird  v.  Pegrum  ('),  and  Carrie  v.  BriceO 
are  strong  authorities  to  show  that  the  wife  had  no  property 
in  the  goods  in  question.  In  the  last-mentiond  ca.8e  it  was 
lield  that  the  propertjr  in  wearing  apparel  bought  for  her- 
self by  a  wife  living  with  her  husband,  out  of  money  settled 
to  her  separate  use  before  marriage,  and  paid  to  her  by  the 
trustees  of  the  settlement,  vests  by  law  in  the  husband,  and 
is  liable  to  be  taken  in  execution  for  his  debts.  Hooch  v. 
Wright  (*)  is  a  strong  authorit jr  to  show  that,  under  the 
Interpleader  Act,  equitable  claims  cannot  be  considered: 
and  Bramwell,  B.,  expresses  himself  strongly  to  the  same 
effect  in  Bird  v.  Qrabb  (*). 

[Beett,  J.,  referred  to  Frost  v.  Ueywood(^)J] 

Brett,  J. :  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. It  seems  to  me  that  we  must  take  the  facts  to  be, 
that  furniture  was  settled  upon  the  wife,  by  the  will  of  her 
father,  for»her  separate  use,  and  that  certain  money  was 
also  settled  upon  lier,  the  income  of  wiiich  was  to  be  paid  to 
her  for  her  separate  use,  that  the  wife  kept  possession  of  the 
furniture,  and,  with  a  view  of  preserving  her  rights,  a  house 
was  taken  in  her  own  name  ;  so  that,  although  the  husband 
had  the  use  of  it,  still  the  furniture  remained  to  her  separate 
use ;  and,  as  it  from  time  to  time  wore  out,  when  she  re- 
ceived her  income,  instead  of  applying  it  to  general  house- 
hold purposes,  she  bought  with  it  new  furniture  to  replace 
the  old,  which  she  continued  to  enioy  in  the  same  way. 
Now,  I  will  not  undertake  to  say  whether  or  not,  if  there 
was  any  dealing  with  this  newly  bought  furniture,  the  Court 
of  Chancery  would  cast  any  duty  upon  the  trustee  as  to 
5581  that.  But  the  cases  *cited'show  that,  in  the  event  of 
an^  dispute,  the  Court  of  Chancery  would  have  treated  it  as 
bemg  the  separate  property  of  the  wife,  and,  if  claimed  by 
a  creditor  of  the  husband,  a  court  of  equity  would  have  re- 
strained a  sale,  on  the  ground  that  in  equity  it  was  the  furni- 
ture of  the  wife  and  not  of  her  husband.  That  being  so,  the 
sheriff  has,  under  a^./a.  against  the  goods  of  the  hustend, 
seized  this  furniture.    The  trustee  comes  forward  and  claims 

(»)  80  L.  J.  (Ex.),  818.  (*)  8  M.  &  W.,  157. 

(*)  18  0.  B.,  689  ;  22  L.  J.  (C.P.),  1^6.  (»)  %  DowL,  N.  S„  801. 

(«)  7  M.  <fe  W.,  188. 
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>ut  an  interpleader  summons, 
e  court.  The  question  raised 
Qstances  the  judge  had  a  right 
iw,  without  directing  an  iaaue, 
r  this  furniture  became  in  law 
Be  that  as  it  may,  I  base  my 
equity  the  furniture  in  ques- 
husband's.     For  the  purpose 

.  „  ,        the  trustee  could  not  maintain 

ao  action  at  law  for  it.     It  was  formerly  supposed  that  the 

courts  of  law,  in  dealing  with  questions  arismg  under  the 

Interpleader  Act,  could  not  take  notice  of  equitable  claims ; 

and  there  is  in  Busden  v.  PopeC)  the  strong  anthority  of 

Bramwell,  B.,  that  that  is  so:  but  the  rest  of  the  court 

thonght  otherwise ;  and  the  preponderance  of  authority 

seems  to  me  to  establish  that,  where  an  interpleader  issue 

has  been  ordered  upon  a  sherifl's  summons,  when  the  rfhole 

Babject-matter  is  before  the  court,  the  court  will  entertain 

the  equitable  claims  of  a  third  person.  Jiusden  v.  PopeQ) 

is  an  antbority  for  that ;  and  it  seems  to  have  been  adopted 

in  The  Bank  of  Ireland  v.   PerryJ^).    And  in  Frost  v. 

Hetpeoodi^)  there  are  strong  expressions  of  the  court  to  the 

same  effect.     Now,  if  the  court  would  do  that  after  the 

^;raating  of  an  interpleader  issue,  the  question  is  whether  a 

jndge  at  Chambers  may  not  deal  with  the  matter  in  the 

eame  way.     If  he  may  not,  but  is  bonnd  to  grant  an  issue, 

and  the  court  after  the  trial  of  the  issue  would  not  hand 

;r  the  money  or  the  goods  to  the  execution  creditor,  the 

inting  of  the  issue  will  be  a  mere  idle  ceremony.     I  there- 

«  think  the  judge  at  Chambers  may  deal  with  the  equi- 

tle  right,  and  on  such  right  being  made  *out  to  his  [559 

iisfaction  may  order  the  sheriff  to  withdraw.     It  was  not 

iressary  to  order  an  issue  or  to  drive  the  claimant  to  a 

art  of  equity.     The  matter  was  referred  to  the  court  in 

ler  that  it  might  be  more  fully  considered.     I  think  the 

le  to  order  the  sheriff  to  witndraw  and  that  the  claim 

barred  should  be  made  absolute. 

Denman,  J.:  If  this  case  had  involved  the  right  to  prop- 
:y  of  aoy  considerable  amount,  and  the  claimant  was  now 
■  the  first  time  coming  before  a  judge  at  Chambers  to  raise 
is  question,  there  might  be  a  difficulty  in  laying  down 
actty  what  were  the  relative  rights  of  the  wife's  trustee, 
i  husband,  and  the  creditor,  and  the  judge  might  well 


(')  2  DoB-l,  N.  3.,  801. 
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have  hesitated  as  to  the  course  which  he  ought  to  pursue. 
There  has  been  much  conflict  of  opinion  as  to  how  far  equi- 
table rights  are  to  be  considered  upon  an  interpleader  sum- 
mons.   But  the  present  case  does  not  come  before  ns  in  that 
shape.      The  sheriff  has  seized  certain  furniture  under  a 
fi.  fa.     As  to  the  greater  part  of  the  proi)erty  seized  there  is 
no  doubt ;  it  admittedly  belongs  to  the  trustee  of  a  married 
woman.     As  to  other  part  (of  small  value),  it  seems  that  the 
goods  were  purchased  with  money  which  was  the  separate 
income  of  the  wife,  and  were  placed  in  a  house  wbicn  was 
taken  in  her  name.    Nothing  is  stated  as  to  the  extent  to 
which  the  husband  used  these  goods.     When  the  case  came 
before  the  judge  at  Chambers,  the  condition  of  things  was 
as  if  all  parties  desired^ the  judge  to  decide  the  matter 
finally ;  and  the  court  now  stands  in  the  place  of  the  judge. 
That  being  so,  every  rule  which  is  applicable  to  the  trial  of 
an  interpleader  issue  is  applicable  to  tnis  case ;  consequently, 
all  the  latitude  allowed  to  the  court  in  Skingler  v.  HcU  Q 
and  other  cases  where  an  execution  creditor  has  not  been 
permitted  to  set  up  the  JTis  mariti  in  his  own  favor  must  be 
allowed  here ;  and  we  have  to  say  what  are  the  real  rights 
as  between  husband  and  wife  under  circumstances  such  as 
are  disclosed  here.     I  can  entertain  no  doubt,  after  the  cases 
cited  by  Mr.  French,  that  a  court  of  equity  would  hold  that 
the  goods  HOW  in  question  were  the  goods  of  the  wife  and 
560]  liot  of  the  husband.    The  case  of  Shingler  y*HoU  0 
shows  how  far  a  court  of  law  will  recognize  ec^uitable  claims. 
HuDDLESTON,  J.:    I  am  of  the  same  opinion.     Had  this 
matter  come  before  me  at  Chambers,  I  should  have  been 
quite  prepared  to  act  upon  the  case  of  Jarrnan  v,  WooUo- 
ion  (•).    There  a  woman  before  marriage,  with  the  consent 
of  her  intended  husband,  conveyed  all  her  stock-in-trade 
and  furniture  to  trustees,  to  enable  her  to  carry  on  her  busi- 
ness separately.     For  some  time  after  the  marriage  the  wife 
carried  on  her  trade  in  W.  Street  separately  from  her  hus- 
band, who  was  a  linen-draper  in  M.  Street :  but  latterly  all 
lier  effects  were  removed  to  his  house,  and  she  carried  on 
her  trade  in  a  separate  apartment  there.     The  husband  paid 
the  rent  of  the  house :  but  there  was  contradictory  evidence 
as  to  the  manner  of  the  wife's  carrying  on  her  business, 
whether  for  her  own  separate  use  or  not.     The  jury  found 
that  the  business  was  not  carried  on  bv  the  wife  separately, 
and  they  gave  a  verdict  for  the  defendants  (the  assignees  of 
the  husband)  as  to  the  stock-in-trade,  and  for  the  plaintiff 

{})  30  L.  J.  (Ex.).  822.  («)  3  T.  R.,  618. 
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(the  wife's  trustee)  in  respect  o£  the  f  urnitare ;  and  the  court 
sustained  the  verdict,  upon  the  authority  of  Haselinton  v. 
Gill  (*).  There,  thirty-two  cows  and  a  bull,  and  the  increase 
and  produce  to  arise  therefrom,  were  conveyed  by  settle- 
ment to  trustees  in  trust  to  permit  the  wife,  or  such  person 
as  she  should  by  will  appoint,  to  keep  and  enjoy  and  at  her 
or  their  will  to  sell  and  dispose  of  the  said  cows,  &c.,  and  of 
all  the  increase  and  produce  to  arise  and  be  produced  from 
the  same,  for  her  and  their  own  proper  use.  The  defendant,  as 
sheriff,  seized  under  an  execution  against  the  husband  (after 
,  notice  of  the  settlement)  eight  cows  and  one  heifer,  four  of 
which  were  part  of  the  cattle  the  subject  of  the  settlement, 
and  the  rest  of  them  bought  with  money  produced  by  the 
sale  of  the  milk  of  the  cows  mentioned  in  the  settlement. 
Under  the  direction  of  the  learned  judge,  the  jury  found  for 
the  plaintiffs  (the  trustees),  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  U4:)on  a  special  case ;  and  upon  ar- 
argument  there  was  judgment  for  the  plaintiffs.  Lord 
*Mansfield  there  eaid :  ''By  the  common  law  the  wife  [561 
can  have  no  property  during  the  coverture,  but  all  her  es- 
tate is  vested  in  tlie  husband.  But  the  courts  of  equity  have 
for  ages  past  thought  the  rules  of  the  common  law  too  hard, 
and  have  thought  it  right  to  protect  the  property  of  the  wife 
from  the  extravagance  of  tne  husband,  in  cases  clear  of 
fraud.  This  is  done  by  the  intervention  of  trustees ;  and 
thus  far  the  wife  is  to  all  intents  and  purposes  a  single 
woman :  and,  wherever  the  trust  can  be  supported  in  equity, 
this  court  will  consider  the  trustee  entitled  at  law."  Asn- 
huret,  J.,  said :  "  The  possession  alone  of  the  wife  does  not 
make  this  transaction  fraudulent;  for,  it  wa&  consistent 
with  the  deed  of  settlement ;  and  that  gave  the  trustee  as 
mach  interest  in  the  produce  as  in  the  original  property : 
the  wife  was  the  agent  of  the  trustees  in  the  new  purchase." 
And  Buller,  J.,  added:  "If  the  possession  be  inconsistent 
with  the  conveyance,  that  is  evidence  of  fraud.  But  here 
the  possession  is  consistent  with  the  deed,  by  which  the  wife 
was  to  use  the  cows  and  to  make  a  profit  of  them.  There  is 
no  other  circumstance  to  show  fraud  as  to  the  first  cows ; 
and  as  to  the  produce,  it  is  the  same  as  if  the  wife  had  paid 
the  money  over  to  the  trustees  and  they  had  bought  the 
other  cows,  for  she  acted  as  their  agent."  So,  here,  if  neces- 
.  iry,  I  would  infer  that  the  wife  purchased  the  renewed 
imiture  as  agent  of  the  trustee.  But  it  is  not  necessary  to 
0  so  far,     I  agree  that  in  dealing  with  the  Interpleader  Act, 

(>)  Before  Buller,  J.,  at  Guildhall  after  E.  T.,  1784,  8  T.  R.,  620  (a). 

14  Eng.  Rep.  53 
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we  may  give  effect  to  equitable  rights.  The  restdt  will  be 
that  the  sheriff  is  ordered  to  withdraw ;  no  action  and  no 
costs.  , 

HvZe  dbsoluie. 

Attorney  for  execution  creditor :  B.  W.  Pearce. 
Attorneys  for  claimant :  M.  Brdd/ord  &  Co. 


A  married  woman  who  hAs  parcliased 
property  upon  credit  maj,  the  case  be- 
ing free  from  fraud,  manage  it  hj  the 
agency  of  her  husband  and  hold  the 
profits  and  increase  to  her  separate  use  : 
Knapp  V.  SmUh,  27  N.  Y.,  277 ;  Wood- 
icorth  V.  8u>eet,  51  N.  Y.  R.,  8 ;  Btick- 
ley  V.  WtlU,  33  N .Y.,  518  ;  Otoen  v. Gaw- 
ky, 86  N.  Y.,  600,  604;  Vrooman  v. 
Grimths,  4  Abb.    Ct.   App.   Dec.,  505, 

1  Keyes,  53  ;  Van  Elten  V.  Currier,  4 
Abb.  Ct.  App.  Dec.,  475,  affirming  29 
Barb.,  644;  Merchant  v.  Bunnell,  8 
Trans.  App.,  85,  8  Abb.  Ct.  App.  Dec., 
380,  8  Keyes,  539  ;  Kluender  v.  Lynch, 

2  Abb.  Ct.  App.  Dec. ,  538 ;  Abbey  v. 
Deyo,  44  N.  Y.,  843  ;  Cooper  v.  Ham, 
49  Ind.,  394;  Gage  v.  DaucJiy,  84 
N.  Y.,  273 ;  UoxU  v.  Price,  31  Wise., 
82;  LUby  v.  Chase,  117  Mass.,  105; 
Lockliard  v.  Brodie,  1  Tenn.  Chy., 
384,  895-6,  and  note  at  end  of  case ; 
Doyle  Y.  McGuire,  38  Iowa.  410. 

See  8ammi»  v.  McLaugUn,  35  N.Y., 
647,  651 ;  Kelley  v.  CampbcU,  1  Abb. 
Ct.  App,  Dec,,  492,  1  Keyes,  29 ;  Peo- 
2)le  ex  rel.  v.  Kiiw$land,  8  Abb.  Ct. 
App.  Dec,  526  }  McKee  v.  Garc^n,  60 
Maine,  165 ;  Lockhard  v.  Brodie,  1 
Tenn.  Chy.,  884;  Ferguson  v.  Spear , 
65  Maine,  277. 

In  such  cases  it  is  a  question  of  fact 
whether  or  not  the  transfer  is  one  in 
good  faith  or  a  mere  cover  to  prevent 
the  earnings  and  services  of  the  hus- 
band being  reached  by  his  creditors. 
Though  in  the  latter  case  only  the  value 
of  his  earnings  could  be  reached  by  his 
creditors  :  Hoxie  v.  Price,  31  Wise. ,  82  ; 
WoodwoTth  v.  Sweet,  51  N.  Y.,  8  ;  Kluen- 
der V.  Lynch,  2  Abb.  Ct.  App.  Dec.,  538; 
Abbey  v.  Deyo,  44  N.  Y.,  343  ;  Cooper 
V.  Ham,  49  Ind.,  416-7  ;  Draper  v. 
Stoutend,  35  N.  Y.,  513  ;  Lockha/rd  v. 
Brodie,  1  Tenn.  Chy.,  884,  395-6  ;  see 
note  at  end  of  case. 

Ordinarily  the  increase  of  animals, 
stocks  and  other  property  belongs  to 
the  owner  of  such  property  :  2  Broom 
&  iladloy's  Com.,  587,  marg.  p.;  1  id., 


Wait's  ed.,  8a3 ;   Peers  v.  Carroa,  19 
Upper  Can.  Q.  B.,  229. 

»o  the  young  of  animals  mortgaged 
is  subject  to  the  mortgage:  FiJTTM.% 
V.   Proctor,    9   B.  Monr.  (Kr.).  184 
TrumbuU  v.  Meddleton,  1  Miss.,  413 
Bmns  V.  Merriken,  8  Gill  &  Johns..  39 
Fo^oUr  V.  MerriU,  11  How.  (U.S.),  873. 

So  of  property  pledged:  Story  on 
Bailm.,  §  292. 

Where  animals  are  let  for  hire,  the 
increase  belongs  to  the  hirer,  unless  it 
is  otherwise  agreed  at  the  time  the  con- 
tract is  made.  A.  let  a  farm  to  B.,  and 
by  the  contract,  was,  among  other 
things,  to  furnish  B.  a  team  to  work, 
in  carrying  on  the  farm,  and  was  also 
to  furnish  B.  two  or  more  cows  to  be 
kept  by  B.  and  B.  was  to  deliver  to  A 
**  one-half  of  aU  the  batter  made  fraiu 
said  cows."  Held,  that  B.  was  entitled 
to  the  increase  of  the  oows  during  the 
term  :  2  Kent's  Com.;  361 ;  Moore  v. 
Mohnev,  1  Michigan,  N.  P.,  148 ;  Omdk- 
lin  V.  Havens,  12  Johns.,  314. 

The  rule  is  otherwise  where  anlmils 
are  merely  lent  or  where  the  increase 
are  expressly  reserved  by  the  owner. 
In  such  cases  the  owner  is  entitled  to 
the  increase :  Moore  v.  Mohney,  1  Mich, 
N.  P..  145  ;  Putnam  V,  TTy^. 8  Johns., 
432  ;  Orser  v.  Stwrrms,  9  Cowen,  «J7. 

^eeRob&rtson  v.  CoUier,  1  Hill's  (S.C.) 
Chy.,  370;  Hory  v.  Glover,  2  Hill 
(S.C.),  520-1,  as  to  liability  of  one  hav- 
ing life  use  of  animals  to  replace  sach 
as  may  die. 

In  April,  1846,  certain  mares,  tho 
property  of  the  plaintiff,  strayed  apon 
the  defendant's  farm.  He  advertised 
them  but  no  owner  appeared,  and  the 
defendant  began  to  use  them  about  a 
year  afterwards.  In  July,  1846,  the 
same  mares  being  supposed  to  be  in  the 
plaintiff's  pasture  were  sold  by  the 
sheriff,  under  an  execution  against  the 
plaintiff,  to  one  Scott,  who  never  ob- 
tained possession  of  them,  but  hearing 
in  the  year  1852  they  had  foaled  and 
were    in  the    defendant's    possession, 


a,  xxxvm  vict.                   419 

lq  v.  Caabin.  '                  1876 

n-  Soiinnd,  4  East.  441  ;  B^mford  v.  Me-  * 

in  Alantey,  3  Weeklj  Notes  of  Cases,  6  ; 

ar  iTuHierv.  Waiiow,  13U.  C.  Q.  a.,36B; 

^u^.»..^.    .,..<,   iiu.v-ucM    «  .3>.c<...f's  ^fose  V.  CbpfAarf,  7  West  Va.,  95. 

sde,  without  any  consideration,  made  See  Tkompnon  v.  Sarding,  2  Ellis  & 

orerhiB  interest  In  the  mares  lo  t)ie  B1.,  630,  75  Eng.  C.  L.  K.  ;   Perlcwia 

plaintiff.     In  1855  the  plaiatia  made  &  v.   Ladd,   114  Mass.,   420;    Smith  v. 

demand  on  the  defendant  for  the  mares  Porter,  85  Maine,  287  ;  WUeg  v.  Tniett. 

and   their   colts,   which  was   refused.  13  0eo.,B88;  Poui  v.  5imp*Ml,  9  Q.  B, , 

Pleas  ;    Dot  guiUj,  not  possessed,  and  8S5  ;    LyAey  t.  darke,  14  Eng,  Ij  and 

ststale  of  limitations,     lield,  Ist,  that  Eq.,  510,  not  reported  in  regular  series 

tlie  conversion  took  place  la  1847  when  of  Exchequer  Keports  ;   Qveeas  v.  Ilig- 

defendant  began  to  use  llie  mares  ;  and  gvM,  4  McCord  (S.C.).  280  ;   HarrUon 

tlial  the  action  was  barred  by  the  slat-  v.  BmoUy.  4  Vea.,  318  ;    Cambden  v. 

nte,  and  that  the  plaintiff  took  at  the  FUteher,  4  Mees.  &  Welsh.,  878 ;  John- 

mait  from  Scott  a  mere  right  of  action.  »on  v.  Oaither,  Harper's  (S.C.)  K.,  B. 

2d.  That  the  measure  of  damagea  in  As  to  payments  made  toor  purchases 

troTer  is  the  value  of  the  property  at  of  one  subsequently  appointed  repre- 

the  time  of  the  conversion,  and  conse-  sentative  :  4  Eag.  K. ,  493,  note  ;  Chrig- 

qneelly  that  even  if  the  plaintiff  had  tU  v.   Clark.  27  U.  C.  Q.  B.,  31  ;    10 

not  been  barred  by  the  statute  he  had  U.  C.  Com.  PI.,  544;  BiTtclarv.  Dewar, 

no  claim  to  be  ttie  owner  of  the  ani-  19  Grant's   U.  C.  Chy.,  50,  reversing 

malsBubsequently  bred  from  the  iQsres.  S.  C,  17  Grant's  Chy.,  021. 

3d.  That   the  gift    from  Scott  lo  the  In  Dean  v.  HewU,  5  Wend.,  357,  the 

Clilntiif  not  being  accompanied  by  de-  heir  of  the  payee  of  a  negotiable  prom- 

lery.  did  not  vest  the  property  o[  issory  nolo    was    allowed    to  recover 

the  mares    in    the  plaintiff  :    Scott  v.  thereon  without  administering,  but  the 

MtAipiae,   0   Upper   Can.   Cora.    PL,  case  Is  fui  gtnerU,  and  seems  to  have 

iKB.  gone  upon  the  old  doctrine  that  the 

A  widow,  occapying  the  farm  left  by  plaintiff  who  hod    tbb  poeaession  of 

her  former  husband,  and  living  with,  negotiable  paper  need  not  be  the  real 

and  providing  for,  the  minor  children  party  in  interest. 

of  llui  deceased,  has  a  legal  right  to  When  the  govemmentalloweaclalm 

the  poHsession  of,  and  a  quaUfiedialBT-  made  against  it  in  behalf  of  a  person 

n,  aealf  which  she  has  raised  from  deceased,  and  directs  the  amount  to  be 

w  left  by  the  deceased  husband,  paid  to  his  children  and  heirs,  and  not 

^b  will  authorize  her  to  maintain  to    his    personal    representatives,   the 

LCtion  against  any   person,  except  fund  is  necertheless  liable  to  his  debts. 

.  minor  children,  to  recover  the  pos-  and  It  may  be  followed  by  his  creditors 

oa  thereof  ;   Brig/iam  v.  Buth,  33  In   the   hands  of   such    children  and 

>.,  59«.  heirs  ;    Autlin  v.  Tomptint.  8  Sandf. 

le  Peerl  v.  CarroU,  19  Upper  Can.  S.  C.  K.,  23. 

L,  22S.  One  who  owns  stock  in  a  corporation 

he  case  of  Brigham  r.   Bash,  33  at  the  time  a  dividend  is  declared,  owns 

)..  S9S,  seems  lo  imply  that  the'  the  dividend  also,  and  a  sale  of  the 

J"  could  recover  from  the  personal  stock  afterwards  will  not  carry  the  div- 

esentative  of  the  hnaband.      If  so  idend  with  it,  though   it  may  not  bo 

because  of  the  provisions  of  the  paid,  or  payable,  until  after  the  sale  ; 

Kd  statutes  refened  to  (page  608)  and  therefore  a  buyer  of  such  stock  is 

certain   articles  including  "  one  not   entitled    to   a  dividend    declared 

"  ahall  not  be  deemed  assets,  and  while,  under  a  provisional  contract  be- 

1   rem^D    in   the  custody  of  the  tweeo  him  and  the  seller,  it  was  op- 

Dw  to  long  as  she  sliall  maint^n  tional   for  a  certain  period  with  the 

minor  children  of  her  husband.  buyer  to  purchase  or  refuse  the  stock, 

widow  acting  as  the  executrix,  or  and  l)efore  the  purchase  was  completed, 

linistratrli,  <£  »on  tort,  of  her  hus.  no  reservation   beingi  made  as  to  the 

1  cannot,  as  against  another  repre-  dividends  or  earnings,  thoueh  the  time 

ative  of   her  husband  legally  ap-  fixed  for  the  payment  of  the  dividend 

Ited,  transfer  a  good   title  to  the  was  after  the  date  of  the  completion  of 

pertyof  the  latter:    Moaatf-rrd  v.  the  sale  :  £r^A(  v.  Zwd,  51  lud.,27a  ; 
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.,-7.Cta>eland,ete.,&0bioSt.'B,,  argiierKUi;  Redfield  on  Eulw»js.  tit 
!M  o.  Tern  Haute,  tte, ,  20  Barb. ,  "  Dividends  ;"  Minot  v.  Paint.  99'Miai., 
rujtdage  v.  Bmndage,  65  Barb.,  101  ;  2  Kedfield  on  Wills,  Sd  ed..  112. 
note  V.  WartUngton,  23  Pick..  In  Jana,  1805,  a  dividend  ot  wven 
_  j.^._  ■>  i:.j...  ™  ..  jwrMnt.  jwfln'iumupoQ  ccnaiDBhuM 
held  by  the  lesiacrii  was  d«lared  w 
able  Bemi-annually  oa  Ibe  5lb  of  July, 
18C5,  and  tbe  IStb  of  Janiurr,  1866. 
Testatrii  died  on  the  31st  of  December, 
1865. .  Held,  that  the  January  dividend 
fonned  part  of  the  corpus  of  ber  raid- 
UBTf  est&W,  and  did  not  pass  under  i 
A'ills,  3d  ed.,  142.  bequest  ot  the  annoiil  income  of  such 

Bum/agJia  v,  North,  etc.,  87  residuary  personal  eotalo :  DeOfndnr. 
76, 13  Am.  Kep.,  611 ;  Miuot  v.  Kent,  L.  K.,  4  Eq.,  2Sa.  citing,  arj*- 
»9Mass,,101.  «R(fa,  several  casBs^  3  HedSeld  oa  Wills, 

lurchoserof  slock  is  entitled  to  Sd  ed.,  142;  Bruadage  v.  Bntitdni/i. 
ideuds    subsequently  declared.     65  Barb. ,  397. 

nmaterial  from  what  times  or  Money  to  oonipensate  a  oorpuralioD. 
rbat  sources  the  profits  thus  whose  property  consisted  of  a  vhirf 
may  have  accrued.  TLey  are  and  dock,  for  part  of  its  ml  esuw 
lent  to  the  share  to  which  the  taken  hj  right  of  eminent  domvn,  if 
ler  becomes  at  once  entitled,  distributed  as  a  dividend  to  the  slitre- 
d  he  remaiD  a  member  of  the  holders,  belongs  to  tbe  capital  and  di>i 
tion  until  a  dividend  is  made  :  the  income  of  a  trust  fund  invested  id 
V.  £lufi»-n,  <Ie.,  43  N.  H..5I5;  tbe  shares:  Ufard  v.  EtdredsC  VH 
v.aevert».TS.Ti,.K4:Hagur    Mass., 358. 

ie*<m.  3  Eich. .  741 ;  liogeri  v.  See  3  Eedfield  on  WUIs,  3d  ed.,  1-B ; 
gdon  Bank,  13  Serg.  4  H.,  77;  Lrlur^d  v.  HayiUn,  103  Mass..  5i3; 
■.  W<rrthitigtoii,  22  Pick.,  209;  MUbank"!  Appeal.  64  Penn.  St.  R., 
..d»(or,2Edw.Chy,,379;  PAWpj  250;  Milfmnki  v.  Itu.  Co.,  7  PhXl.SSl: 
Mr».  efe..  SeConn.,  36B  ;  JfyiUt  Woodruff't  BitaU,  1  Tucker's  Spit. 
t,  S6  N.  Y.,  553,  and  cases  cited    Kep.,  58. 


[Law  Reports,  10  Common  Pleaa,  BBB.] 
April  26,  18T5. 

*Beown  and  Others  v.  The  Powell  Dufpbyn  Steak 
Coal  Company. 


cbarterparty  for  the  conveyance  of  a  careo  of  coal  from  CardifT  to  Bomm 
t  was  stipulated  that  the  mset«r  should  "  sign  bills  of  lading  for  the  cargo  pet 
1  as  presented  to  him  by  the  charterers,  without  prgudice  lo  the  terms  of  Uw 
larty."  On  arrival  at  the  port  of  discbsrge.  it  was  found  that  the  coat  <te- 
to  the  connignees  was  leas  by  thirty-two  tons  than  the  quantity  mentiimrd 
ills  of  lading,  and  the  owners  were  called  upon  to  pay,  and  paid,  the  difltr- 
ralue  to  the  consignees. 

action  hy  the  owners  against  the  charterers  to  recover  the  amount  so  paid; 
that,  inasmuch  as  the  owners  vere  under  no  legal  liability,  either  at  common 
loder  the  Biila  of  Ladiug  Act,  lo  pay  for  such  deficiency^  the  action  w»<  not 
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The  first  count  of  the  declaration  stated  that  the  plaintiffs 
and  the  defendants  agreed  by  charterparty  that  the  plain- 
tiffs' ship,  called  the  Unagford,  then  at  Jfewry  to  discharge, 
should  with  all  convenient  speed  sail  and  proceed  to  Cardiff, 
East  Bute  Dock,  or  Penarth  Dock,  at  charterers'  option, 
and  there  take  on  board,  as  tendered,  a  full  and  complete 
cargo  of  Powell  Duffryn  steam  coal,  which  the  charterers 
bound  themselves  to  provide  for  shipment  (certain  accidents 
and  events  excepted),  not  exceeding  what  the  vessel  could 
reasonably  stow  and  carry  over  and  above  her  tackle,  &c., 
and,  being  so  loaded,  should  therewith  proceed  to  Buenos 
Ayres  or  Kosario,  one  place,  as  ordered,  on  signing  bills  of 
lading,  or  so  near  thereunto  as  she  mi^ht  safely  get,  and 
deliver  the  cargo  always  afloat,  alongside  store  or  craft, 
steamer  or  depot,  whan,  or  arsenal,  as  ordered,  on  being 
paid  freight  on  the  quantity  delivered,  at  the  rate  of  37s. 
sterling  per  ton  of  20  cwt.  if  for  Buenos  Ayres,  of  42^.  ster- 
Ung  per  like  ton  if  for  Rosario,  with  £6  gratuity  in  either  case ; 
the  master  paying  dock  and  harbor  dues,  trimming,  wharf- 
age and  keelage  on  cargo,  consulages,  lights,  pilotages,  and 
other  port  charges  whatsoever,  certain  perils  and  casualties 
*excepted :    the  said  freight  to  be  paid,  as  therein-  [563 
after  mentioned,  on  unloading  and  right  delivery  of  the  said 
cargo ;  sufficient  cash  for  ship's  ordinary  disbursements,  not 
exceeding  one-third  of  the  amount,  to  be  advanced  on  sign- 
ing bills  of  lading,  less  6  per  cent,  for  interest  and  insurance ; 
sufficient  cash  for  ship's  disbursements  to  be  advanced  at 
the  port  of  discharge,  not  exceeding  one-third  of  the  freight, 
and  the  remainder  by  approved  bill  upon  London  as  afore- 
said at  three  months'  date  from  the  rignt  delivery  of  cargo : 
the  master  of  the  said  ship  to  sign  bills  of  lading  for  weight 
of  the  said  cargo  put  on  board,  as  presented  to  him  by  the 
defendants,  without  prejudice  to  the  t^nor  of  the  said  char- 
terparty, within  twenty-four  hours   after  the  said  coals 
should  have  been  put  on  board,  or  pay  4d.  per  registered 
ton  per  day  for  each  day's  delay:   that  the  ship  sailed  to 
Cardiff  aforesaid,  and  was  there  loaded  by  the  defendants 
with  a  cargo  consisting  of  a  certain  quantity,  that  is  to  say, 
573  tons  of  Powell  Duffryn  steam  coal :  that,  although  all 
things  were  done  and  happened  and  all  times  elapsed  neces- 
sary to  entitled  the  plaintiffs  to  maintain  this  action  in  re- 
spect of  the  several  breaches  hereinafter  mentioned, — yet, 
for  a  first  breach,  the  plaintiffs  said  that  the  defendants  pre- 
sented to  the  master  of  the  said  ship  for  his  signature,  and 
caused  and  procured  him  to  sign,  certain  bills  of  lading  for 
the  said  cargo  for  a  weight  greatly  exceeding  the  weight 
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80  put  on  board  as  aforesaid,  that  is  to  say,  for  605  tons, 
whereby  the  plaintiffs  were  rendered  liable  to  pay  and  were 
forced  to  pay  to  the  consignees  of  the  said  cargo  at  Buenos 
Ayres  £31  as  and  for  the  value  of  the  difference  between  the 
said  606  tons  mentioned  in  the  said  bills  of  lading  and  the 
said  673  tons  so  shipped  as  aforesaid,  and  a  further  sum  of  £13 
for  dock  and  other  dues  and  charges  in  respect  of  the  said 
difference :  and,  although  the  said  ship  was  ordered  tx)  carry 
and  carried  the  said  agreed  cargo  in  the  said  ship  to  Buenos 
Ayres  aforesaid,  and  there  unloaded  and  made  right  delivery 
of  the  said  cargo  according  to  the  terms  of  the  said  charter- 
party,  and  although  the  said  freight  amounted  in  the  whole 
to  £1,119,  whereof  a  certain  part  was  advanced  according 
to  the  terms  of  the  charterparfcy,  yet  the  remainder  of  the 
said  freight  was  not  paid  oy  such  bills  as  in  the  charter- 
party  mentioned,  nor  at  all,  and  the  same  was  wholly  due 
and  unpaid. 

564]      ^Demurrer,  on  the  ground  that  the  first  breach  as- 
signed was  not  a  breach  of  the  terms  of  the  charterparty. 

Lumley  Smithy  in  support  of  the  demurrer :  By  the  terms 
of  this  charterparty  the  master  was  to  sign  bills  of  lading 
for  weight  of  the  cargo  put  on  board,  as  presented  to  him 
bv  the  defendants,  without  prejudice  to  the  tenor  of  the 
charterparty :  and  the  defendants  caused  the  master  (not 
fraudulently  or  even  knowingly)  to  sign  bills  of  lading  for  a 
weight  exceeding  the  weight  put  on  board.  Now,  the  owners 
clearly  are  not  t)ound  by  the  signature  of  the  master  to  bills 
of  lading  for  goods  not  actually  received  on  board :  Grant  v. 
Norway  (*) ;  McLean  v.  Fleming  (*).  The  shipowners,  there- 
fore, were  not  liable  for  the  payments  they  have  made  to  the 
consignees,  and  consequently  cannot  recover  them  irom  the 
charterers.  The  master  possibly  might  have  been  person- 
ally liable  to  the  consignees  under  s.  3  of  the  Bills  of  Lading 
Act,  18  &  19  Vict.  c.  Ill  (■).  But  there  is  nothinff  in  that 
act  to  charge  the  owners.  In  Jessel  v.  Baih  (*),  which  was 
an  action  by  the  assignee  of  a  bill  of  lading  signed  by  the 


(0  10  C.  B.,  665 ;  20  L.  J.  (C.P.),  98. 
(«)  Law  Rep.,  2  H.  L.  Sc,  128» 
(«)  18  <fe  19  Vict.  c.  Ill,  8.  8:  "Every 
bill  of  lading  in  the  hands  of  a  consignee 
or  indorsee  for  valuable  consideration 
representing  goods  to  have  been  shipped 
on  board  a  vessel,  shall  be  conclusive 
evidence  of  such  shipment  as  against  the 
master  or  other  person  signing  the  same, 
notwithstanding  that  such  goods  or  some 
part  thereof  may  not  have  been  so  ship- 
ped, unless   such   holder  of  the  bill  of 


lading  shall  have  had  actual  notice  at  the 
time  of  receiving  the  same  that  the  gooda 
had  not  been  in  fact  laden  on  board ;  pro- 
vided that  the  master  or  other  person  3o 
signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  showing 
that  it  was  caused  without  any  defkult 
on  his  part,  and  wholly  by  the  fraud  of 
the  shipper,  or  of  the  holder  or  some  jter- 
son  under  whom  the  holder  daims." 
(*)  Law  Rep.,  2  Ex.,  267 
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a  larger  quantity  of  manganese 
lipped  by  them,  Bramweil,  B., 
■,  tlie  defendants  would  not  be 
,  although  Messrs.  Barchi  were 
eir  bnainesa,  they  were  not  their 
on  contrary  to  the  fact,  by  sign- 
c[uantity  they  knew  nothing  of. 
Ke  any  difference  ?    I  think  not : 
1  that  the  person  actually  sign- 
ill  be  liable.      If,  for  in-  [565 
1,  it  would  be  conclusive  against 
iiini,  but  it  would  not  be  so  against  the  other  owners. 
If,  then,  the  bill  of  lading-is  only  conclusive  against  the 
IKrrson    actually  signing,   the  defendants,    not  being  the 
signers  of  the  bill  in  question,  are  not  made  liable  by  the 
statute." 
F.  M.  While,  contra :    There  is  an  implied  contract  on  the 

Crt  of  the  charterera  that  they  will  insert  in  the  bills  of 
ling  the  right  quantity  oi  cargo  put  on  board  :  and  there 
is  a  special  provision  in  this  charterparty,  whereby  the 
owners  contract  that  their  agent  (the  master)  shall  sign  bills 
of  lading  for  weight  of  the  cargo  put  on  board,  as  presented 
to  him  by  the  charterers,  without  prejudice  to  the  tenor  of 
the  charterparty.  The  bill  of  lading  so  signed  is  prima 
facie  conclusive  as  to  the  weight  put  on  board.  A  burden 
is  cast  upon  the  shipowners  by  this  clause;  and  a  corre- 
sponding obligation  is  cast  upon  the  charterers  to  indemnify 
tnem  for  so  signing. 

[Brett,  J.:  By  the  charterparty,  the  freight  is  to  be  paid 
on  the  amount  of  coal  delivered  at  Buenos  Ayres.    It  is 
onite  immaterial  to  the  shipowners  what  may  be  the  quan- 
mentioned  in  the  bill  oi  lading,] 

he  words  "without  prejudice  to  the  charterpartv "  are 
introduced  into  the  bills  of  lading.  >It  may  be  tnat  the 
igation  of  the  shipowner  is  limited  in  this  country  to  the 
,ntity  actually  shipped ;  but  it  may  be  that  their  obliga- 
is  may  be  more  extensive  in  a  foreign  country.  / 
lumley  Smilk  was  heard  in  reply, 

«BD  Coleridge,  C.J.:  I  am  of  opinion  that  our  judg- 
it  should  be  for  the  defendants.  The  declaration  is  upon 
larterparty,  between  the  owners  of  the  ship  and  the  char- 
■rs,  which  provided  that  the  ship  should  take  on  board 
Cardiff  a  full  cargo  of  coal,  and  proceed  therewith  to 
iDos  Ayres,  and  Inere  deliver  tlie  same  on  being  paid 
gilt  on  the  quantity  delivered  ;  and  containing  tlie  fol- 

(')  Uw  Rpp.,  2  Ex.,  «t  |>.  274. 
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lowing  stipulation :  * '  The  master  of  the  said  ship  to  sign 
bills  of  lading  for  weight  of  the  said  coals  put  on  board,  as 
presented  to  him  by  the  defendants,  without  prejudice  to 
the  tenor  of  the  said  charterparty."  The  declaration  then 
566]  avers  *that  the  ship  proceeded  to  Cardiif  and  was 
there  loaded  by  the  defendants  with  573  tons  of  coal,  and 
assigns  for  breach  that  the  defe^dants  presented  to  the  mas- 
ter for  his  signature,  and  procured  him  to  sign,  bills  of 
lading  for  a  weight  greatly  exceeding  the  weight  so  put  on 
board,  viz.,  605  tons,  in  consequence  of  which  the  plaintiffs 
were  rendered  liable  and  obliged  to  pay  to  the  consignees  at 
Buenos  Ayres  £31,  the  value  of  the  difference  between  the 
605  tons  mentioned  in  the  bill*  of  lading  and  the  573  tons 
actually  shipped,  and  £13  for  dues  and  charges  in  respect 
of  such  difference  of  quantity.  The  plaintiffs  seek  to  re- 
cover these  two  sutas.  The  defendants  demur  to  this  decla- 
ration, and  say  that  the  plaintiffs  were  not  bound  to  pay  to 
the  consignees  the  value  of  the  difference  between  the  coal 
mentioned  in  the  bills  of  lading  and  that  delivered.  Upon 
the  authorities,  and  particularly  the  case  of  McLean  v. 
Fleming  {^\  it  seems  to  be  clear  that,  if  an  action  had  been 
brought  against  the  shipowners,  they  would  not  have  been 
precluded  irom  showing  the  fact,  and  would  only  have  been 
bound  to  deliver  the  quantity  which  was  actually  put  on 
board.  It  has  been  contended  on  the  part  of  the  plaintiffs 
that  by  express  stipulation  they  have  impowered  the  master 
to  bind  them  contrary  to  the  general  rule  of  law.  But  that 
is  not  the  true  construction  of  the  clause  in  the  charterparty. 
It  does  not  impower  the  master  to  do  anything  more  than 
he  is  bound  under  an  ordinary  charterparty  to  do,  viz.,  to 
bind  himself,  leaving  it  open  to  the  shipowners  to  dispute 
that  which  his  signature  attests,  if  contrary  to  the  lact. 
Therefore  the  defendants  were  entitled  to  say  that,  the  de- 
fence was  open  to  the  shipowners  at  Buenos  Ayres.  The 
demurrer  must  prevail. 

Brett,  J. :  I  am  of  the  same  opinion.  This  is  an  action 
by  shipowners  against  charterers  for  breach  of  a  contract 
contained  in  the  charterparty.  The  alleged  ground  of  action 
is  that  the  charterers  presented  to  the  master  for  signature 
bills  of  lading  which  described  the  weight  of  coal  put  on 
board  as  being  greatly  in  excess  of  that  which  was  actually 
loaded.  No  fraud  or  knowledge  on  the  part  of  the  defen- 
dants is  alleged.  The  ground  of  the  action  is  the  breach  of 
567]  a  supposed  warranty  that  they  would  not  *in  the  bill 
of  lading  misrepresent  the  quantity  delivered.     Now,  the 
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mid  lead  only  to  nominal  dam- 
jst  that  they  are  entitled  to  sub- 
je,  because  by  the  terms  of  the 
je  bound  to  deliver  to  the  con- 
pecified  therein  ;  and  would  be, 
damages  to  the  consignees  for 
full  weight.     Now,  there  is  no 
tion  is  whether  there  is  an  im- 
here  is,  because  by  the  terms  of 
ve  been  obvious  to  both  parties 
owners  to  the  consignees  would 
)f  lading.     No  such  warranty, 
however,  can  arise  as  betweeit  the  defendants  and  the  plain- 
tiffs, the  shipowners,  inasmuch  as  the  ordinary  law  would 
oblige  the  master  to  sign  bills  of  lading ;  and,  if  he  signs  for 
a  greater  quantity  of  goods  than  is  put  on  board,  M'-Lean 
7.  Fleming{')  shows  that  the  ownera  are  not  bound  to  de- 
liver more  than  the  real  quantity  shipped.    But  it  is  sug- 
gested by  Mr.  White  that  the  obligation  of  the  owners  might 
be  more  extensive  abroad, — that  the  consignees' there  might 
have  difEei'ent  rights  from  consignees  here.     Tlie  rights  of 
the  consignees,  now^ver,  must  depend  upon  the  Dill  of 
lading.     Ihat  is  a  contract  made  in  this  country,  and  by  the 
comity  of  nations  its  construction  would  be  regulated  ac- 
cording to  the  law  of  this  country.     We  must  therefore 
assame  that  this  is  so  inasmuch  as  the  contrary  is  not  al- 
leged :  consequently  there  is  no  foundation  for  Mr,  White's 
argument.     I  was  at  first  struck  by  the  suggestion  that  the 
absence  of  liability  on  th«  part  of  the  shipowner  is  in  ordi- 
nary cases  founded  upon  the  absence  or  authority  of  the 
master  to  sign  bills  of  lading  as  here.     I  agree  that,  as  be- 
tween the  shipowners  and  tiie  charterers,  the  master  was 
anthorized  to  sign  bills  of  lading  without  requiting  the  coals 
to  bo  weighed, — to  sign  according  to  the  weights  presented 
Bnt  the  charterparty  freight  or  the  obligation  of 
Ts  to  deliver  does  not  depend  upon  the  assertion 
I  in  the  bill  of  lading.     It  occurred  to  me  that  the 
(adingAct  might  have  made  some  difference  in  this 
it  provides,  in  s.  3,  that  "every  bill  of  lading  in 
3  of  a  consignee  or  'indorsee  for  valuable  [568 
tion  representing  goods  to  have  been  shipped  on 
vessel,  shall  be  conclusive  evidence  of  sucli  ship- 
against  the  master  or  other  person  signing  the 
ind,  inasmuch  as  the  shipowners  here  authorized 
er  to  sign  an  unusual  bill  of  lading,  it  might  be 

(I)  Law  Rep.,  a  II.  L.  Sc,  128. 
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lidered  that  the  signature  of  the  master  was  their  stgna- 
I  do  not  understand  the  judges  in  Jessel  v.  Bath('), 
ti  they  say  that  the  bill  of  lading  binds  only  the  persoD 
actually  signs  it,  to  mean  that  it  mast  be  the  mannal 
atare  of  the  party,  because,  if  a  man  authorizes  another 
gn  his  name,  he  is  equally  bound  as  if  he  had  signed  it 
self.  But  the  authority  given  to  the  master  here  was, 
Co  sign  the  name  of  his  owners,  but  to  sign  for  himself, 
.gh  to  sign  an  unusual  biU  of  lading.  The  statQte 
as,  I  think,  the  signature  of  the  name  of  the  persoa 
■is  intended  to  be  bonnd.  It  seems  to  me,  therefore, 
,  although  the  plaintiffs  authorized  the  master  to  sgn 
B  bills  of  lading,  there  is  no  estoppel  as  between  them 
the  consignees  either  at  common  law  or  by  the  statute, 
no  binding  of  them  by  the  bill  of  lading  ;  and  that  they 
!  not  bound  to  deliver  to  the  consignees  a  greater  amount 
rgo  than  they  actually  received  on  board.  Upon  the  true 
truction  of  this  charterparty,  therefore,  there  was  no  such 
'ess  or  implied  warranty  as  has  been  contended  for. 
ENMAN, 'J.:  lam  not  at  all  sure  that  the  point  which 
been  the  most  argued  before  ns  was  that  which  was  in- 
ed  to  be  raised  by  this  demurrer.  -I  cannot  help  think- 
that  it  was  intended  to  raise  an  objection  which  goes 
ler  back.  The  first  breach  (which  alone  is  demurred 
i  founded  upon  these  words  in  the  charterparty — "  The 
;er  to  sign  bills  of  lading  for  weight  of  the  said  ea^ 
on  board,  as  presented  (perhaps,  strictly  speaking, 
oresented"  wotild  have  been  the  oetter  word)  "to  him 
he  defendants,  without  prejudice  to  the  tenor  of  the 
charterparty : "  and  the  breach  is  that  "  the  defendants 
anted  to  the  master  for  his  signature,  and  caused  aud 
ured  him  to  sign,  certain  bills  of  lading  for  the  said 

0  for  a  weight  greatly  exceeding  the  weight  so  put  on 

1  board."  The  contract  was  that  *the  master  should 
only  for  such  cargo  as  was  actually  shipped.     The 

iration  charges  the  defendant  with  not  having  done  that 
h  they  never  promised  not  to  do,  viz.,  make  a  mistake, 
■refore  think  the  breach  is  bad,  and  the  defendants  roust 
judgment.  Jud-gment  for  the  d^endants. 

toraejs  for  plaintiffs:     Webb  <£  Pearson,  for  O/fwr 
ttteriu,  Sunderland. 
torneys  for  defendants  :    Ingledew,  luce  <£  Greeni"!J- 

(I)  Law  Ecp.,  2  Ex.,  267. 
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hal  amotmta  to — G  J:  i  Wm.  A,  e.  I|S,  i.  2. 

To  eMtttitnte  an  inFriDgeTnent  of  dramatic  cop^Tl|;ht  under  S  A  4  Wm.  4,  c.  IB, 
1. 1,  a  materUl  and  substantial  part  of  tlie  piaintiff'e  drauuitlc  production  must  bo 
{Hraled.  Though  an  appreciable  part  be  taken,  it  does  not  follow  as  a  consequisnco 
<d'  law  Uiat  the  plainUff  s  right  ia  infringed,  if  Bucb  part  be  of  a  very  uneseentiHl 
■unn>  ni-  v^y  onimportiiDt  and  trifling  in  relation  to  the  effect  of  the  whole  com- 

.KATiON'  by  the  plaintiffs,  as  duly  registered  as- 
if  the  sole  right  and  liberty  of  representing  at  any 

places  of  dramatic  entertainment  in  any  part  of  the 
kingdom  a  dramatic  production  and  piece  called  the 
ing  Jew,  which  said  production  and  piece  had  been 
d  by  one  Leopold  David  Lewis,  after  the  passing  of 
'^m.  4,  c.  15  (The  Bramatic  Copyright  Act),  com- 

that  the  defendant  wrongfully  represented,  and 

0  be  represented,  without  the  consent  of  the  plain- 
vriting,  or  otherwise,  at  certain  places  of  dramatic 
iment,  the  said  dramatic  production  or  piece,  and 
jarts,  scenes,  play  and  dramatic  business  of   [573 

;  and  claimed  the  penalties  of  405.  for  each  repre- 
n  payable  under  the  statute. 

1  and  rhirdcounl.s  substantially  similar  to  first  count. 
inter  alia),  notgnilty.     Issue. 
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The  trial  took  place  before  Lord  Coleridge,  C.  J.,  at  the 
Middlesex  sittings  after  Trinity  Term,  1874,  when  the  follow- 
ing facts  appeared :  It  was  proved  that  there  was  a  dra-' 
matic  version  of    the  Wandering  Jew  in   French.     The 

Slaintiflfs  were  the  assignees  from  the  author  of  an  English 
rama  called  the  Wanderine  Jew,  which  was  a  translation 
or  adaptation  taken  from  the  French  drama.  The  defen- 
dant also  had  brought  out  an  English  drama  called  the 
Wandering  Jew,  the  representation  of  which  was  the  al- 
leged infringement  of  the  plaintiffs'  copyright. 

By  agreement  between  the  parties,  it  was  arranged  that 
the  jury  should  be  discharged,  and  the  Lord  Chief  Justice 
should  read  the  original  French  version  and  the  two  plays, 
and  order  how  the  verdict  should  be  entered,  leave  being 
reserved  to  either  party  to  move  on  any  point  of  law  that 
might  arise  on  the  judge's  finding. 

The  Chief  Justice  found  that  two  scenes  or  points  of  the 
drama  of  the  defendant  had  been  taken  from  tJhe  plaintiffs' 
drama,  without  recourse  to  either  the  French  novel  or  the 
French  drama,  originals  common  to  the  dramas  of  both 
plaintiffs  and  defendant.  He  found  this  in  respect  of  the 
final  scene  of  the  defendant's  drama,  and  of  the  appearance 
of  the  Wandering  Jew,  and  the  stage  business  connected 
with  that  appearance,  to  be  found  in  the  second  scene. of 
the  second  act  of  the  defendant's  drama  and  the  fourth 
scene  of  the  first  act  of  the  plaintiffs'  di-ama.  He  found 
that  the  drama  of  the  defendant  was  not,  except  in  these 
respects,  a  copy  from,  or  colorable  imitation  of,  the  drama 
of  the  plaintiffs.  He  directed  the  verdict  to  be  entered  for 
tlie  defendant;  and  if,  upon  argument,  the  court  should 
think  the  verdict  ought  to  be  entered  for  the  plaintiffs,  he 
assessed  the  damages  at  405. 

A  rule  nisi  was  obtained  in  pursuance  of  the  leave  re- 
served to  enter  the  verdict  for  the  plaintiffs  for  the  damages 
assessed  by  the  Lord  Chief  Justice  upon  his  findings,  on 
574:]  the  ground  that  he  ought  *to  have  entered  the  ver- 
dict for  the  plaintiffs,  as  he  found  rej^resentation  by  the 
defendant  of  a  part  of  the  plaintiffs'  play. 

The  facts  with  regard  to  the  points  in  which  the  Lord 
Chief  Justice  found  that  the  defendant's  drama  was  taken 
from  the  plaintiffs'  were  as  follows : 

In  the  fourth  scene  of  the  first  act  of  the  plaintiffs'  drama 
the  Wandering  Jew  was  represented,  in  the  course  of  his 
wanderings,  as  having  reached  the  arctic  regions  (the  scene 
being  lit  up  with  lime  light,  and  the  stage  covered  with  ice- 
bergs), and,  whilst  tliore,  beholding  a  vision  showing  the 
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;h  were  exposed  certain  of  hia 
meil  the  subject  of  the  drama, 
icond  act  of  the  defendant's 
s  also  represented  as  being  in 
.  vision  ot  his  descendants  ex- 
ile of  the  French  drama,  from 
the  defendant's  dramas  were 
taken,  the  Wandering  Jew  was  represented,  in  a  similar 
manner,  as  watching  over  the  fortunes  of  his  descendants, 
but  the  representation  of  this  idea  formed  no  part  of  the 
body  of  the  drama.     In  the  last  scene  of  the  plaintiffs' 
drama  the  descendants  of  the  Wandering  Jew,  upon  whose 
fortune  the  drama  turns,  were  represented  as  finally  trium- 
pliant  over  the  machinations  of  their  enemies^  and  the  scene 
closed  with  an  appearance  of  the  Wandering  Jew  at  the 
back  of  the  stage,  lighted  up  by  red  lime  light.     Similarly, 
in  the  last  scene  of  the  defendant's  drama,  uiere  was  an  ap- 
pearance of  the  Jew  at  the  back  of  the  stage,  beholding  the 
final  good  fortune  of  his  descendants.     In  the  epilogue  of 
the  French  drama  there  was  a  tableau  called  the  "apotheo- 
sis" of  the  Jew,  representing  the  termination  of  the  Jew's 
wanderings,  and  his  ultimate  salvation  at  the  day  of  judg- 
ment.    The  end  of  the  French  drama  differed  from  that  of 
the  English  dramas  inasmuch  as,  in  the  former,  the  fate  of 
the  Je^B  descendants  was  adverse  instead  of  prosperous. 
B.  Seymour,  Q.C.,  and  Lumley  Smith  showed  cause. 
Day,  Q.C.,  and  PouUer  supported  the  rule. 
The  substance  of  the  arguments,  and  the  authorities  relied 
on,  which  are  material  to  the  point  here  reported,  sufficiently 
appear  from  the  judgments. 

•Brett,  J.:.  This  rule  was  moved  on  the  ground  that  [576 

the  Lord  Chief  Justice  had  entered  the  verdict  wron^y  in 

point  of  law  upon  the  findings  of  fact.     I  am  of  opinion  that 

this  was  not  so,  and  that  the  rule  should  be  discharged.     The 

action  was  brought  for  infringement  of  the  plaintitfs'  rights 

under  3  &  4  Wm.  4,  c.  15.    The  Lord  Chief  Justice  found 

endant  had  in  fact  copied  two  points  or  scenes 

ay,  the  right  of  representing  which  was  the 

the  plaintitfs,  but  notwithstandirig  that  he  en- 

iict  for  the  defendan  t.     The  ground  upon  which 

i  that,  though  two  points  had  been  copied,  they 

material  nor  substantial  parts  of  the  plaintiffs' 

question,  therefoie,  that  arises  is,  \vhat  is  the 

tion  of  an  infringement  of  dramatic  copyright  \ 

is  a  taking  of  what  must  be  admitted  to  be  ap- 

ts  of  the  plaintiff's  drama,  is  the  plaintiff  neces- 
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sarily  entitled  to  a  verdict  in  point  of  law?  Or  if  the  iury 
may  properly  find,  and  have  found,  that  the  parts  so  taken, 
though  appreciable,  are  in  point  of  quantity  or  quality  not 
material  or  substantial,  is  the  result  tnat  there  is  no  infringe- 
ment of  copyright  ?  It  seems  to  me  that  unless  there  is  a 
taking  of  a  material  and  substantial  part  there  is  no  infrin^ 
ment  of  copyright.  It  is  true  that  the  question  under  Sie 
2d  section  is  not  only  whether  the  whole  production  has 
been  copied,  but  also  whether  a  part  has  been  copied ;  but 
I  think  that  by  a  part  the  section  must  mean  a  material  and 
substantial  part.  The  authorities  seem  to  bear  out  this  con- 
clusion. In  Bramwell  v.  Holcomh  (")  Lord  Chancellor  Cot- 
tenhara  uses  these  expressions:  "When  it  comes  to  a 
question  of  auantitjr  it  must  be  very  vague.  One  writer 
might  take  all  the  vital  part  of  another's  book,  though  it 
might  be  but  a  small  projKjrtion  of  the  book  in  quantity.  It 
is  not  only  quantity,  but  value,  that  is  always  looked  to.  It 
is  useless  to  refer  to  any  particular  cases  as  to  quantity." 
He,  therefore,  says  that  though  the  quantity  copied  may  be 
small,  it  may  be  so  material  as  to  be  a  substantial  part ;  bat 
this  obviously  shows  that  the  cjuestion  of  the  value  and 
quantity  of  the  part  is  to  be  considered.  In  Pike  v.  Nicho- 
las (')  the  judgment  of  the  Lord  Chancellor  and  Giffard,- 
L.  J.,  overrules  that  of  James,  V.C,  on  a  question  of  fact, 
576]  but  the  proposition  of  law  laid  down  *by  him  is  not 
c^uestioned.  The  way  he  put  the  law  was  thus :  '*  The  plain- 
tiff, therefore,  has  a  right  to  say  that  no  one  is  to  be  per- 
mitted, whether  with  or  without  acknowledgment,  to  take 
a  material  and  substantial  portion  of  his  work,  of  his  ail- 
ment, his  illustrations,  his  authorities,  for  the  purpose  of 
making  or  improving  a  rival  publication." 

This  shows  that  there  must  be  a  taking  of  a  substantial 
part,  and  that  the  taking  of  an  infinitesimal  part  would  not 
oe  sufficient.  So  in  Bradbury  v.  Hotten  Q  Kelly,  C.B., 
lays  down  the  same  rule.  He  says:  "If  they  have  been  so 
copied  as  to  amount  to  a  material  part  of  the  plaintiffs'  pub- 
lication, then  there  has  been  a  piracy  for  which  the  defen- 
dant is  responsible.  It  is  said  that  to  copy  a  single  picture, 
at  all  events,  could  not  be  an  infringement  of  the  plaintiffs 
copyright,  but  it  is  impossible  to  lay  that  down  as  a  general 
rule.  I  can  easily  conceive  a  case  wjiere  such  an  act  would 
not  be  piracy."  Therefore  it  seems  to  me  it  would  be  a 
proper  direction  to  a  jury  in  the  case  of  an  alleged  infringe- 
ment, that  if  they  thought  that,  although  a  part  had  been 
taken,  such  part  was  not  a  material  or  substantial  part,  they 

(»)  3  My.  tb  Or.,  787.      (*)  Law  Rep.,  6  Cb.,  261.      (»)  Law  Rep ,  8  Ex ,  at  p.  6. 
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Qgement.    The  question,  then, 

case  ia,  whether  a  jury  could 

i  copied  were  not  material  or 

is  complicated  in  the  present  , 

'as  here  a  French  drama,  from 

ignor  and  the  defendant  might 

The  plaintiflfs'  assienor  copied 

nd  added  in  the  adaptation  of 

wn.     'Hie  first  point  where  my 

'as  a  copying  of  the  plaintiffs' 

the  second  scene  of  the  second 

act.    The  question  is  how  much  the  defendant  has  copied. 

The  idea  on  which  both  the  dramas  are  baaed  in  this  point 

is  to  be  found  in  the  original  French  drama.     The  Jew  ia 

represented  as  relegated  to  some  extreme  northern  region 

of  tiie  earth,  and  there  witnessing  a  vision  of  the  fortunes 

of  his  descendants.     That  idea  was  plainly  taken  from  the 

French  play,  but  the  plaintiffs'  autbor,  in  introducing  it 

into  his  drama,  carried  it  out  in  a  somewhat  different  way 

from  the  French  dramatist:  the  dramatic  situation  was  not 

the  same.     The  defendant  *may  be  said,  I  think,  to  [577 

have  taken  the  idea  from  the  French  drama,  but  he  Ims 

copied  the  mode  of  representing  the  idea,  or  the  theatrical 

ffltnation,  from  the  plaintiflfs'  drama.     Then,  not  having 

copied  the  idea  or  the  language  from  the  plaintiffs'  drama, 

but  only  the  dramatic  situation,  does  it  necessarily  follow 

that  the  defendant  has  taken  a  substantial  or  material  part 

of  the  plaintiffs'  drama?    I  think  not.     I  think  it  may 

be  that,  under  the  circumstances  of  the  case,  the  idea  was 

the  principal  matter,  and  the  mode  of  representing  it  aa 

naCerial  part.     The  other  point  was  the  final  appearance 

the  Jew  in  the  last  scene.     As  to  this  I  have  more  doubt. 

nore  considerable  part  of  the  plaintiffs'  drama  was  taken 

this  case.     Bat  here  again,  on  the  whole,  I  come  to  the 

tclnsion  that  it  may  be  said  that  no  such  moterial  or  sub- 

ntial  part  was  taken  as  to  constitute  an  infringement  of 

)yright.     In  the  epilogue  of  the  French  play  tlie  Jew 

pears  for  the  last  time,  and  the  idea  there  is  that  after 

:  terrestrial  fortunes  of  his  descendants  have  been  finally 

tied,  the  Jew  appears  under  a  visionary  aspect  in  a  state 

felicity.     That  occurs  in  the  epilogue  in  the  French  play, 

i  has  been  described  as  in  the  nature  of  an  apotheosis  of 

i  Jew  at  the  day  of  judgment.     The  idea  is  carried  out  in 

:h  the  English  dramas,  but  instead  of  occurring  in  an 

logue,    it  is  made  part  of  the  last  scene,   and  there 

10  suggestion  of  the  day  of  judgment.    I  think  the  part 
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taken  here  is  more  considerable,  but  still  I  think  it  would 
be  fairly  open  to  a  jury  to  conie  to  the  conclusion  that 
the  main  idea  being  taken  from  the  original  French  drama, 
and  the  defendant  not  having  copied  the  idea  or  the  lan- 
guage from  the  plaintiffs'  drama,  but  only  the  mere  dra- 
matic situation,  there  was  no  such  material  or  substantial 
f»art  of  the  plaintiffs'  drama  taken  as  to  amount  to  an  in- 
ringement  oi  copyright.  For  these  reasons  I  think  the  rule 
must  be  discharged. 

Grove,  J.:    I  am  of  the  same  opinion.     I  think  the  true 
construction  of  the  finding  is  that  though  two  points  of  the 
defendant's  drama  were  taken  from  the  plaintiffs',  these 
parts  were  not  of  a  material  or  substantial  character.    If 
upon  such  a  finding  the  verdict  had  been  entered  for  the 
plaintiffs,  and  it  had  been  contended  for  the  defendant  that 
578]  there  was  no  evidence  of  an  infringement  *of  copy- 
right to  support  the  verdict,  a  question  of  law  would  have 
arisen ;  but  though  t)je  case  comes  before  us  on  leave  re- 
served, as  it  has  been  argued,  it  seems  to  me  to  be  rather  in 
the  nature  of  a  question  whether  the  verdict  was  against 
evidence  :  that  is  to  say,  whether  the  parts  of  the  plaintiffs' 
drama  taken  by  the  defendant  were  such  that  a  jury  ought 
to  say  that  they  were  material  and  substantial  parts,  and 
that  there  was,  therefore,  an  infringement  of  copyright.    In 
Pike  V.  Nicholas  (*)  the  expressions  used  by  James,  V.C., 
in  the  passage  my  Brother  Brett  cited,  were  not  used  as  any 
new  exposition  of  the  law,  but  as  a  statement  of  what  was 
well  settled  in  regard  to  such  cases.     It  is  assumed  that  to 
constitute  an  infringement  of  copyright  there  must  be  a 
taking  of  a  material  and  substantial  portion  of  the  plaintiffs' 
work,  just  as  in  patent  law  to  constitute  an  infringement 
there  must  be  a  taking  of  a  material  part  of  the  patented 
invention.     No  authority  has  been  cited  to  the  contrary. 
The  question,  therefore,  is,  what  amounts  to  a  material  and 
substantial  part?    It  is  impossible  to  give  an  exact  defini- 
tion.    It  is  a  question  what  constitutes  the  essence  of  the 
invention  or  work.     It  is  not  every  minute  element  or  inci- 
dent of  the  work  that  amounts  to  a  material  or  substantial 
part  of  it.     With  regard  to  these  two  scenes  taken  by  the 
defendant,  was  there  such  an  imitation  bv  the  defendant  of 
an  original  idea  or  part  of  the  -plaintiffs'  drama  as  to  consti- 
tute an  infringement  of  copyright?    As  to  the  first  point, 
the  scene,  as  existing  in  both  the  English  dramas,  seeras 
really  to  be  described  in  the  prologue  of  the  French  play. 
The  Jew  is  there  described  as  being  at  Behring's  Straits,  aud 
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it  is  not  denied  that  the  scene  is  substantially  the  same  in 
both  dramas  and  in  the  prologue  to  the  French  play ;  but  it 
is  complained  of  that,  whereas  it  is  in  the  prologue  in  the 
latter,  It  is  introduced  in  the  defendant's  drama  as  part  of 
tlieplay,  as  it  is  in  the  plaintiffs'.  But  it  can  hardly  be 
said  that  the  mere  place  in  which  the  scene  is  introduced  in 
the  plaintiffs'  play  is  part  of  the  original  idea  or  invention 
of  the  plaintiffs.  With  regard  to  the  second  point  I  have 
more  doubt.  It  is  a  representatipn  of  the  Jew  after  the  de- 
nouement of  the  drama.  It  occurs  in  the  French  play  in 
what  is  called  the  epilogue,  the  play  being  in  tableau,  and 
the  seventeenth  tableau  being  the  '*  apotheosis"  of  the  Jew. 
In  the  *English  plays,  the  descendants  of  the  Jew  [579 
being  assembled  together  giving  thanks  for  their  escape 
from  peril  and  the  success  of  their  fortunes,  the  Jew  ap- 
pears at  the  back  of  the  stage  in  a  scene  lighted  up  by  lime 
light  looking  up  to  heaven.     Can  the  mode  in  which  the 

f)Iaintiff3'  drama  carries  out  the  idea  suggested  in  the  epi- 
ogue  to  the  French  play  be  fairly  called  an  original  idea  or 
production  of  the  plaintiffs?  I  think  not.  In  such  cases  it 
IS  reasonable  to  consider  not  only  the  identity  of  the  two 
things,  but  how  far  there  is  any  novelty  in  either  of  them  : 
whether  there  is  any  taking  or  what  may  be  called  a  new 
invention  or  idea.  With  regard  to  a  mere  stage  effect,  it  is 
not  because  two  persons  use  the  same  effect  in  different  plays 
that  there  is  an  infringement  of  copyright.  A  very  striking 
stage  situation  or  important  novel  scenic  effect  might  very 
well  be,  under  some  circumstances,  the  subject  of  dramatic 
copyright.  But  I  see  nothing  of  the  sort  here.  The  effect 
was  an  ordinary  stage  effect,  such  as  every  one  familiar  with 
melodramatic  pieces  constantly  sees,  and  would  expect  at 
the  termination  of  such  a  drama  as  this.  The  whole  of  the 
language  of  the  defendant's  drama  being  different  from  the 
plaintiffs',  and  the  two  versions  being  substantially  inde- 
pendent, can  it  be  said  because  in  the  last  scene  an  expedi- 
ent is  adopted  which  is  identical  with  that  adopted  by  the 
plaintiffs'  drama,  but  which  maybe  said  to  be  *' common 
lorm"  in  all  such  plays,  there  is  an  infringement  of  copy- 
right ?  I  think  this  would  be  going  too  far.  The  intention 
istojprotect  original  merit;  it  would  be  descending  to  ab- 
surdity to  give  protection  to  the  application  of  a  common- 
)lace  expedient  of  scenic  art  to  the  end  of  a  version  of  a 
Irama.  On  the  whole,  I  come  to  the  conclusion  that,  though  , 
here  was  here  a  copying  of  two  parts  of  the  plaintiffs'  drama,  * 
t  was  not  a  copying  of  material  or  substantial  parts ;  no 
14  Eng.  Kep.  66 
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really  valuable  part  of  plaintiffs'  production  was  taken,  and 
consequently  there  was  no  infringement  of  copyright 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  The  finding  is 
that  the  defendant's  drama  is  in  two  parts  a  copy  of  the 
plaintiffs.  The  plaintiffs  contend  that  from  that  fact,  with- 
out more,  they  are  entitled  to  succeed  in  an  action  for  in- 
fringement of  copyright.  That  contention  is  based  upon 
580]  the  language  of  the  2d  section  of  *the  Dramatic  Copy- 
right Act.  That  section  provides  that  if  '*  any*  person  shall, 
&c.,  contrary  to  the  intent  of  this  act,  or  right  of  the  author 
or  his  assignees,  represent,  &c.,  any  such  production  as  afore- 
said, or  any  part  thereof,"  &c.  We  have,  therefore,  not  ^ 
only  to  see  whether  the  production,  or  any  part  thereof, 
has  been  represented,  but  also  to  consider  what  is  the  intent  • 
of  the  act  and  the  right  of  the  author.  Is  the  intent  of  this 
act,  and  the  right  thereby  conferred  on  the  author,  different 
from  the  intent  of,  and  the  rights  conferred  by,  other  acts  ; 
relating  to  copyright  ?  To  determine  this,  I  think  it  is  only 
necessary  to  look  to  the  preamble  of  the  act,  which  describe 
its  object  as  being  to  extend  the  provisions  of  former  copy-  " 
right  acts  by  giving  protection  to  the  right  of  representation 
of  dramatic  productions.  It  seems  to  me,  having  regard  to 
the  scope  of  the  act  as  it  is  to  be  gathered  from  the  pre- 
amble and  the  body  of  the  act,  that  the  intention  was  to 
give  a  right  in  respect  of  dramatic  representations  analo-  ■ 
gous  to  that  given  m  respect  of  other  matters  the  subject  of 
copyright.  It  has  been  decided  in  various  cases  upon  the 
other  copyright  acts,  which  are  collected  in  Mr.  Copin- 
ger's  book  on  Copyright,  and  of  which  I  will  only  refer  to 
the  case  of  Jarrotav.  HovZston{^\  that  to  maintain  an  ac- 
tion for  infringement  of  copyright  it  is  necessary  to  prove 
that  some  essential  part  of  the  plaintiff's  work  has  been 
copied.  It  seems  to  me,  therefore,  that  the  finding  of  my 
Lord  is  fatal  to  the  plaintiff' s  right  to  succeed.  And  if  we 
are  to  look  into  the  question  whether  the  finding  was  justi- 
fied by  the  evidence,  it  appears  to  me  that  the  evidence  was 
quite  sufficient  to  sustain  it. 

Lord  Coleridge,  C.J.:  I  concur  in  the  opinion  of  the. 
rest  of  the  court.  What  I  meant  to  convey  by  my  finding 
was  that  in  two  points  or  situations  there  had  been  an  imi- 
tation of  th^  plaintiffs'  drama  by  the  defendant.  These 
points  so  copied  were  not  parts  of  the  dialogue  or  composi- 
tion of  the  plaintiffs'  drama,  but  were  in  the  nature  of 
•  dramatic  situations  or  scenic  effects.  It  appeared  to  me 
that,  looking  to  the  general  character  of  the  two  dramas  re- 
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:  spectively,  the  extent  to  which  the  one  was  taken  from  the 
'  other  was  so  slight,  and  the  effect  upon  the  total  composi- 

^1ion  *was  so  small,  that  there  was  no  substantial  or  [581 
material  taking  of  any  one  portion  of  the  defendant's  drama 
from  any  portion  of  the  plaintiffs'.  Therefore,  though  I 
•felt  bound  to  find  that  there  was  a  taking  of  these  two 
ttnall  points,  I  decided  to  enter  the  verdict  for  the  de- 
fendant, and  the  question  now  is  whether  I  was  entitled  to 
do  80  in  point  of  law.  I  was  much  pressed,  in  considering 
this  case,  by  the  case  of  PlancheY.  Brahami^\  which  has 
always  been  treated  as  a  binding  authority  on  this  subject. 
That  was  a  case  in  which  the  actual  plagiarism  was  very 

i  tmalL  [His  Lordship  here  detailed  the  facts  of  the  case.] 
It  was  left  to  the  jury  by  Tindal,  C.J.,  at  the  trial,  without 
much  discussion,  to  say  whether  there  had  been  a  substan- 
tial infringement  of  the  plaintiffs'  right.  The  jury  found 
that  there  had  been.  It  must  be  taken  upon  the  subsequent 
authorities  that  they  found  that  the  part  taken  was  sub- 
rtantial  and  material.  The  question  was  in  its  nature  one 
of  fact,  and  the  Court  of  Common  Pleas  afterwards  refused 
to  disturb  their  finding  on  such  question.  In  that  case, 
however,  and  in  a  variety  of  other  cases,  the  question  was 
treated  as  one  of  degree.  It  has  never  been  laid  down  that 
the  moment  it  is  found  that  a  particular  appreciable  por- 
tion of  the  plaintiffs'  work  has  been  taken,  it  follows  as  a 
necessary  legal  consequence  that  there  has  been  an  infringe- 
ment of  copyright.  Tindal,  C.  J.,  says  that  it  is  difficult  to 
»y  what  amounts  to  a  representation  of  part  of  a  produc- 
tion. I  agree  with  my  Brother  Lindley  that  the  same  prin- 
ciple must  be  applied  with  relation  to  an  infringement  of 
copyright  under  this  act  as  to  other  acts  relating  to  copy- 
tight.  In  Bramwell  v.  Halcomb  Q  Lord  Cottenham  treated 
the  question  as  one  of  degree.  So,  also,  in  Bradbury  v. 
BaUen{*\  Bramwell,  B.,  says  that  there  must  naturally  be 
doubt  in  cases  on  the  border  land  between  piracy  and  no 

■riracy;  and  again,  in  jyAlmaine  v.  Boosey{*),  the  Lord 
Chancellor  says  that,  where  material  is  borrowed  from  a 
previous  work,  it  is  a  nice  question,  depending  on  circum- 
f  itances,  whether  there  is  a  plagiarism.  All  these  authorities 
tatiflfy  me  that  the  answer  to  tlie  question  whether  there  has 
been  an  infringement  of  copyright  does  not  follow  as  a 
necessary  logical  consequence  from  the  mere  fact  of  there 
iaving  been  a  *  taking  from  a  previous  work,  but  that  [582 
it  is  a  question  of  fact  and  of  common  sense  whether  the 

0)  4  Bing.  N.  C,  \1.  O  Law  Rep.,  8  Ex.,  at  p.  6. 
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part  taken  is  of  such  a  snbstance  and  value,  or  used  in  such 
way,  as  to  amount  to  an  infringement  of  the  plaintiffs'  righl 
Here  the  plaintiffs'  play  was  .taken  from  a  French  original 
and  the  plaintiffs  would  have  a  literary  copyright  in  tl 
translation  and  the  right  of  representing  it ;  but  this  couli 
not  prevent  another  person  from  going  to  the  original  anj 
makmg  another  version,  in  whicn  he  also  would  have 
copyright.     The  defenant  had  made  what,  in  all  but  t^ 
points,  was  an  entirely  distinct  and  independent  version  , 
the  original  drama.     The  two  points  in  question  related  tj 
two  appearances  of  the  Wandering  Jew.    1  must  confess  ths 
there  is  a  difficulty,  to  my  mind,  in  referring  the  substam 
of  the  two  points  taken  to  the  original  French  drama,  as 
learned  brethren  have  done.     In  the  French  drama  th^ 
appearances  of  the  Jew  form  part  of  the  prologue  and  epl 
logue  respectivel V,  and  have  not  much  reference  to  the  actic 
of  the  drama.     They  are  introduced  into  the  English  dramj 
more  as  part  of  the  machinery  or  story  of  the  play  than  il 
the  French  original.     The  end  of  the  French  play  is  quil 
different  from  that  of  the  English,  and  the  appearance 
the  Jew  in  the  latter  at  the  end  of  the  plav  is  connected  wit 
the  alteration  of  the  plot.     I  think  that  the  idea  of  the^  a] 
pearances  was  not  taken  by  the  defendant  from  the  IYen< 
original,  but  from  the  plaintiffs'  play.     But,  notwithstai 
ing  this,  I  think  the  effect  of  them  is  so  very  small  on  tl 
total  result  of  the  play,  and  they  form  such  an  utterly 
important  part  of  the  scenic  representation  as  a  whole,  tl 
the  defendant' s  drama  cannot  be  said  to  be  taken  in  am 
material  or  substantial  part  from  the  plaintiffs'.     The 
of  the  court  are  also  of  opinion  that  the  points  taken  are  n< 
sufficiently  substantial  to  make  it  necessarily  result^  as 
matter  of  law,  that  there  was  an  infringement  of  copjiigW 
and  therefore  the  rule  will  be  discharged. 

Bute  d^cJiargei. 

Attorney  for  plaintiffs :  ChaUerton. 
Attorneys  for  defendant :  Lewis  &  Lewis. 
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[Law  Reports,  10  Common  Pleas,  688.] 
Jmie  2, 1876. 

*Whitaker  v.  Forbes.  [583 

RerU-eharge — Action  of  Debt  for  Arrears — Vemte. 

An  action  of  debt  for  arrears  of  a  rent-charge  upon  land  in  Australia  is  not  main- 
tnnftble  in  this  country. 

Declaration  by  the  executor  of  William  Forbes,  the 
yenue  beinff  laid  in  Middlesex,  for  that  Louisa  Forbes,  de- 
ceased, by  ner  will  devised  all  her  freehold  and  leasehold 
messuages,  land,  and  hereditaments  to  the  defendant  during 
his  life,  subject  nevertheless  to  and  charged  with  an  annuity 
of  £500  per  annum,  which  she  thereby  gave  to  the  said 
William  Forbes,  to  be  payable  during  the  joint  lives  of  the 
said  William  Forbes  and  the  defendant,  by  equal  quarterly 
payments  on  the  25th  of  March,  24th  of  J  une,  29th  of  Sep- 
tember, and  25th  of  December  in  each  year ;  that  the  said 
will  was  duly  proved  on  the  20th  of  August,  1867,  and  the 
defendant  thereupon  entered  into  possession  of  and  took 
the  rents  and  profits  of  the  said  messuages,  &c. ,  in  pursuance 
of  the  will  and  continued  in  said  possession  and  in  receipt  of 
the  rents,  4&c.,  until  action  brought,  and  that  the  said  rents 
and  profits  were  in  each  year  in  excess  of  the  said  sum  of  £500 
charged  upon  the  said  messuages,  &c.,  and  all  conditions, 
&c.,  were  lulfilled  to  entitle  the  said  William  Forbes  to  pay- 
ment of  the  said  annuity.  Yet  the  defendant  did  not  pay 
the  said  annuity,  and  certain  quarterly  payments  of  the 
same  became  due  from  the  defendant  to  the  said  William 
Forbes,  and  the  defendant  did  not  pay  the  same. 

Plea  stated  that  the  said  messuages,  &c. ,  in  the  said  will 
mentioned,  and  of  which  the  defendant  took  possession  and 
received  the  rents  and  profits  in  the  declaration  mentioned, 
were  situated  in  parts  beyond  the  seas,  to  wit,  in  Australia. 

Demurrer  and  joinder  in  demurrer. 

West^  Q.C.  (  Willis  with  him),  for  the  plaintiff,  contended 
that  the  action  of  debt  for  the  arrears  of  the  rent-charge 
wonld  lie  in  this  country. 

*A.  P.  Stone^  for  the  defendant,  contended  that  the  [584 
action  of  debt  would  not  lie,  and  that  the  right  of  action 
d«*pending  upon  privity  of  estate  only,  and  not  on  privity 
of  contract,  the  venue  was  local,  and  consequently  the 
estate  being  in  Australia  no  action  could  be  brought  in  Eng- 
land. 
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Westy  Q.C.,  in  reply. 

[The  following  authorities  were  referred  to  in  the  course 
of  the  argument :  1  Wms.  Saunders,  74,  n.  2 ;  Bulwer's 
Case  {') ;  Co.  Lit.  144  b ;  Moer  v.  Jones  i^) ;  Fitz.,  47, 121; 
Mostyn  v.  Fabrigas  (') ;  Webb  v.  Jiqgs  (*) ;  Thomas  v. 
Sylvester  {*) ;  Thursby  v.  Plants  1  Wms.  Saunders,  Sir  R 
V.  Williams'  ed.,  pp.  306-308;  Davison  v.  Mai0i€ws(')\ 
Barker  v.  Darner  h;  Wey  v.  Tally  {^)\  Story,  Conflict  of 
Laws,  534;  Burnett  y.  £ynch(^)\'  Movie  v.  Garrett {^*)\ 
Chatfield  v.  Berchtoldt {'').] 

Brett,  J. :  The  declaration  in  this  case  is  framed  in  debt 
for  the  arrears  of  a  rent-charge,  and  seeks  to  charge  the  de- 
fendant on  the  ground  that  he  is  tenant  in  possession  of 
certain  land  under  a  devise  by  which  the  land  is  charged 
with  a  rent- charge  in  favor  of  the  plaintiffs  testator.  The 
answer  set  up  by  the  plea  is,  that  the  land  in  question  is  ia 
Australia,  and  consequently  that  the  action  is  not  maintain- 
able in  this  country.  It  seems  to  me  that,  apart  from  the 
question  of  venue,  an  action  of  debt  would  now  be  main- 
tainable for  the  arrears  of  a  rent- charge  in  such  a  case  as 
the  present.  Before  the  act  which  abolished  real  and  mixed 
actions,  I  apprehend  that  debt  would  not  have  lain  in  such 
a  case.  The  case  of  Webb  v.  Jiggs  (*)  shows  that  where  a 
freehold  rent-charge  was  created,  as  long  as  the  estate  con- 
tinued, the  only  remedy,  except  distress,  was  by  an  action 
in  the  na1;ure  of  a  real  or  mixed  action,  and  "debt"  would 
not  lie.  If  the  rent  was  in  arrear,  and  so  continued  when 
the  estate  came  to  an  end,  debt  would  lie,  the  courts  think- 
585]  ing  themselves  *bound  to  give  some  remedy,  and  the 
real  action  no  longer  lying.  The  case  of  Thomas  v.  Syl- 
vester (*),  though  not  exactly  in  point,  seems  to  me  an  au- 
thority for  saying  that  when  the  statute  got  rid  of  real  and 
mixed  actions  the  same  remedy  would  lie  for  arrears  of  the 
rent-charge  during  the  continuance  of  the  estate  as  after  its 
determination.  In  an  action  of  debt  the  venue  is  prima 
fade  transitory,  but  I  think  that  though  that  is  so  we  are 
bound  by  the  authority  of  the  decisions  cited  in  the  note  to 
Thursby  v.  Plant  in  Wms.  Saunders,  Sir  E.  V.Williams'  ed., 
p.  308,  to  hold  that  in  some  actions  of  debt  the  venue  is  not 
transitory,  as  for  instance  in  actions  for  penalties.  There 
the  statute  makes  the  venue  local,  but  the  note  is  also  an- 


(0  7  Co.  Rep.,  8  a. 

(«)  2  Salk.,  416. 

(»)  1  Sm,  L.  C,  6th  ed,  623. 

(<)  4  M.  AS.,  113. 

C^)  Law  Rep.,  8  Q.  B.,  368. 

(«)  4  T.  R.,  603. 


(')  8  Mod.,  337. 

O  6  Mod.,  194. 

(»)  6  B.  <fe  C,  689. 

(•0)  Law  Rep.,  6  Ex.,  132. 

(")  Uw  Rep.,  7  Ch.,  192. 
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•e  there  is  no  contract  or  cove- 
B  by  reason  of  privity  of  estate, 
lity  depends  on  the  defendant's  • 
tate  charged  and  not  on  privity 
i  local,  and  the  action  must  be 
Te  the  land  is  situated.  Here 
it  of  privity  of  contract,  but  is 
y  to  pay  a  certain  sum  arising 
lerefore,  if  the  estate  bad  been 

have  been  laid  ia  the  county 
),  the  will  was  an  English  will, 

does  in  England  create  a  rent- 
ty  in  Australia,  but  the  venue 
ling  in  Australia,  no  action  wiU 
^aunot  bring  an  action  in  Ene- 
ied  in  Australia.  The  plea  13 
ction,  and  our  judgment  must 

same  opinion.  I  think  that  on 
ire  bound  by  authority.  The 
^  (')  is,  I  think,  distinctly  in 
[  point  witn  regard  to  tbe  first  question  raised  before  us. 
th  regard  to  the  second  point,  the  plea  states  that  the 
i  on  which  the  rent  is  charged  is  situated  ia  Australia, 
there  is  no  doubt  that  Che  rule  as  to  venue  applies  when 
property  in  question  is  not  situated  in  *England,  [586 
abroad,  and  that  an  action  in  which  tbe  venue  would  be 
l1  is  not  under  those  circnmstances  maintainable  in  Eng- 
i.  In  the  present  case  there  was  no  privity  of  contract, 
the  sole  ground  of  the  claim  is  the  debt  created  by 
rity  of  estate,  i.e.,  by  possession  of  the  estate  in  Aus- 
ia  on  which  the  rent  is  charged.  The  case  i^  cited  from 
note  to  ThuTsby  v.  Plant,  Wms.  Saunders,  Sir  E.  V. 
Uiams'  ed.,  p.  308,  are  binding  authorities  to  show  that 
lUch  a  case  tiie  venue  is  local. 

iiKDLEV,  J. :  I  am  of  the  saiye  opinion.  The  obligation  of 
defendant  to  pay  the  arrears  of  the  rent-charge  does  not 
le  from  privity  of  contract  but  from  privity  of  estate.  It  has 
a  held  in  Thomas  v.  Sylvester  ('),  that  an  action  of  debt 
1  now  lie  in  such  a  case  as  this,  but  all  actions  of  debt 
not  transitory  actions,  and  it  would  api)ear  from  the  au- 
nties that  such  an  action  of  debt  as  this,  i.e.,  which  arises 
from  privity  of  contract  but  from  privity  of  estate  only, 
local  action.  If  this  be  so,  it  seems  to  follow  inevitably 
the  iiiithority  of  Daulson  v.  MaWwws  ('),  that  the  action 

Uw  Rep.,  8  Q.  B.,  368.  (')  4  T,  K.,  503. 
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is  not  maintaiDable  in  England.  I  may  refer  in  illustration 
of  the  law  on  this  subject  to  the  case  of  Norru  v.  Cham- 
hers  (*),  where  the  Master  of  the  Rolls  held  that  it  was  only 
under  certain  special  circumstances  that  a  court  of  equity 
would  declare  a  lien  on  immovable  property  situated  out 
of  the  jurisdiction. 

Judgment  for  the  d^endarU. 

Attorneys  for  plaintiff :   Whitakers  &  Woolbert 
Attorney  for  defendant :  Donnithorne. 

(»)  29  Beav.,  246;   30  L.  J.  (Ch.),  286. 


An  action  on  the  case  for  an  injury  to 
real  'property  situated  in  one  state,  can,- 
not  be  maintained  in  the  courts  of  an- 
other state:  WaiU  V.  Kinney,  23  Wend., 
483,  6  Hill,  82 ;  Moil  v.  Coddington,  1 
Abb.  Prac.,  N.  S.,  290,  1  Rob.,  267  ; 
Story's  Confl.  of  Laws,  §§  530-^0; 
Huentrmund  ▼.  Erie,  etc.,  48  How. 
Prac.  Rep.,  55. 

See  McLaren  v.  Ryan,  36  Upper 
Can.  Q.B.,  307,  311 ;  Clark  v.  Scudder, 
6  Gray,  122. 

Though  such  an  action  may  be 
brought  in  a  local  court  of  the  state  in 
a  county  other  than  that  in  which  the 
court  is  located  :  Oreaves  v.  McKean,  2 
Denio,  639,  affirmed  1  How.  Appeal 
Cas.,  345 ;  Dogert  v.  Haight,  20  Barb., 
252. 

So  if  lands  lying  in  one  state  be  in- 
jured by  nuisance  thereto  from  business 
in  another  state,  an  action  lies  :  Ruck- 
man  V.  Grreen,  9  Hun,  225. 

The  state  courts  have  no  jurisdiction 
in  an  action  affecting  lands  situate  in 
the  state  ceded  to  the  United  States : 
Dibble  v.  Clapp^  31  How.  Prac.,  420. 

The  statute  of  a  state  giving  an  ac- 
tion for  damages  resulting  from  a  death 
caused  by  culpable  negligence,  do  not 
apply  where  the  injury  is  not  committed 
in  the  state,  though  the  negligence  was 
tliat  of  a  corporation  created  by  the  lawA 
of  the  state  and  the  contract  for  the 
conveyance  of  the  party  was  made  in 
the  state :  Whitford  v.  Panama,  etc., 
23  N.  Y.,  465,  affirming  3  Bosworth, 
67  ;  VandecenUyr  v.  New  York,  etc.,  27 
Barb.,  244;  Betich  v.  Bay  State,  30 
Barb.,  433,  10  Abb.  Prac,  71,  reversing 
27  Barb.,  248;  Scott  v.  Seymour,  1  Hurl. 
&  Colt.,  219  ;  Walnh  y.  Great  Western, 
etc.,  Irish  Law  Rep.,  6  Com.  Law,  532. 

Or  in  tlio  open  sea  l)eyond  the  terri- 
torial limits  of  the  stale  :  Mahler  v. 


Norwich,  etc,,  45  Barb.,  226 ;  ChoK  v. 
American,  etc.,  9  R.  L,  419  ;  Alien  v. 
Lappington,  9  Chicago  Leg.  News,  113, 
Supreme  Court,  U.  S. 

See  WaUh  v.  Great,  etc,  Irish  Law 
Rep.,  6  Com.  Law,  532. 

It  seems  to  be  settled  in  this  coontrv 
that  courts  have  jurisdiction  of  an  ac- 
tion for  an  injury  in  another  state  or 
country,  if  by  tJie  law  of  the  plaet  t^urf. 
the  injury  is  re^^^ved  it  be  aeiitmabU: 
Newman  v.  Goddard,  3  Hun,  70.  48 
How.  Prac. ,  863  ;  Vandevenier.  v.  New 
York,  etc.,  27  Barb.,  244;  JDemlt  t. 
Buchanan,  54  Barb.,  31,  and  cases 
cited  ;  Smith  v.  B^dl,  17  Wend.,  323; 
Mussina  v.  Belden,  6  Abb.  Prac.,  165 ; 
i/c/wr  V.  McCabU,  16  Abb.  Prac.ittO, 
26  How.  Prac. ,  257. 

See  McLaren  v.  Ryan,  36  Upper  Can. 
Q.  B. ,  307  ;  WTiarton's  Conflict  of  Laws. 
S  478,  et  sea,;  Woodward  ▼.  Mkk,  1 
West.  I^w  Afonth.,  196. 

And  the  federal  courts  have  jurisdic- 
tion for  an  injury  resulting  in  death 
which  is  actionable  by  a  state  statat« : 
Allen  V.  Lamnngton,  -9  Chicago  L^. 
News,  113,  U.  S.  Supreme  Court. 

Though  it  seems  if  one  of  two  sob- 
jects  of  the  same  country  inflicts  a  per- 
sonal injury  upon  the  other  which  is 
actionable  by  the  law  of  the  countir  of 
which  they  are  citizens  in  another  coun- 
try where  it  is  not  actionable,  an  acikm 
Will  lie  in  the  courts  of  the  fonuer: 
Scott  V.  Seymour,  1  Hurl.  &  Coll..  219. 

And  see  Malony  v.  Dotr^,  8  Abb.  lY. 
316. 

So  the  courts  have  jurisdiction  for  an 
injury  inflicted  upon  the  high  seas: 
Wilson  V.  MrKenzir,  7  Hill.  95;  T. 
S.  V.  McKen2ie,  1  N.  Y.  Leg.  Obs..  3^71 : 
Matter  of  Martin,  45  Barb. ,  146  ;  Cluu( 
V.    American,  etc.,  OR.  I..  410. 

So  in  actions  for  injuries  to  personal 
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performance,  though  the  owner  be  a 
non- resident,  and  may  appoiot  a  trus- 
tee to  convey  the  lands  :  Fdek  v.  IIoop- 
er,  1 19  MasB. .  52 ;  Maddow  v.  Haddov), 
59  N.  Y.,  830. 

And  where  the  trustee  of  lands  sitn- 

ate  in   a  foreign  country  is   resident 

niltng   opinion  ;   Stor/fl   Conflict   of    within  the  etate,  a  court  of  equity  will 

Liws,  ^g  550-575.  decree  an  eiecatlou  of  the  trust  :  BmUh 

See  Stoi^B  Eq.  PI.,  g 489 ;    JKeod  v.     v.£w«i«7-)nm,   17  Grant's  (U,  C.)  Chy., 

Uerritt,  3  Paige,  403.  6,  expUining  Jfnttero/ifafmM.SJohns. 

So  in  Bccions  upon  contracts  njade  in    &  Hem., 527  ;  Pean  v.  Lord Bi^vnum, 

uiother  state  or  country :    lMpfi*n  v.     2  While  &  Tndor'a  Lead.   Cas.,  767  ; 

FiMier,  9  Paige.  280 :  Jfasji*  v.  Wait),    Kildare  v.  Budace,  I  Vern.,  419.  433. 

6  Cnmch,  148 ;  Mott  t.  Coddingtoa,  1  As  to  the  Jurisdiction  of  a  court  of 
Abb.,  K.'S..39io.  1  Kob,,  367;  Connecti-  equit;  to  compel  a  foreign  eieculor  to 
tvl,  etc.  V.  Clevelaad,  etc.,  33  How.  account  for  the  aaaeta  of  the  deceaseJ : 
Prat,  180,  S.  C.,36  How.  Pcac,  338;  See  JfcA'amurav.  i>uiyer,7Palge,339; 
Jfstt«-o/£TOion.2l  WBnd.,316;  Wey-  A'nderwa\.Counttr,'AUj\.&.K.,7%'A. 
woMfA  V.  Wiuhiagton,  eU.,  1  MacAr-  critiaedin  jrifi«rv.Be«.3Mrl.iCr.,8e; 
Ihnr,  19.  Logan  v.  FuTiie,  3  Sim.  &  Stu..  284. 

See  Clark  v.  Sevdder,  0  Qray,  133  ;  And  inay,  in  tpeeial  coms,  restrain  a 

Ditnlap  V.  ISirmr,  64  Ills.,  47  ;  Mat-  party  over  whom  thaj  have  obtained 

Ottut  V.   Alexander,   Irisli  Law  Rep.,  jurisdiction  from  prosecuting  a  Bait  in 

7  Otm.  Law,  575 ;  Mackea  v.  Ellil,  8  another  state  :  Mead  v.  Merrett,  3 
id..  151.  Paige,  403  ;   Vail  v.  Knapp,  49  Barb., 

Soa  DOD.reaidant  plaintiff  may  have  S04.  311. 

anatcachmentBgalnst  the  property  of  a  Though  thecoarlsof  one  state  will 

mn-reeldent  defendant  on  a  debt  con-  not  enjoin  the  business  of   a  foreign 

incled  in  the  state  or  abroad  :    MaiUr  corpomtioo,    where    such    injunction 

of  Marty,  3  How.  Prac,  308,  3  Barb.,  would  practically  suspend  the  corpo- 

"     '     -     ■■■         ....   1     1.  f^jg  franchises;   Wayt.  Keuport,  etc., 

10  Abb..  330  note. 

31G.  As  to  Jurisdiction  over  foreign  corpo- 

9ee  Douaer  t.  Phcenix  Sank,  tie.,  0  rations,  see  also  Murrag  v.  VanderbUt, 

Hill.  397.  SO  Barb.,  140  :  Gonn.,  eU.,  v.  CUvdand, 

3o  Id  an  action  tor  the  specific  per-  etc.,  20  How,,  330.  41   Barb.,  10 ;  La- 

tonoance  of  a  contract,  the  courts  of  a  throp  v,  CTni^n.ffc.,  1  MacArtliur,334  ; 

Mate  having  obtained  jurisdiction   ot  Uiiii/n,  etc.,  v.  HitiiaTd,  8  Upjwr  Can. 

*,'^;  parties  may,  ia  their   digerelion.  Com.  PI.,  77;  Wa4hingUm,ete.,t.  Hen- 

>^.Tm  and  enforce  a  speciflc  perform-  der»on,  id.,  140, 1  Lower  Canada  Revue 

•J  ^,  though  tlie  lands  to  be  conveyed  Legale,  598-9,  and  caaes  cited  ;  Ang.  & 

in.  =;,„..^  in  another  state;  3  Story's  Ames' Corp.,  gg  377, 878  ;  Story's  Confl. 

,    gS    74.3,    744;    Wharton's  Lavi a,  f,5iia;  Larogue v.  FraaiHn Co., 

ifl.  o(  Uvre,  %  388,  el  »eq.;  Bailey  v.  etc,  8  Lower  Can.  Rep.,  338 ;  Sanic  v. 

■  ;  iON.  Y.,303;  Jfewtonv.  Bron-  Bernarle*,  1  C.  &  P.,  509;  KOkeuny  v. 

3  N.  Y.,  587 ;  Cleveland  v.  Bar-  l^^edet.  3  Eug.  Law  and  Eq.  R.,  388 ; 

M  Barb., 533;  Gardaer  v.  Ogden,  iti'tm'wA  v.rtwer,  4  Bing.,  894;  Edea- 

'*  Y.,  337 ;  Fenner  v.  Haaborn.  37  Ixfough,  etc.,   v.  liaiegon,  8  Jnr.,  55 ; 

610;    Angu»  v.  Angue,  West's  McLaren  \.   Stanton,  18  Eng.   L.  and 

3  and  note  :' Slrattvn  v.  David-  Eq.,  600;  Cannon.ele.,  v.  McLaren.  85 

tusH.  &  Myl.,  484.  and  Dunlap's  Eng.  L.  and  Eq.,  37 ;  Doiituk  v.  P/ut- 

4e  to  Banks  it  Co.'s  nd.  "iJ.  etc„i!  Iliii.!i97  ;  8pencer  v.  iJuy,-™, 

rbongh  the  doing  so  is  a  matter  of  etc.,  17  Abb.  Pr.  Ki^..  110  ;   WeymmlU 

■creiion,  and  it  will  sometimes  de-  v.  ifas/iingltm,  etc.,  1  MacArthur,  19; 

'■ye  to  mterlere  and  remit  the  parties  Williamg  v.  Ore»»aeU,  51  Miss.,  817. 

the  domestic  forom  ;  MnripoKi  Co.  Aa  to  the  validity  of  a  statute  requir- 

"              26  How.  Pr. ,  448.  Ing  a  corporation  to  file  an  appointment 

rtHof  the  Htate  wht-re  the.  of  «"  a^teiit  on  whom  service  may  be 

ite   may  decree  a  apecilic  iiiudc?  as  a  condition  of  being  allowed 

14  Eso.  Kef.  66 
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a  In  the  state  :    See  State  A  commoo  taw  muitime  lino  attadiei 

^gle,  8  Am.  Law  Times  Bep. ,  450,  for  materials  or  repairs  not  in  •  home 

■iawmsin,  17B,  Id,,  330.      A  very  port:    The  Orapedtot.   9  Wall.,  129; 

and  eihaostive  opinion  :  Lamb  v.  The  Ouy,  9  Wall.,  758  ;  Tht  Latie.  10 

^  6  Bissell.  420 :  Hartford,  etc.,  v.  Wall..  11)2;  TheKaloraiaa.iO  id.,*!. 

!,  6   Biasell,   481;    Wegtnovih  t.  In  tbe  federal  conrtait  is  heldnomir- 

letowTi,  etc,  1  MacAnhiir.  IS  ;  La-  itime  lien  attaches  to  a  tmbpI  for  r»- 

>  T.  (fiium,  etc.,  1  Mac  Arthur,  284.  pairs  or  nuppliee  at  her  A/Mn«pait:  Tib 

to  requiring  such  corporation  to  Edith.   U    Blatchf,,   451  ;  Tlie  LMa- 

a  stipQlation  wairing  the  right  to  uannd,  31  Wall.,  558. 

ve  t,  case  into  the  federal  conrts,  Thongli  the  rule  seems  to  he  held 

VoTU  V.  Ins.  Co.,  20  Wall.,    445,  otherwise  by  the  state  coorts  of  New 

ow.  Pr.,  314,  rerersing  30  Wise.,  York  :  Poofcv.  The   Kerma,  37  S.  T. 
Superior  Court   Rep.,  131-4;  bnt  s« 

proceeding  against  a  steamer  bg  S,  C.,  59  N.  Y.,  654. 

r,    Buthortied    bj   the  Btatot«  of  The  state  courts  have  no  jarisdicCioa 

te  [Laws   1803,  ch.  483),  Is  a  pro-  of  an  action  in  i-nn  against  a  vessel  npco 

og  in  the  natnre.  and  with  all  the  an  admiralty  contract  by  ita  oimer  is 

ents,  of  a  suit  in  admirality.  to  conver  a  passenger,  by  eea.  frun 

a  district  courts  of    the   United  New  York  to^anPrancisco :  S(<ft»,«>i*~, 

s  are,  by  the  constitution  and  laws  v.  Hamtnone,   4  Wall.,  411.  33  Hov. 

of,  vested  with  exclusive  original  Prac.  Rep..  400  ;  The  Bine  t.  Trmr, 

.lance  in  all  cases  involving  admi-  4  Wall..  655  ;  The  Eagle,  8  Wall..  IJ. 

and  maritime  jurisdiction.   Such  See   Therton  v.  SeAooaer,  3S  Wisc^ 

laws  conferring  jarisdiction   in  488. 

cases  upon  state  courts,  are  in  con-  Thongh   thej  have  of  peisonal  ic- 

Lvith  the  constitution  and  laws  of  tions  against  ilie  owners  or  othera  for 

Inited  States  and  are  void  :  Matur  a  breadi  of  contract,  or  for  a  negligMl 

iJiwejiMM.SBN.Y.,  le,  reversing  iojary :  CAuw  v.   The  Ammean,  at. 

iarb.,  501 ;  Poole  v.  Kermit,  37  fT  B  Rhode  Island,  419  ;  Bairi  v.  Daif. 

jperior  Court  Rep.,  114,  affinned  57  N.  Y.,  236. 

'.   T..   554;  The  Mota   Taylor,*  And  bo  in  irespaaa  against  ao  Unilfd 

ace,  511  ;  The  Belfast,  7  Wallace,  States  raarsLal  :  MariiA  v.  ArmMnnif, 

S/Up  Edith.  nm«.K\tl.,  451;  Tl^e  20  Minn..  81. 

Mne,\  Bissell,  1;  Crawford  f.Burk,  The  lien  upon  a  contractor  aflrrifiit- 

42  Cal.,   409;  Dreui  v.   SleaTner  menl  is  maritime  ;  The  BeXfiiil.1\yii- 

,  42  Miss.,  71S,  9  Am.  Law  Reg.  lace,  634 ;  T/ie  Eddy.  5  Wiilue,  4SI. 

'.,  683;  Cara^eli  v.  Sherauiii,^  AclBimforlal>orperfoni)edsnd[nu» 

..,  103.  rials  furDiBhediipoD,aDdforIhe1iull(if 

seems  sach   a  lien  would  attach  ■vessel,whileinlheprocessofcoiistri& 

ist  a  canal  boat :  MoU  v.  Laming,  tion.  before  launching,  is  not  a  claim  up- 

,  Y. ,  112.  on  a  maritime  contract,  and  not  rlltiin 

ch  a  state  law,  so  far  as  it  gives  a  thejurisdiction  of  the  Admiralty  Couns. 

for  supplies  fnrnished  to,  or  re-  The  lien  law  of  1883.  giving  a  lien  up* 

made  npon  e,  vessel  engaged  m  on  the  vessel  for  sach  labor  and  n»le- 

^D  commerce,  is  unconatitutional,  rials,  and  providing  for  the  enfor<:eni>-Jit 

I  bond  given  pursuant  to  the  act  thereof  ia  rem.  is  as  to  such  coDlncu 

lease  a  vessel  detained  by  virtue  constitutional  and   valid,  and  no  in- 

I  attachment  issued  thereunder  is  tringement  upon  the  federal  mariliiDe 

;  Poole  V.  EermU,  59  N.  Y.,  554,  iurisdiclion  :    Sheppard   v.  Stttit.   « 

ling  S7  N.  Y,  Superior  Court,  114;  N.  Y.,  52,  distlngnisbing  the  case  of 

kman  v.  UammU.  43  N.   Y.,  554,  Tlie  Joufp/iine.  39  N.  V.,  19  :  iWi"/ 

,  44  a.  y.,  638 :   Fiwe  v.  Coekrofl,  v.  Brett.  51  N.  Y.,   78  :  Brookman  t. 

.  Y.,  416;    Weeton   V.  Morte,  ia  //ami»ii,'46  N.  Y.,  038;  «vir  7Wfifei. 

.,  455.  Buck,  33  Ohio  St.  R.,  5W;   i'wpi'- 

e  Jurisdiction  of  the  federal  courts  etf.,  v.  Been,  30   How.    U.   S..  '•SH. 

I  same  npon  the  great  lakes  and  Roach  v.  Chapman,  23  id.,  129 ;  Tht 

rs  connecting  them  as   upon  tlie  /iW/ii«(,  7  Wallac*.  634  ;  FoKteri-B"*- 

w^s,  bays  and  rivers  navigHble  t'eil,  loO  Mass.,  409  ;  Sexton  t.^am. 
thesea:  7Vi«  Biji',  8  Wallace,  24. 


salt  for  mariDer's  wages  tn  pvr- 
tmtam,  id  maintainable  at  common  Inw. 
iiul  is  within  the  exception  of  the  Sth 
suction  at  the  jadiciaiy  act,   deflning 
the  admiraJt;  jarisdiction.     It  is  no 
objection  to  the  jurisdiction  of  a  etate 
onirt,  in  aach  a  suit,  that  the  process  of 
Mquestration  or  attachment  has  been 
d  to  bring  the  vessel  on  which  the 
ricee  were  rendered  under  the  do- 
lion  of  the  court,  (or  the  purpose  of 
•objerttng  It  to  snch  J  udgment  as  might 
be  rendered  in  the  canBe.     And  a  bond 
^Ten  to  relieve  the  vessel  so  seques- 
lered  or  attached  ia  properly  sued  iti  a 
Kate  court :  Leon  v.  Brntran,  11  Wal- 
lace, 185 ;   The  CeU^ne.  1  Blssell,  1. 
Sen  Po«ie  v.  Kurmil.  37  N.  T.   Sn- 

rlor  CL  R.,  114,  1S2-4,  alfirmed  59 
Y.,5S4. 
The  claim  of  a  stevedore  for  anload- 
ing  1  resael  is  not  a  subject  of  admi- 
lallf  jaritHJiction  ;  the  contract  not  be- 
ing a  maritime  contract.  Whenever 
ihe  admiraltj'  jiirisdictioo  prevails  It  is 
•iduBive  ;  but  when  admiralty  lias  no 
jarifidiction,  the  j  urisdiction  of  the  state 
ann  ia  nnimpaired  and  operative. 
The  statute  of  New  York  (1882),  pro- 
tiding  for  the  collection  of  demands 
■gainst  ships  and  vesseLs,  is  constitu- 
tioDal,  except  so  far  as  the  same  at- 
lempls  to  confer  jurisdiction  on  the 
Aite  coorts,  in  a  casa  of  admiralty  ju- 
riadietion.  of  which  the  United  States 
oonrts  have  Old  nsive  cognizance,  either 
ia  rtn  or  in  pertrmam  :  li'Mer  v.  Lu- 
Knj,  33  N,  Y,  Superior  Court  Ken., 
"17,   distinguishing  the  case  of  The 
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T.  Forbes.  1B7B 

Jonephine,  3B  N.  T. ,  19,  and  of  The  Sel- 
faM.  7  Wall.,  624. 

Otherwise  as  to  a  claim  for  services 
as  '^i<A :  Campbell  v.  Sherman,  25 
Wise.,  103. 

Where  a  vessel  lying  at  a  wharf  took 
fire  and  burned  a  storehouse  on  the 
wharf,  it  was  held  not  to  be  a  case  for 
admiralty  proceedings  :  The  Ph/Tttouth, 
8  Wall .,  30, 

As  to  when  a  lien,  agaijist  a  vessel, 
under  the  state  laws  must  be  filed,  see 
Squires  v.  Abbott.  01  N.  Y.,  630 ;  Hep- 
pard  v.  Barge,  etc.,  6  Ponn.  Law  Jour. 
(1N,S.),  473. 

Id  cases  where  the  state  laws  give  a 
valid  lien  upon  a  vessel  for  repairs  in 
a  home  port,  etc.,  the  remedy,  in  rem, 
may  be  brought  by  a  libel  In  the  United 
States  District  Court  ^  The  Lottivxtnna 
31  Wall.,  B58.  B 79-580 ;  Benedict's 
Adm.,  2d  ed.,  fig  272,  313,  313a,  3136,; 
Weiton  T,  Marie.  40  Wise.,  455. 

See  The  Lottainanna,  30  Wall,,  201. 

For  form  of  libel  see  Benedict's  Ad- 
miralty (2d  ed,),  p.  552  ;  Ueppard  t. 
Barge,  0  Peon.  Law  Jour.  (1  M.S.),  473. 

8^  U.  S.  Benenue  Cutter,  9  Chicago 
Leg.  News,  115,  Deady,  J.,  Oregon 
DIst. 

Where  a  vessel  is  owned  In  unequal 
proportions,  by  several  persons,  who 
cannot  agree  for  the  sale  or  the  working 
of  it,  a  stal«  court  of  equity  lias  juris- 
diction over  an  action  brought  by  one 
owner  to  procure  the  appointment  of  n 
receiver,  the  sale  of  the  vessel,  and  the 
division  of  the  proceeds  among  the 
owners  thereof. 

It  seems  that  the  admiralty  courts  do 
not  exercise  jurisdiction  to  order  the 
sale  of  a  vessel  owned  by  tenants  in 
common,  except  in  those  cases  in  which 
the  opposing  interests  are  equal  i  An- 
drews V.  Belts,  8  Unn,  382. 

See  Davit  v,  Briu  Sciwca,  6  Penn. 
I*w  Jour.  (1  N,a),  313. 


COUET  OF  COMMON  PLEAa 
Turner  t.  Horgan. 


1 

[LB. 


[Law  BeporU.  10  Comraoo  Pleas,  GST.] 
Jnne  4,  1870. 

]    *Tt7RNER,  Appellant ;  Morgan,  Respondent 

Oame—SaiHre  on  Hiffhaay—n  &  £6  Fict  c  IH,  »,  2. 

rder  to' give  juriiidiction  to  toAgiatratcs  to  convict  of  an  offence  onder  SS  A  St 
114,  B.  2,  it  ia  necessarv  tbat  the  ^me  or  instramcnts  fur  killing  or  tikiug 


i8E  stated  by  justices,  under  20  &  31  Vict.  c.  43,  of 
lb  the  facts  were  in  substance  as  follows : 
le  appellant  was  charged,  at  a-petty  sessions  for  the  di- 
nof^feambury  and  Bloxham,  in  the  county  of  Oxford- 
;,  by  an  information  laid  by  the  respondent  under  the 
jhiiig  Prevention  Act,  26  &  26  Vict.  c.  114,  a.  2,  for  thai 
as  found  in  a  certain  highway,  street,  or  public  place,  by 
respondent,  a  constable  or  peace  officer,  w)io  tnen  had 
.  cause  to  suspect  liim  of  coining  from  land  where  iie  had 
unlawfnlly  in  search  or  pursuit  of  game,  or  aiding  or 
ting  other  persons  who  had  been  on  land  unlawfully 
ar^  or  pursuit  of  game,  and  that  he,  the  said  appel- 
then  had  in  his  possession  certain  game,  to  wit,  twenty- 
rabbits,  which  had  been  unlawfully  obtained,  contrary 
le  statute.  Abont  10.45  a.m.  on  Saturday,  theSlstof 
■ber,  the  appellant  drove  with  a  pony  and  cart  out  ot 
town  of  Banbury  into  the  adjoining  county  of  North- 
ton,  and  the  respondent,  who  was  a  sergeant  in  the 
ndshire  constabulary,  with  another  constable,  went 
irds  a  bridge  over  the  Cherwell,  which  river  divides  the 
ities  of  Oxford  and  Northampton,  and  waited  for  ap- 
i-nt's  return,  intending  to  search  his  cart  before  here- 
red  Banbury.  About  11.30  they-  saw  him  returning, 
just  as  he  approached  the  bridge  the  respondent  called 
m  to  stop  ;  but  he  drove  off  at  a  furious  rat^e  uj)  the 
1  of  Banbury,  thereby  preventing  the  officers  from 
jhing  his  cart ;  but  as  the  cart  passed  tlie  officers  they 
noticed  a  horse-rug  lying  at  the  bottom  of  the  cart, 
something,  apparently  bulky,  iinderneatii  it.  Theoffi- 
could  not  overtake  the  cart,  but  it  was  proved  tliat 
in  a  few  minutes  after  the  appellant  had  diiven  away 
]  he  met  a  man  *named  Greatrex,  driving  a.  cart  Id  Bait- 
,  and  hurriedly  g;Hher(Ml  up  a  quantity  of  deiid.rabl)i(s 
;  his  own  carl,  and  tied  tliein  up  in  a  bundle  in  a  liorsc- 
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Oreatrex's  cart,  and  asked  him 

1  a  f^w  minutes  afterwards,  and 
trex's  cart,  which  was  standing 
aediately  adjoining  the  public 

:connt  of  his  possession  of  the 

<■  alia)  that  there  was  no  search 

way  by  a  police  constable,  that 

highway  of  any  game  upon  the 

appellant  by  a  police  constable,  and  that  there  was  no  seizure 

or  detention  of  any  game  upon  the  highway  by  a  police 

constable  on  the  appellant. 

The  justices  found  that  the  rabbits  were  in  the  cart  when 
the  constables  saw  the  appellant,  and  that  he  was  then 
either  coming  from  land  where  he  had  been  unlawfully  in 
search  or  pursuit  of  game,  or  that  he  was  aiding  or  abetting 
other  persons  who  had  been  so  unlawfully  on  land  in  search 
or  pursuit  of  game,  and  was  accessory  thereto.  They  there- 
lore  convicted  him. 

The  qoestion  for  the  court  was  whether  they  were  justified 
in  so  doing. 

Oraham,  for  the  appellant :  The  appellant  was  convicted 
under  26  &  26  Vict.  c.  114,  s.  3.  It  is  decided  by  Clarke 
T.  Crowder  (')  that  to  justify  a  conviction  under  that  section, 
it  is  necessary  that  there  should  be  a  iinding  of  game  on  the 
person  accused  on  a  highwayt  It  is  submitted  that  there 
was  no  finding  of  game  in  this  case  on  the  highway.  It  is 
not  sufficient  that  the  constable  strongly  suspected  that 
there  was  game  in  the  cart  on  the  highway  and  afterwards 
fonnd  elsewhere  that  there  was  game.  Even  if  there  was  a 
finding  of  game,  it  is  submitted  that  there  must  be  also  a 
seizure  of  it  on  the  highway.  Here  there  was  no  such 
Beirare.  Secondly,  there  was  no  evidence  that  the  appel- 
lant had  been  unlawfully  on  land  in  pursuit  of  came,  or 
was  accessory  to  any  one  else  who  had  been  so.  Tnia  may 
be  proved  by  circumstantial  evidence,  but  there  must  bo 
some  evidence  of  it.  It  is  consistent  *with  the  facts  [589 
proved  here,  that  the  appellant  had  become  possessed  of  the 
game  in  any  other  way.  It  may  have  been  stolen  out  of  a 
potilterer' s  shop. 

[Brett,  J. :  That  does  not  seem  a  reasonable  hypothesis 
under  the  circumstances.  Was  not  the  conclusion  drawn 
by  the  justices  theonlyreasonableinferencefrom  the  facts?] 

l')LawKep.,4C.  P.,838, 
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[He  cited  Brown  v.  Turner  ('),  Hall  v.  Knox  (•),  Etans 
V.  Botterill  ('),  and  J(mes  v.  Dicker  (*).] 

^.  8.  Wriaht^  for  the  respondent :  The  case  of  Clarie  v. 
Crowder  (*)  does  not  actually  decide  that  seizure  is  neces- 
sary, but  only  a  finding  of  the  game  on  the  highway.  It 
is  submitted  that  in  this  case  the  game  was  found  on  the 
liighway.  The  constable  may  seize,  but  it  is  not  a  condi- 
tion precedent  to  jurisdiction  that  he  should  do  so.  If  it 
be,  it  would  always  be  possible  for  the  person  found  with 
game,  by  throwing  it  over  the  hedge  before  it  could  be  seized, 
to  prevent,  proceedings  under  the  section,  for  the  game  could 
not  then  be  seized  on  the  highway. 

Beett,  J.:  I  am  of  opinion  that  our  judgment  in  this 
case  should  be  for  the  appellant,  on  the  ground  that  one  of 
the  circumstances,  whicn.are  essential  as  conditions  prece- 
dent to  the  exercise  of  jurisdiction  under  25  &  26  Vict, 
c.  114,  s.  2,  did  not  exist.  I  repeat  what  I  said  in  Clarice  v. 
Crowder  (*).  The  statute  gives  a  new  procedure  and  a  new 
tribunal,  which  is  to  act  on  different  evidence  from  that 
which  would  have  been  necessary  before,  and  a  new  penalty 
is  imposed.  Being  a  penal  statute,  it  is  to  be  construed 
with  reasonable  strictness.  It  gives  a  constable,  under  cer- 
tain circumstances,  a  power,  without  warrant,  and  on  mere 
suspicion,  to  stop  a  person  on  a  highway  and  search  him,  or 
any  conveyance  ne  may  be  in  charge  of.  If  such  constable, 
on  so  stopping  a  person,  finds  any  game,  either  on  him  or 
in  his  conveyance,  he  may  seize  and  detain  it.  These  are 
strong  powers  to  give.  Bovill,  C.  J.,  in  Clarke  v.  Crowder{^\ 
590 J  says,  "If  the  act  had  ^stopped  there,  there  would 
have  been  no  judicial  tribunal  to  judge  of  the  propriety  of 
the  exercise  of  these  exceptional  powers  by  the  police ;  and 
the  act  therefore  proceeds  to  enact  that  the  constable,  when 
he  has  so  done,  shall  take  out  a  summons  against  the  per- 
son." That  being  so,  under  what  circumstances  is  the  sum- 
mons to  be  taken  out  ?  It  is  when  the  game  is  found  upon  the 
accused,  or  in  his  cart,  on  the  highway,  and  has  been  there 
seized  and  detained.  The  only  person  who  is  to  take  out 
the  summons  is  the  constable  who  has  so  seized.  I  should 
say  that  there  was  evidence  in  this  case  from  which  the  jus- 
tices were  justified  in  holding  that  the  constable  had  reason- 
able grounds  for  being  sure  that  game  was  in  the  cart,  and 
therefore  that  game  was  found  in  the  appellant's  cart  within 


(')  13  C.  B.  (N.S.),  485  f  82  L.  J.  (M.C.), 
106. 
0)  22  L.  T.  (N.S.),  96. 


(«)  4  B.  <fe  S.,615;  S8  L.  J.  (M.C.).  1. 
(«)  3  B.  A  S.,  787 ;  83  L.  J.  (M.C.),  50. 
(»)  Law  Rep.,  4  C.  P.,  638. 


?.i- 


VoL  X.]  TRINITY  TERM,  XXXVHI  VICT.  447 

Hickman  v.  Haynes.  1875 

the  meaning  of  the  section,  but  there  was  no  seizure  of  such 
game.  One  of  the  conditions,  therefore,  of  jurisdiction  did 
not  exist.  It  is  unnecessary  to  decide  any  of  the  other 
points  raised. 

Denman,  J.:  I  am  of  the  same  opinion.  I  think  this 
case  is '  practically  concluded  by  the  decision  in  Clarke  v. 
Orowder  (').  The  only  person  entitled  to  take  out  the  sum- 
mons is^"  such"  constable,  i.e.,  the  constable  who  has  done 
the  things  previously  mentioned  in  the  section. 

LiKDLEY,  J.,  concurred. 

Judgment  for  the  appellant 

Attorney  for  appellant :  T.  W.  Oolding^  for  O.  Croshey, 
Attorneys  for  respondent :  King  &  McMillan. 

0)  Law  Rep.,  4  0.  P.,  638. 


[Law  Reports,  10  Common  Pleas,  598.] 
July  9, 1876. 

*HiOKMAN  V.  Haynes  and  Another.  [598 

Sale  of  Gooda — Staiide  of  Fra\td9 — Postponement  of  Period  for  Performance — Parol 
Variation — Condition  Precedent — Peadineas  and  WtUingneaa  to  ddivcr — Waiver — 
Edoppel — Meaeure  of  Damages. 

By  a  written  contract  the  plaintiff  agreed  to  deliver,  and  the  defendants  to  accept, 
t  certain  quantity  of  iron,  of  greater  value  than  £10,  in  the  month  of  June.  On  the 
2d  of  June,  and  again  in  the  middle  of  June,  one  of  the  defendants  saw  the  plaintiff, 
■nd  verbally  requested  him  to  allow  the  delivery  of  the  iron  to  stand  over,  and  the 
plaintiff  verbally  consented  to  his  request.  On  the  1  st  of  August  the  plaintiff  pressed 
the  defendants  to  take  delivery,  and  the  defendants,  after  some  correspondence,  wrote 
OD  the  9th  of  August  asking  for  further  time.  The  plaintiff  again  waited,  but  with- 
out result  On  the  20th  of  October  the  plaintiff  brought  his  action  for  non-acceptance, 
of  the  goods  in  accordance  with  the  terms  of  the  written  contract. 

It  was  contended  by  the  defendants  that  by  reason  of  the  arrangement  to  postpone 
delivery  and  acceptance  made  before  any  breach  of  the  contract,  the  ^plaintiff  [599 
("oold  not  recover  upon  the  original  contract,  there  never  having  been  readiness  and 
irillingDess  to  deliver  or  any  tender  of  delivery  on  the  plaintiff's  part  under  such 
ooDtrvt ;  and  that  the  plaintiff  could  not  rely  on  any  new  or  substituted  contract  to 
accept  at  a  later  date,  such  contract  being  verbal  only : 

Hdd,  that,  the  true  effect  of  what  took  place  between  the  parties  being  that  the 
pltiotiff  voluntarily  withheld  delivery  at  the  request  of  the  defendants,  no  new  con- 
tract being  substituted  for  the  original  written  contract,  the  plaintiff  was  entitled  to 
intintain  his  action ;  and  that  the  damages  must  be  estimated  according  to  the  market 
price  of  iron  at  a  rea^nable  time  after  the  last  request  of  the  defendants  to  withhold 
defirery. 

This  was  an  action  for  breach  of  a  contract  to  accept  100 
tons  of  iron  bv  monthly  deliveries  of  twenty-five  tons  in 
March,  April,  May  and  June,  the  breach  alleged  being  the 
r^^fasal  to  accept  the  last  quantity  of  twenty-five  tons  in 
June. 
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The  pleadings  and  facts  sufficiently  appear  from  the  head- 
note  and  judgment. 

'  A  rule  nisi  having  been  obtained  to  enter  a  nonsuit  or  to 
reduce  the  damages  as  appears  below, 

Jelf  showed  cause :  It  will  be  contended  for  the  defen- 
dants that  there  was  no  evidence  of  a  breach  of  the  contract 
declared  upon.  But  the  fact  that  the  defendants,  before  the 
time  for  (felivery  had  expired,  informed  the  plaintiff  that 
they  did  not  wish  to  take  delivery,  and  asked  for  time,  is 
evidence  of  a  complete  breach  before  the  expiration  of  the 
time  for  delivery,  on  the  principle  of  Hochster  v.  De  la 
Tout  (*).  If  this  be  so,  no  question  can  arise  as  to^the  effect 
of  any  parol  variation  of  the  time  for  delivery,  for  the  ar- 
rangement as  to  postponement  \yould  be  after  breach.  But, 
if  this  be  not  so,  it  is  contended  that  the  parol  arrangement 
for  postponement  did  not  affect  the  original  contract,  and 
that  that  contract  subsisted  and  was  broken  by  the  non- 
delivery of  the  iron  in  June :  see  Ogle  v.  Lord  Vane  (').  The 
County  Court  judge  expressly  finds  that  there  was  no  bind- 
ing agreement  by  the  plaintiff  to  postpone  the  time.  There 
was,  therefore,  no  substituted  parol  contract  at  all.  SUad 
V.  Dawberi^)  is  distinguishable  on  that  ground.  It  was  a 
purely  voluntary  withnolding  of  delivery  on  the  plaintiff's 
part  at  the  defendant's  request.  He  could  at  any  moment 
600]  *have  withdrawn  the  indulgence  and  demanded  ac- 
cefptance  of  the  goods. 

It  has  never  been  decided  that  the  party  for  whose  benefit 
a  condition  precedent  is  to  be  performed  may  not  waive  it 
by  parol  though  the  contract  is  within  the  Statute  of  Frauds. 
The  defendants  are  estopped  from  saying  that  the  plaintiff 
was  not  ready  to  deliver  in  June,  inasmuch  as  but  for  their 
own  request  the  plaintiff  was- ready  and  willing  to  deliver, 

[He  cited  Tyers  v.  Rosedale  Iron  Co.  (*) ;  Ijeather  Cloth 
Co.  V.  Jlieronimus  {*).] 

Benjaminy  Q.C.,  and  Bosanqiiety  supported  the  rule: 
There  never  was  any  breach  of  the  original  contract,  and  the 
new  agreement  for  delivery  at  a  later  period,  bein^  by  parol 
only,  cannot  be  valid.  The  contention  of  the  plamtiff  that 
there  was  a  prospective  breach  before  the  expiration  of  the 
time  for  delivery,  according  to  the  principle  laid  down  in 
Hochster  v.  De  la  Tour{')  and  that  class  of  cases,  cannot  be 
sustained ;  for,  in  order  to  make  the  prospective  refusal  of 

(')  2  E.  A  B.,  678;  22  L.  J.  (Q.B.),  466.  {*)  Law  Rep.,  8  Ex.,  806;  Law  Rep., 

(«)  Law  Rep.,  2  Q.  B.,  276;   Law  Rep.,  10  Ex.,  196. 

8  Q.  B.,  272.  (»)  Law  Rep.,  10  a  B.,  140. 
(3)  10  A.  <&  E.,  67. 
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the  defendants  to  perform  a  breach,  it  must  be  accepted  as 
such.  If  the  plaintiff  does  not  accept  it  as  snch,  but  goes 
on  with  the  contract,  he  cannot  afterwards  say  it  was  broken 
before  the  time  for  performance :  Frost  v.  Knight  (*).  Here, 
the  defendants'  statement  that  they  would  not  take  delivery 
is  not  treated  as  a  breach  by  the  plaintiff.  Then,  if  this  be 
80,  there  is  no  evidence  of  a  breach  in  June,  because  before 
the  time  for  delivery,  and  before  breach,  the  parties  mutually 
arranged  that  the  one  should  not  make  or  the  other  accept 
delivery  in  June.  There  can  be  no  refusal  to  accept  in  June, 
because  there  was  no  tender  of  delivery.  Ogte  v.  Lord 
Vane  (')  is  not  the  present  case ;  there,  a  breach  naving  been 
committed,  the  plaintiff  voluntarily  forbore  to  insist  on  per- 
formance, and  it  was  held  that  this  might  postpone  the 
period  of  calculating  the  damages.  Here,  the  agreement 
to  postpone  was  before  breach.  It  is  clear  that  the  parties 
did  not  contemplate  that  after  that  arrangement  non-accep- 
tance in  Jane  snould  constitute  a  breach  of  contract. 
♦[They    cited   Noble   v.  Ward{*);    Marshall   v.    [601 

Owr.  cidv.  vui 


Lynn  {*) ;  Stead  v.  Dawber  (') ;  Goss  v.  Lord  Nugent  Q.  ] 


July  9.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
Grove,  Archibald  and  Lindley,  JJ.),  was  delivered  by 

Lwa)LEY,  J. :  This  was  an  action  for  not  accepting  certain 
iron  agreed  to  be  sold  by  the  plaintiff  to  the  defendants. 
The  contract  for  sale  of  the  iron  was  in  vmting,  and  was  re- 
onired  so  to  be  by  the  17th  section  of  the  Statute  of  Frauds. 
The  bought  note  was  as  follows  : 

*' Tipton,  6th  March,  1873.  Bought  of  Alfred  Hickman, 
Esq.,  one  hundred  tons  of  Grrey  Forge  Mine  pig  iron,  at  £7 
10*.  per  ton.  Delivered  at  Tividale  Street  Mills,  Tipton. 
Payment  in  cash,  less  2J  discount,  monthly.  Djehvery 
twenty-five  tons  this  month  and  twenty-five  tons  per  montn 
durmg  April,  May  and  June  next. 

"TTSie  TLvidale  Iron  Company.  J.  P.  Hayn^s.'* 

Pursuant  to  this  contract  the  plaintiff  delivered  and  the 
defendants  accepted  and  paid  for  seventy-five  tons  of  the 
iron;  but,  owing  to  the  circumstances  stated  below,  the 
plaintiff  did  not  deliver  the  last  twenty-five  tons,  for  the 
price  of  which  the  action  is  brought. 

C)  Law  Rep.,  6  Ex.,  322;  Law  Bep.«  7  O  Law  Rep.,  1  Ex.,  11'7;  Law  Rep., 
£x..  111.  2  Ex.,  185. 

(«)  Uw  Rep.,  2  Q.  B.,  276 ;  Law  Rep.,        (*)  6  M.  «k  W.,  109. 
«  Q.  B.,  272.  (»)  10  A,  A  E.,  67. 

(*)  6  6.  <fe  Ad.,  68. 

14  Eng.  Rep.  67 
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It  appears  from  the  evidence  taken  at  the  trial,  that,  on 
the  2d  of  June,  and  again  in  the  middle  of  June,  the  defen- 
dant Haynes  saw  the  plaintiff,  and  verbally  requested  him 
to  allow  the  delivery  of  the  last  twenty-five  tons  to  stand 
over,  and  that  the  plaintiff  verbally  assented  to  this  request; 
and  accordingly  nothing  further  was  done  by  either  side 
until  the  1st  of  August,  1873,  when  plaintiff  wrote  to  de- 
fendants as  follows :  "  Permit  me  to  call  your  attention  to 
your  contract  with  me  for  pig  iron,  of  wMch  twenty-five 
tons  remain  to  be  delivered.  1  have  held  them  until  now, 
as  you  requested,  and  shall  be  glad  to  know  when  you 

SroDOse  to  take  delivery.  If  it  is  not  convenient  for  you  to 
0^]  take  the  *iron,  I  shall  be  glad  to  know  if  you  will  be 
willing  to  pay  the  difference  in  price,  if  I  instruct  Mr.  Lewis 
to  sell  them." 

This  led  to  some  correspondence,  which  was  terminated 
by  a  letter  written  by  the  defendants  on  the  9th  of  August, 
asking  for  more  time.  The  plaintiff  again  waited  for  a  rea- 
sonable time,  but  without  result.  On  the  20th  of  October, 
1874,  the  writ  was  issued. 

The  case  was  sent  for  trial  in  the  Dudley  County  Court, 
and  was  tried  there  on  the  28th  of  May,  1876,  when  a  verdict 
was  found  for  the  plaintiff,  damages  £25,  with  leave  for  the 
defendants  to  move  for  a  nonsuit,  or  for  a  reduction  of  the 
damages.  Pursuant  to  the  leave  thus  reserved,  a  rule  was 
obtained  to  show  cause  why  a  nonsuit  should  not  be  entered, 
on  the  ground  that  the  parol  agreement  to  postpone  delivery 
of  the  iron  was  invalid  under  the  Statute  of  Frauds,  or  why 
the  damages  should  not  be  reduced  to  £21  17^.  6d.,  or  to 
£7  55.,  if  the  court  should  be  of  opinion  that  they  ought  to 
be  assessed  on  the  30th  of  June,  1873,  or  on  the  2d  of  June, 
1873. 

The  declaration  was  framed  upon  the  contract  above  set 
forth,  and  averred  as  a  breach,  that,  although  the  defendants 
had  accepted  and  paid  for  seventy-five  tons,  they  would 
neither  accept  nor  pay  for  the  last  twenty-five  tons ;  allying 
also  *that  the  defendants  had  exonerated  the  plaintiff  from 
delivering  the  twenty-five  tons  at  the  Tividale  Street  Mills, 
as  agreed. 

Amongst  other  pleas,  the  defendants  traversed  the  alleged 
exoneration,  and  aiJso  pleaded,  thirdly,  that  the  plaintiff  was 
not  ready  and  willing  to  deliver  the  said  twenty-five  tons 
according  to  the  terms  of  the  agreement ;  and,  lifthly,  that 
before  breach  the  plaintiff  discharged  the  defendants  from 
further  performance  of  the  agreement 

In  this  state  of  the  record,  and  upon  the  evidence  above 
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get  forth,  it  was  contended  before  ns  that  there  was  in  fact 
a  new  and  substituted  agreement  for  delivery  and  acceptance 
of  the  last  twenty-five  tons  of  iron  at  a  time  subsequent  to 
that  originally  agreed  upon,  which  was  sufficient  to  exoner- 
ate the  defendants  from  the  further  performance  of  the 
original  agreement,  but  which,  not  being,  in  writing,  could 
not  be  enforced,  by  reason  of  the  Statute  of  ^Frauds,  [603 
and  that  no  amendment  of  the  declaration,  therefore,  would 
enable  the  plaintiff  to  maintain  his  action ;  and  also  that 
the  plaintifr  s  verbal  assent  to  postpone  the  delivery  of  the 
twenty-five  tons  until  the  1st  of  August  established  conclu- 
sively that  he  was  not  ready  and  willing  to  deliver  in  June, 
according  to  the  terms  of  the  written  contract,  and  therefore 
he  was  not  in  a  condition  to  recover  upon  the  original  con- 
tract as  set  out  in  the  declaration. 

It  is  to  be  observed  that  there  was  no  plea,  in  terms,  of  a 
new  and  substituted  contract.  The  defendants'  contention 
was  based,  upon  the  fifth  plea,  i.e.,  of  a  discharge  before 
breach,  relying  upon  the  evidence  also  in  support  of  the 
plea  alleging  absence  of  readiness  and  willingness  to  deliver 
pursuant  to  the  written  agreement.  The  argument,  in  sub- 
stance, was,  that  the  plaintiff  was  not  in  fact  ready  and 
willing  to  deliver  the  iron  according  to  the  written  contract, 
and  that  in  point  of  law  it  was  immaterial  that  he  would 
have  delivered  or  been  ready  and  willing  to  deliver  the  iron 
according  to  the  written  contract,  had  it  not  been  for  the 

frevious  verbal  request  of  the  defendants  not  to  deliver  it. 
t  was  frankly  admitted  by  the  defendants'  counsel  that 
this  defence  was  quite  beside  the  real  merits  of  the  case ; 
but  it  was  strenuously  contended  that,  having  regard  to  the 
Statute  of  Frauds,  and  to  the  decisions  of  Ifools  v.  Ward  (*), 
Sfead  V.  Dawber  ("),  and  Ooss  v.  Lord  Nugent  (^,  the  plain- 
tiff could  not  maintain  his  acti9n,  and  ought  to  be  nonsuited. 

The  proposition  that  one  party  to  a  contract  should  thus 
discharge  himself  from  his  own  obligations  by  inducing  the 
other  party  to  give  him  time  for  their  performance,  is,  to 
say  the  least,  very  startling,  and  if  well  founded  will  enable 
the  defendants  in  this  case  to  make  use  of  the  Statute  of 
Frauds,  not  to  prevent  a  fraud  upon  themselves,  but  to 
commit  a  fraud  upon  the  plaintifl".  It  need  hardly  be  said 
that  there  must  be  some  very  plain  enactment  or  strong  au- 
thority to  force  the  court  to  countenance  such  a  doctrine. 

The  Statute  of  Frauds  contains  no  enactment  to  the  effect 
contended  *for.     The  utmost  effect  of  the  17th  section  [604 

(^)  Uw  Rep.,  1   Ex.,  117;   in  error,        («)  10  A.  A  E.,  67. 
Uw  Rep.,  2  Ex.,  135.  (»)  6  B.  4  Ad.,  68. 
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*D  invalidate  any  verbal  agreement  for  the  sale  of  goods 
certain  casea ;  and,  even  if  a  verbal  agreement  for  ex- 
ling  the  time  for  the  delivery  of  goods  already  agreed  to 
sold  Is  within  the  statute, — as  to  which  see  per  Martin, 
in  Tyere  v,  RosedaZe  and  Ferryhill  Iron  C'o.  {')  and 
tther  Cloth  Co.  v.  Hieronimus  ('),— the  plaintiff  in  this 
:*  is  not  attempting  to  enforce  any  suca  verbal  agree- 
tt,  but  is  suing  on  the  original  agreement,  which  was  in 
ting. 

'he  case  of  Noble  v.  Ward  (')  merely  shows  that  a  parol 
eement  to  extend  the  time  for  performing  a  contract  in 
ting,  and  required  so  to  be  by  the  Statute  of  Fiands, 
a  not  rescind,  vary,  or  in  any  way  affect  such  written 
tract,  and  cannot  in  point  of  law  be  substituted  for  it 
Stead  V.  Dawber  (')  there  was  a  written  agreement  for  the 
[very  of  goods  on  a  particalar  day,  and  a  snbaeqaent 
bal  agreement  for  their  delivery  on  a  later  specified  day ; 
L  the  court  came  to  the  conclusion  that  the  parties  in- 
ded  to  substitute  the  later  verbal  agreement  for  the  pre- 
na  written  agreement.  But,  in  the  case  now  before  the 
rt,  there  was  no  fresh  agreement  at  all  for  the  deUvery 
the  twenty-five  tons  which  can  be  regarded  as  havinf; 
n  substituted  for  the  original  written  contract  There 
1  nothing  more  than  a  waiver  by  the  defendants  of  a  da- 
iry by  the  plaintiff  in  June  of  the  last  twenty-five  tons 
iron  ;  and  it  should  seem  that  in  ^ad  v.  Daiober  (']  the 
.rt  would  have  been  in  favor  of  the  plaintiff  if  they  bad 
le  to  the  conclusion  that  there  had  been  no  subetitatioD 
one  agreement  for  another.  Marshall  v.  Lynn  (')  was  a 
lewhat  similar  case  decided  on  similar  gronnds. 
^08S  V.  Lord  Nugent  (*)  turned  on  the  4th  and  not  on  the 
li  section  of  the  statute ;  but  we  do  not  ttiink  this  im- 
tant.  The  plaintiff  had  agreed  in  writing  to  sell  certaia 
•perty  to  the  defendant,  and  to  make  a  good  title  to  the 
}le  ;  bnt  this  the  plaintiff  was  unable  to  do.  He  never 
3]  could,  therefore,  have  maintained  *an  action  on  tbe 
;inal  written  contract,  if  nothing  further  had  been  done. 
t  the  defendant  verbally  agreed  to  waive  his  right  to  call 
a  good  title  to  part  of  the  land ;  and,  having  afterwards 
lined  to  complete  the  purchase,  he  was  sued  by  the  plain- 
and  it  was  held  that  the  action  did  not  lie.  The  groand 
this  decision  was,  that  the  plaintiff  was  in  troth  seeking 

Law  Rep.,   S  Ex.,  SOS;    in  error,        (*)  10  A.  A  E.,  ST. 
Rep.,  10  Ex.,  196.  (')  6  M.  <t  W.,  109. 

Lav  Rep.,  10  Q.  B.,  140.  <•)  S  6.  A  Ad.,  S8. 

Law  Rep.,   1   Ex.,  117;   In   BiTor, 
Bep.,  2  Et,  136. 
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to  enforce  an  agreement  relating  to  land,  and  which  agree- 
ment was  partly  in  writing  and  partly  verbal,  which  by  the 
statute  he  could  not  do.  The  court  in  this  case  also  re- 
garded the  parties  as  having  entered  into  a  new  verbal  con- 
tract as  to  part  of  the  property,  and  as  having  substituted 
this  contract  for  the  original  written,  contract ;  and  in  this 
view  of  the  case  the  plaintiff  could  not  recover. 

In  StoweU  v.  Robinson  (*)  it  was  held  that  the  ttme  for 
performing  a  contract  in  writing  for  the  sale  of  land  could 
not  be  enlarged  by  parol.  In  that  case  the  defendant  set 
up  the  parol  agreement  in  answer  to  the  plaintiff's  action 
for  the  recovery  of  his  deposit,  and,  the  court  holding  the 
parol  agreement  to  be  invalid,  the  plaintiff  recovered. 

The  result  of  these  cases  appears  to  be  that  neither  u 
plaintiff  nor  a  defendant  can  at  law  avail  himself  of  a  parol 
agreement  to  vary  or  enlarge  the  time  for  performing  a  con- 
tract previously  entered  into  in  writing,  and  reg^uired  so  to 
be  by  the  Statute  of  Frauds.  But,  so  far  as  this  principle 
has  any  application  to  the  present  case,  it  appears  to  us 
rather  to  preclude  the  defendants  from  setting  up  an  agree- 
ment to  enlarge  the  time  for  deliveiy  in  answer  to  the  plain- 
tifFs  demand,  than  to  prevent  the  plaintiff  from  suing  on 
.  *  the  original  contract  for  a  breach  of  it.  There  was,  in 
truth,  in  this  case  no  binding  agreement  to  enlarge  the  time 
for  delivery.  The  County  Court  judge  finds  that  tne  plaintiff 
permitted  the  defendants  to  postpone,  for  their  own  con- 
venience, the  acceptance  of  the  iron  in  dispute,  and  that  the 
voluntary  withholding  delivery'at  the  request  of  the  defen- 
dants was  usual  in  the  ordinary  course  of  dealings  of  a 
similar  kind  in  the  iron  trade.  This  finding,  in  fact,  shows 
that  at  any  time  in  June  either  party  could  have  changed 
his  mind,  and  required  the  other  to  perform  the  contract 
according  to  its  oririnal  terms:  see  Tyers  v.  Rosedale 
*and  FerryhiU  Iron  Uo.  (')  as  decided  in  error,  revers-  [606 
ingthe decision  below ('). 

The  distinction  between  a  substitution  of  one  agreement 
for  another  and  a  voluntary  forbearance  to  deliver  at  the 
request  of  another,  was  pointed  out  and  recognized  in  Ogle 
V.  Lord  Yane  (*).  In  that  case  the  plaintiff  sued  the  defen- 
dant for  not  delivering  iron  pursuant  to  a  written  contract, 
and  the  plaintiff  sought  to  recover  as  damages  the  difference 
between  the  contract  price  of  the  iron  and  the  market  price, 
not  at  the  time  of  the  defendants'  breach,  but  at  a  later  time, 


(n  3  Bii^r.  (N.C.),  928. 
(')  Law  Kep.,  10  Ex.,  196. 
0  Law  Rep.,  8  Ex.,  306. 


(*)  Law  Rep.,  2  Q.  B.,  276;   in  error, 
Law  Rep.,  3  Q.  B.,  272. 
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the  plaintiff  having  been  induced  to  jvait  by  the  defendant, 
and  having  waited  .for  his  convenience.     It  was  contended 
that  the  plaintiff  was  in  fact  suing  for  the  breach  of  a  new 
verbal  agreement  for  delivery  at  a  later  date  than  that  fixed 
by  the  original  agreement ;  but  the  court  held  otherwise, 
and  that,  as  the  plaintiff  had  merely  forborne  to  press  the 
defendant,  and  had  not  bound  himself  by  any  fresh  agree- 
ment, the  plaintiff  could  sue  on  the  original  agreement,  and 
obtain  larger  damages  than  he  could  have  obtained  if  he  had 
not  waited  to  suit  the  defendant's  convenience.     Mr.  Jus- 
tice Blackburn  (*)  pointed  out  very  clearly  the  distinction  to 
which  we  are  now  adverting,  and  came  to  the  conclusion  that 
in  Ogle  v.  Lord  Vane  there  was  no  substitution  of  one  con- 
tmct  for  another,  and  that  all  that  the  parties  did  was  this : 
"  The  plaintiff  was  willing  to  wait  at  the  request  of  the  de- 
fendant for  the  defendant's  convenience,  and  he  did  wait  for 
a  long  time,  till  February;  but,  if  he  had  lost  patience 
sooner,  and  refused  to  wait  longer,  he  would  have  had  a 
right  to  bring  his  action  at  once  for  the  breach  in*  July.    It 
is  clearly  a  case  of  voluntary  waiting,  and  not  of  alteration 
in  the  contract ;  and  the  length  of  time  can  make  no  differ- 
ence."    In  that  case,  the  request  for  forbearance  was  made 
by  the  vendor  after  the  contract  had  been  broken :   in  this 
case  the  request  for  time  was  made  hj  the  purchasers  both 
before  and  after  the  time  for  completing  the  contract  had 
expired :   but  this  distinction  does  not  appear  to  us  to  be 
material :  see  Tyers  v.  Rosedale  and  Ferry  hill  Iron  Co,  ('). 
607]     *Iii  conclusion,  we  think  that,  although  the  plaintiiBE 
assented  to  the  defendants'  recjuest  not  to  deliver  the  twenty- 
five  tons  of  iron  in  question  in  June,  he  was  in  truth  ready 
and  willing  then  to  deliver  them,  a^d  that  the  defendants 
are  at  all  events  estopped  from  averring  the  contrary.    The 
plaintiff  not  having  bound  himself  by  any  valid  agreement 
to  give  further  time,  but  having  for  the  convenience  of  the 
de^ndants  waited  for  a  reasonable  time  after  the  letter  of 
the  9th  of  August,  to  enable  the  defendants  to  perform  the 
contract  on  their  part,  is  entitled  on  the  expii-ation  of  that 
time  to  treat  the  contract  as  broken  by  the  defendants  at  the 
end  of  June,  when  in  truth  it  was  broken. 

The  question  whether  the  damages  ought  to  be  estimated 
at  £21  lis.  66?.,  i.e.,  according  to  the  price  of  iron  at  that 
time,  or  at  £25,  i.e.,  according  to  the  price  at  the  end  of  a 
reasonable  time  after,  the  letter  of  the  9th  of  August^  was 
admitted  to  be  immaterial ;  but,  on  the  principle  of  Ogle  v. 


(')  Law  Rep.,  2  Q.  B.,  at  p.  282. 


(^)  Law  Rep.,  8   Ex.,  305;    in  error. 
Law  Rep.,  10  Ex.,  196. 
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iMard  Vane  (*),  we  thijik  the  plaintifl  was  entitled  to  have 

the  damages  assessed  according  to  the  price  at  the  later 

[date.     For  these  reasons,  therefore,  we  are  of  opinion  that 

this  role  to  set  aside  the  verdict,  and  to  enter  a  nonsuit,  or 

to  reduce  the  damages,  ought  io  be  discharged. 

Jiiue  discharged. 

Attorney  for  plaintiff:  T.  J.  Needham^  for  Bourne  & 
Oweriy  I>udley. 

Attorneys  for  defendants :  Emmett  <fe  Son^  for  Sanders^ 
Smith  &  J.  Heath  StiU>bs^  Birminghxmi. 

(1)  Law  Rep.,  2  Q.  B.,  276 ;  in  error,  Law  Rep.,  8  Q.  B.,  272. 


[Law  Reports,  10  Common  Pleas,  609.] 
Jnne  26,  1876. 

[in  the  exchequer  chamber.] 
♦Anderson  v.  Morice  (').  [609 

Marine  Inturanee — Insurable  Interest — Oommeruxment  of  Biek — Incomplete  Cargo — 
SeawortMneee'^^Peril  of  the  Sea — Evidence — Burthen  of  Proof 

A  ship,  whose  cargo  was  insured  by  a  marine  policy,  began  suddenly  to  leak,  and 
nnk  at  ner  anchors  in  port  during  fine  weather.  In  an  action  on  the  policy  eyidence 
via  given  on  the  part  of  the  assured  tending  to  show  that  the  ship  was  seaworthy, 
nz.,  that  she  had  not  long  before  been  put  in  good  repair,  that  surveys  had  been 
made  of  her  just  previously,  and  that  she  had  behaved  well  on  previous  voyages  and 
on  her  voyage  to  the  port  where  she  was  lost.  No  evidence  was  given  of  any  actual 
facta  showing  the  cause  of  her  loss,  although  possible  explanations  of  it,  by  way  of 
cooiecture,  were  suggested  by  the  witnesses  : 

add  (affirming  uhq  decision  of  the  court  below),  that  there  was  evidence  of  a  loss 
by  the  perils  insured  aeainst. 

The  plaintiff,  a  merchant  in  London,  contracted  with  B.  S.  &  Co.,  of  Calcutta,  for 
the  purchase  of  rice  as  follows :  "  Bought  for  account  of  A.  of  B.  S.  &  Co.,  the  cargo 
of  Dew  crop  Rangoon  rice,  per  Sunbeam,  707  tons  register,  at  9«.  Ikd*  per  cwt.  cost 
and  freight.  Payment  by  sellers'  draft  on  purchasers,  at  six  months'  sight,  with 
documents  attached." 

The  Sunbeam  was  chartered  by  the  sellers'  agent  to  proceed  to  Rangoon  to  ship 
the  cargo  of  rice.  The  plaintiff  effected  an  insurance  with  the  defendant  as  follows  : 
**At  and  from  Rangoon,  to  any  port  in  the  United  Kingdom  or  Continent,  by  the 
Sunbeam,  on  rice,  as  interest  may  appear,"  <&c.  While  loading  at  Rangoon,  and  the 
greater  part  of  the  cai^  having  been  shipped,  but  a  substantial  part  still  remaining 
to  be  shipped,  the  Sunbeam  sank,  and  tlie  rice  already  shipped  was  wholly  lost.  The 
captain  ajfterwards  signed  bills  of  lading  for  the  cargo  shipped,  which  were  indorsed 
to  the  plaintiff,  and  the  sellers  drew  bills  of  exchange  for  the  price  of  such  cargo, 
■which  were  accepted  and  met  by  the  plaintiff : 

Hdd  (by  Bramwell,  B.,  Blackburn  and  Lush,  JJ.,  and  Pollock  and  Amphlett,BB., 
Qoain,  J.,  dissenting,  revereing  the  decision  of  the  court  below),  that  the  plaintiff 
bad  no  insurable  interest  in  the  rice,  inasmuch  as  it  was  not  at  his  risk  under  the 
contract  of  sale  until  the  loading  was  complete. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
in  favor  of  the  plaintiff. 

(')  Reversing  11  Eng.  Rep.,  262. 
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The  facts  of  the  case  sufBlciently  appear  from  the  repon 
in  the  court  below  Q.  • 

BiUi^  Q.C.  (with  nim  Cohen,  Q.C.,  and  RoUa7ns\  for  the 
defendant :  There  was  no  evidence  of  a  loss  by  perils  in- 
610]  sured  against  to  *go  to. the  jury.  It  may  be  that  con- 
clusive evidence  of  seaworthiness  would  have  been  a  proof 
of  loss  by  a  peril  insured  against,  but  it  does  not  follow 
that,  because  there  was  some  evidence  of  seaworthiness, 
there  was  therefore  evidence  of  a  loss  by  perils  of  the  sea. 
There  must  be  reasonable  evidence  to  go  to  the  jury;  a  mere 
scintilla  is  not  sufficient.  Seaworthiness  consists  of  many 
things,  and  though  a  ship  may  be  a  good  ship  enough  in 
many  respects,  one  small  matter  may  make  her  unsea- 
worthy.  It  cannot,  then,  be  reasonably  said  that  some 
general  evidence  of  seaworthiness,  such  as  was  given  in  this 
case,  amounts  to  evidence  to  go  to  the  jury  of  a  loss  by 
perils  insured  against.  In  the  absence  of  any  positive  otI- 
aence  of  such  a  loss  exhaustive  evidence  negativing  un- 
seaworthiness in  all  particulars  is  necessaiy  to  raise  a 
presumption  of  the  alternative  cause  of  loss,  viz.,  a  peril 
insured  against :  Oiblin  v.  McMvllen  (*),  Frescott  v.  Vnion 
Marine  Insurance  Co.  (").  Secondly,  tiiere  was  no  evidence 
of  an  insurable  interest.  The  contract  of  marine  insurance  is 
a  contract  of  indemnity,  and  the  rice  never  was  at  the  plain- 
tifiPs  risk.  The  purchaser  was  under  no  liability  to  accept 
the  seller's  drafts  until  the  biUs  of  lading  could  l>e  tenderea 
The  intention  clearly  was  that  the  property  should  not  pass 
until  the  drafts  were  accepted. 

[Blackbubn,  J. :  Apart  from  any  question  as  to  the  prop- 
erty passing,  may  not  the  goods  be  at  the  purchaser's  risk, 
ana  so  he  be  entitled  to  insure  ?] 

It  is  not  necessary  to  contend  that  the  property  need  have 

gassed  to  give  an  insurable  interest,  but  that  there  cannot 
e  an  insurable  interest,  because  the  cargo  never  having 
been  completed  the  rice  never  was  at  the  purchaser's  risk. 
The  rice  was  not  to  be  at  the  purchaser' s  risk  until  the  cargo 
was  completed  and  bills  of  lading  signed.  [He  cited  on  the 
second  point  Kreuger  v.  Blanck{^)^  Appleby  v.  Myers  ^\ 
SparJces  v.  MarshaZl(^\  and  Vernede  v.  WSer(^)J\ 

Watkin  Williams ^  Q.C.  (with  him  /.  C  MaUiev))^  for  the 
plaintiff. 

[Bram WELL,  B. :  The  court  is  of  opinion  that  there  was 
evidence  *for  the  jury  of  a  loss  by  a  peril  insured    [611 

(»)  Ante,  p.  68.  (*)  Law  Rep.,  2  C.  P.,  651. 

(*)  Law  Rep.,  2  P.  C,  817,  336.  («)  2  Bing.  N.  C.  V61. 

(»)  1  Whart.  Penn.,  899.  (')  1  H.  dc  N.j  Sll ;  25  L.7.  (Ex.),  326. 

(*)  Law  Rep.,  6  Ex.,  179. 


plaintiff  may  therefore  be 
able  interest.] 
B  irrevocably  appropriated 
ejected  to  take  it,  although 
e  was  entitled  to  do  so.     It 
'bich,  though  it  would  ex- 
title  the  shipowner  to  with- 
not  withdraw  the  rice  once 
Bhip]>ed.     Consequently  when  the  rice  is  shipped  an  insur- 
able interest  arises  in  the  plaintiff.     The  question  whether 
he  was  liable  to  pay  for  the  rice  has  nothing  to  do  with  the 
question  of  insurable  interest.     There  might  have  been  a 
large  margin  of  interest  beyond  the  price. 

[Blackbubn,  J. :  This  is  a  policy  on  goods,  not  profits  ; 
the  goods  are  valued  at  the  shipping  prices.] 

The  contract  clearly  indicates  that  the  risk  was  intended 
to  be  on  the  purchasers  so  soon  as  the  goods  were  water- 
borne.  It  would  be  very  inconvenient  that  there  should  be 
two  insurances ;  one  by  the  vendor  during  the  lading,  the 
other  by  the  purchaser  when  the  lading  was  complete.  [He 
cited  dastle  v.  Plaj^ord  (') ;  Tamvaco  v.  I/ucas  ( ) ;  Luoena 
V.  Qravfurd  (') ;  3  Deur,  168 ;  Joyce  v.  Swann  (') ;  McKen- 
ae  V.  Whitwortk  {*) ;  Ebsworth  v.  AUiance  Marine  Insur- 
ance Co.  (*) ;  McSwinny  v.  Royal  £lxchange  Insurance 
Cto.(');   Watsons.  Shankland{y\ 

Butt,  Q.C,  in  reply :  There  is  no  inconvenience  or  injus- 
tice as  suggested.  The  vendor  must  insure  the  rice  on  its 
way  down  the  river  to  Rangoon.  The  shipper's  great  risk 
commences  when  the  voyage  commences,  and  accordingly 
he  insures  against  sea  perils.  If  the  vendor  goes  aninsured 
on  the  river  perils,  he  may  as  well  go  uninsured  on  them  till 
the  voyage  begins;  on  the  other  hand,  if  he  Insures,  be 
may  as  well  insure  up  to  the  game  point.  [He  cited  Stock- 
dtUev.  DunXop  (');  Phillips,  vol.  1,  s.  174.] 

Cur.  adv.  miU. 
'June  26.     The  following  judgments  were  deliv-  [612 
ered: 

QcAiN,  J. :  As  the  first  point  argued  before  ns,  namely, 
whether  there  was  any  evidence  of  a  loss  by  perils  of  the 
Beas,  I  a^ree  with  the  other  members  of  the  court,  that  there 
was  evidence  from  which  the  jury  were  fairly  at  liberty  to 

P)  Uw  Ran.,  1  Et.  es.  {')  Law  Eep.,  10  Ex.,  143. 

(•)  1  E.  4  E„B81;  a8L,J.  (Q.B.},301.        (')  LswBep.,  8C.  P„  696. 
ft  J  B.  A  ]•.  (N.R.),  289.  (1)  U  Q.  B..  834. 

(•)  nc.  B,  (N.S.),  84.  (')  Law  Kep.,  a  H.  L.  So,,  S04. 

■  WJ  il  (•)  5  M.  4  W.,  -i-Xi. 

'  ■   I     14  Eng.  Rep.  58 
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infer  a  loss  by  sea  perils.  But  I  am  unable  to  concur  with 
the  other  members  of  the  court  in  holding  that  the  plaintiff 
had  no  insurable  interest  in  the  rice  at  the  time  of  the  loss, 
and  that  on  that  ground  the  judgment  of  the  court  below 
should  be  aflBlrmed. 

It  seems  to  me  to  have  been  the  manifest  intention  of  the 
parties  to  the  contract  of  the  2d  of  Februanr,  1871,  that  the 
rice  should  be  at  the  risk  of  the  plaintiff  from  the  time  it 
was  loaded  on  board  the  ship,  and  that  therefore  he  had  an 
insurable  interest  in  it  from  that  time. 

Bv  the  contract  the  plaintiff  bought  the  cargo  of  rice  per 
Sunbeam,  at  9^.  l^d.  per  cwt.  cost. and  freight.  Payment 
by  sellers*  draft  on  purchasers,  with  documents  attached. 
As  the  price  included  cost  and  freight  only,  and  not  insur- 
ance, it  seems  plain  that  the  insurance,  if  any,  was  to  be 
effected  by  the  purchaser ;  and  in  a  letter  dated  the  7th  of 
March,  1871,  from  the  sellers'  agents  to  the  plaintiff,  which* 
was  put  in  evidence,  a  telegram  from  the  sellers  at  Calcutta, 
dated  the  6th  of  March,  is  set  out  in  these  words:  "Sun- 
beam, Rangoon — ^Advise  Anderson.  Insurance."  Before 
the  receipt  of  this  telegram,  namely,  on  the  3d  of  February, 
1871,  the  day  after  the  making  of  the1:>ontract,  the  plaintiff 
effected  the  present  policy  "  on  rice  by  the  Sunbeam,  as  in- 
terest may  appear." 

The.  policy  is  in  the  usual  form,  "beginning  the  adventure 
on  the  said  goods  from  the  loading  thereof  aboard  the  said 
ship ;"  but  it  is  said  that  though  the  language  of  the  policy 
is  suflScient  to  cover  a  loss  during  the  loading,  the  interest 
of  the  plaintiff  in  the  goods  did  not  attach  till  the  loading 
was  complete  and  the  shippers  in  a  position  to  obtain  bills 
of  lading,  and  this,  on  the  ground  that  the  plaintiff  was 
only  bound  to  pay  by  acceptance  of  a  draft  with  documents 
attached. 

But  I  think  it  is  fairly  to  be  inferred  from  the  fact  that 
the  plaintiff  was  to  insure  the  goods,  and  had  notice  from 
the  sellers  to  insure  on  the  6th  of  March,  which  was  before 
613]  the  loading  *began,  that  the  plaintiff  was  to  insure 
the  goods  in  the  ordinary  way  by  an  ordinary  policy  from 
the  loading,  and  therefore  that  it  was  intended  that  the 
goods  should  be  at  his  risk  from  that  time.  It  could 
scarcely  have  been  within  the  contemplation  of  the  parties— 
especially  in  a  case  like  the  present,  where  the  ship  was 
being  loaded,  not  in  dock,  but  from  lighters  at  the  mouth 
of  a  river — that  the  cargo  should  remain  uncovered  by  in- 
surance during  the  loading,  or  that  it  would  i-equire  two 
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dor  to  cover  the  goods  dur- 
y  the  vendee  to  attach  from 
vuv  ...u..;  voci-  -u^  iuouu>^  -oa  vjmplete. 

The  foct  that  the  goods  were  to  be  paid  for  by  an  accept- 
ance with  documents  attached,  is  not  inconaiatent  with  tne 
goods  being  at  the  risk  of  the  vendee  before  the  time  arrived 
lor  obtaining  the  necessary  documents  or  for  presenting  the 
draft  for  acceptance,  if  it  can  be  inferred  from  the  facts  of 
the  case  that  such  was  the  intention  of  the  parties.  In 
PragaTio  v.  Long{'),  the  goods  were  to  be  paid  for  three 
months  after  their  arrival  at  Naples,  By  the  terms  of  the 
order  the  goods  were  to  be  dispatched  on  insurance  being 
effected.  Insarance  on  behalf  of  the  vendee  was  effected 
iccordingly,  and  the  court  held  that  It  was  to  be  inferred 
from  the  order  to  inbure  that  the  goods  were  to  be  at  the 
risk  of  the  vendee,  and  that  he  was  bound  fo  pay  for  them, 
thoagh  they  were  lost  and  never  arrived  at  Naples.  "  It  was 
next  contended,"  says  Holroyd,  J.,  in  that  case,  "  that  Pra- 
gano  was  not  liable  to  the  vendor  unless  the  goods  arrived,  but 
Uie order  for  insurance  is  decisive  ag  to  that."  .  .  .  "The 
erpiration  of  three  months  was  to  be  the  tiqio  of  payment 
if  the  goods  arrived  f  if  they  did  not  arrive,  the  law  would 
implya  promise  to  pay  in  a  reasonable  time."  In  Castle  v, 
PuiyfoTd  (')  the  goods  were  to  be  paid  for  in  cash  on  de- 
livery, hut  the  purchaser  by  the  terras  of  the  contract  took 
upon  himself  "  all  risks  and  dangers  of  the  seas,"  and  from 
this  it  was  inferred,  that  though  the  goods  were  lost  by 

Krils  of  the  seas  before  delivery,  the  purchaser  was  still 
and  to  pay  for  them. 

So  in  the  present  case  I  infer,  from  the  fact  that  it  was  in- 
tended that  the  plaintiff  should  insure,  that  the  goods  were 
intended  to  be  at  his  risk  in  order  to  enable  him  to  e{fe<;t  a 
valid  insurance,  *and  as  nothing  was  said  as  to  the  [614 
time  from  which  he  was  to  effect  the  insurance,  I  infer  that 
it  was  intended  that  he  should  insure  by  an  ordinary  policy, 
beginning  the  risk  from  the  loading,  and  that  the  goods 
were  considered  by  the  parties  to  be  at  his  risk  from  that 
tune.  The  plaintiff,  therefore,  according  to  the  authorities 
above  cited,  was  bound  to  pay  for  the  goods  lost,  and  in 
this  case  has  done  so  accordmgly. 

For  these  reasons  I  think  that  the  judgment  of  the  court 

low  ought  to  be  affirmed. 

The  judgment  of  Blackburn  and  Lush,  JJ.,  was  deliv- 

ed  by 

')  4B  AC,  ai9.  (')  Law  Bep.,  B  Ex.,  165;  L*w  Bep.,  7  Ei.,  98. 
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Blackburn,  J.:  In  this  case  the  defendant  is  an  nDder- 
writer  for  £100  on  a  policy  in  the  ordinary  form  of  a  Lom- 
bard street  policy  ^'at  and  from  Rangoon  to  any  port  or 
place  of  discharge  in  the  United  ELingdom  or  Continent"  on 
the  ship  Sunbeam.  > 

The  subject-matter  of  the  insurance  is  described  as  ^^  £6,500 
(part  of  £6,000)  on  rice  as  interest  may  appear.  Amount  of 
invoice  and  16  per  cent,  to  be  deemed  the  value ;  average 
payable  on  every  600  bags." 

The  policy  contained  the  usual  printed  words,  "  Be^n- 
ning  the  adventure  upon  the  said  goods  and  merchandises 
from  the  loading  thereof  on  board  the  said  ship."  The  San- 
beam,  at  Rangoon,  foundered  at  anchor  witn  8,878  bags  of 
rice  on  board.    And  this  rice  was  totally  lost. 

The  question  in  the  cause  was  whether  the  j)laintiff  was 
entitled  to  recover  in  respect  of  the  loss  of  this  rice  from  the 
underwriters,  and  if  so,  for  what  percentage.  The  decision 
of  the  court  below  was  that  he  was  entitled  to  recover  £100 
per  cent,  from  each  underwriter. 

There  was  a  minor  point  made  that  even  if  the  under- 
writers were  liable  it  was  not  for  so  great  a  percentage.  For, 
if  in  calculating  the  amount  at  rislc  the  invoice  value  is 
taken  to  mean  the  invoice  as  between  the  shipper  and  the 
purchaser,  that  with  the  16  per  cent,  added,  would  not 
amount  to  £6,000,  and  the  underwriters  would  be  liable  to 
make  ^ood  something  less  than  100  per  cent.  If  the  phrase 
''invoice  value  "  is  to  be  taken  as  another  expression  for  the 
ordinary  shipping  value,  which  includes  not  only  the 
cost  but  the  premiums  of  insurance,  the  value  exceeded 
615]  *£6,000.  It  becomes  unnecessary  in  the  view  which  we 
take  of  this  case  to  decide  anything  on  this  Doint.  We  only 
mention  it  lest  it  should  be  said  we  overlooked  it. 

The  important  issues  were  on  the  3d  plea,  denying  the 
plaintiffs  interest,  the  4th  plea  alleging  unseaworthiness, 
and  the  6th  plea  denying  the  loss  by  penis  of  the  seas. 

On  all  these  the  plaintiflf  had  a  verdict  subject  to  leave  to 
enter  a  verdict  for  the  defendant  on  the  grounds  that  there 
was  no  evidence  of  loss  by  perils  insured  against,  or  that 
the  evidence  showed  that  the  ship  was  not  seaworthy,  and 
on  the  ground  that  there  was  no  insurable  interest,  or  to  re- 
duce the  damages  on  such  principle  as  the  court  should 
lay  down. 

A  rule  nisi  was  accordingly  obtained  on  those  grounds, 
and  also  for  a  new  tial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.     After  a  long  argument  and 


^oL  X.] 


TRINITY  TERM,  XXXVIH  VICT. 


461 


Anderson  t.  Morioe. 


1876 


mach  consideration,  the  Court  of  Common  Pleas  discharged 
the  rule,  giving  their  reasons  in  an  elaborate  judgment  ('). 

Acainst  this  judgment  the  appeal  was  brought  and  argued 
on  tne  19th,  21st,  and  22d  of  June,  before  my  Brothers 
Bramwell,  Lush,  Quain,  Pollock  and  Amphlett  and  myself. 

During  the  argument  we  gave  our  judgment  that  the  evi- 
dence was  such  as  to  make  it  a  fair  question  for  the  jury 
whether  the  ship  was  or  was  not  unseaworthy,  and  was  or 
was  not  lost  by  perils  of  the  seas,  and  therefore  that  the 
rule  to  ent4^r  the  verdict  for  the  defendants  on  those  issues 
was  properljr  discharged.  The  question  whether  the  ver- 
dict was  against  the  weight  of  evidence  was  not  before  us. 

But  on  the  question  whether  there  was  an  insurable  in- 
terest we  took  time  to  consider,  and  the  majority  have  come 
to  the  conclusion  that  the  judgment  below  was  wrong  on  this 
point,  and  ought  to  be  reversed  for  the  following  reasons : 

As  the  rice  in  question  had  been  actually  laden  on  board 
the  Sunbeam  at  Kangoon,  there  can  be  no  question  that  the 
adventure  described  m  the  policy  had  begun.  But  as  the 
policy  of  insurance  is  a  contract  of  indemnity,  the  plaintiff 
cannot  recover  unless  he  suffered  a  loss  from  the  perishing 
of  that  rice,  and  that-loss  was  *such  as  to  be  included  [616 
in  the  subject-matter  of  the  insurance,  as  described  in  the 
policy. 

The  first  question,  then,  to  be  determined  is,  whether  the 
plaintiff  was  so  situated  with  respect  to  the  rice  in  question 
at  the  time  of  its  loss  that  he  would,  if  uninsured,  have  suf- 
fered any  loss  from  the  destruction  of  the  rice ;  and,  if  any 
loss,  whether  that  loss  was  of  such  a  nature  as  to  be  in- 
cluded in  this  policy. 

The  facts  which  are  material  as  to  this  are  not  in  dispute. 

The  plaintiff  Anderson  had  made  a  contract  with  Messrs. 
Borrodale,  contained  in  a  bought  note  set  out  in  the  6th 
paragraph  of  the  case.  The  material  x)arts  are  these: 
"Bought  the  cargo  of  rice  per  Sunbeam  at  9^.  l^d.  per  cwt. 
cost  and  freight.  Payment  by  sellers'  draft  on  purchasers 
atsixmonth^  sight,  with  documents  attached." 

The  Sunbeam,  which  had  been  taken  up  by  Guben,  Chris- 
tian &  Co.,  the  sellers  of  the  cargo  to  Borrodale  &  Co.,  ar- 
rived at  Rangoon  within  the  time  mentioned  in  the  contract, 
and  Guben,  Christian  &  Co.  proceeded  to  put  the  rice  on 
board.  They  had,  by  the  31st  of  March,  when  the  ship  was 
lost,  put  8,878  bags  on  board ;  but  this  was  only  a  portion 
of  what  they  intended  to  ship.  The  remainder — it  does  not 
^tinctly  appear  whether  400  bags  or  1,600  bags — but,  at  all 
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events,  a  substantial  portion  of  what  they  intended  to  be  the 
lading  of  the  Sunbeam,  was  in  lighters  or  on  the  shore,  in* 
tended  for  the  Sunbeam,  but  not  yet  on  board  of  her. 

The  time  for  preparing  the  shipping  documents  had  not 
yet  arrived ;  and  by  the  terms  of  the  bought  note,  Ander- 
son was  to  pay  by  accepting  drafts  with  documents  attached. 

The  question  therefore  arises,  what  loss,  if  any,  did  An- 
derson sustain  by  the  perishing  of  this  rice  at  this  time?  It 
was  admitted  by  Mr.  Williams  in  the  argument,  and,  as  we 
think,  could  be  disputed,  that  if  the  rice  intended  for  the 
Sunbeam,  and  put  on  board  the  lighter,  had  i)erished  before 
it  was  put  on  board,  Anderson  would  have  sustained  no 
loss,  his  vendors  being  still  bound,  as  before,  to  supply  him 
with  rice,  though  that  which  thev  had  intended  to  give  him 
had  perished  to  their  loss,  not  his,  because  it  was  then  at 
their  risk,  not  his. 

It  was  not  admitted  by  Mr.  Butt,  but  was  very  faintly 
denied,  that  as  soon  as  the  intended  lading  was  completed, 
617]  and  the  ^shipping  documents  were  either  prepared,  or 
things  in  such  a  position  that  they  could  be  prepared,  An- 
derson would  have  been  bound  to  pay  for  the  cargo,  though 
from  subsequent  disaster  it  perished  either  at  Rangoon  or 
on  its  way  home.  We  all  think  it  is  the  plain  intention  of 
the  parties  td  this  contract  that,  from  the  time  the  lading 
was  complete,  at  least,  the  rice  was  to  be  at  the  risk  of  An- 
derson, and  that  it  is  not  material  to  consider  whether  he 
would  have  had  the  full  property  before  the  drafts  were 
accepted.  But  there  remains  tne  disputed  question  whether 
each  separate  bag  was  at  the  risk  of  Anderson  from  the 
time  it  was  put  on  board  the  Sunbeam,  or  whi?ther  it  re- 
mained at  the  risk  of  the  sellers  until  the  whole  intended 
loading  was  complete,  and  the  shipping  documents  were 
ready,  or  at  least  everything  was  done  to  enable  them  to 
make  out  the  shipping  documents  ?  This,  we  think,  de- 
pends entirely  on  the  intention  of  the  parties  to  the  contract, 
as  appearing  from  it. 

There  is  nothing  to  prevent  the  i)arties  from  agreeing 
that,  as  the  goods  are  snipped  bag  by  bag,  each  bag  shall 
be  at  the  risk  of  Anderson,  though  the  payment  is  post- 
poned till  the  whole  is  on  board ;  and  if  they  have  sufficiently 
expressed  such  an  intention,  then  Castle  v.  Playford{^)\^ 
an  express  authority  in  this  court  that  Anderson  must  bear 
tlie  loss,  though  it  occurred  before  the  stipulated  time  for 
payment  had  arrived.  In  that  case  the  words  of  the  con- 
tract were  express,  and  left  no  doubt  that  the  intention  was 

(»)  Law  Rep.,  7  Ex..  98. 
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Myers  (')  is  an  express  au- 
it  appears  that  the  inten- 
'ment  ia  to  be  only  on  the 
«red,  though  that  comple- 
for  which  neither  party  is 
ading  on  ns,  even  if  we  dis- 
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thing  in  the  tejms  of  the 
irties  had  present  to  their 
U.1..UO  .uv-  ^v,uKJn/...yj  «»  -  .i^uu  ..appening  at  the  time  when 
this  did,  and  *con8equently  there  are  no  words  naed  [618 
expressly  providing  for  it.  We  must  collect  the  intention 
from  the  words  nsed,  applying  to  them  the  general  rules 
which  the  courts  have  from  time  to  time  adopted,  as  rules 
to  enable  them  to  ascertain  the  intention. 

The  cases  bearing  on  this  subject  are  collected  in  Mr. 
Benjamin's  book  on  Sales,  B.  2,  chaps.  2  to  6.  In  Oilmour 
V.  ^{nple{").  Sir  C.  Cresswell,  delivering  the  judgment  of 
the  Privy  Council,  says,  we  think  very  truly:  "It  is  im- 
possible to  examine  the  decisions  on  tnis  subject  without 
iwing  strnck  by  the  ingenuity  with  which  sellers  have  con- 
tended that  the  property  in  goods  contracted  for  had,  or 
had  not,  become  vested  in  the  Duyers,  according  as  it  suited 
leir  interest ;  and  buyers,  or  their  representatives,  have, 
ith  equal  ingenuity,  endeavored  to  show  that  they  had,  or 
ad  not  acquired  the  property  in  that  for  which  they  had 
sntracted,  and  judges  have  not  unnaturally  appeared  anx- 
ras  to  find  reasons  for  giving  a  judgment  which  seemed  to 
liem  most  consistent  with  natural  justice.  Under  such  cir- 
aniGtances,  it  cannot  occasion  much  surprise  if  some  of  the 
atnerous  reported  decisions  have  been  made  to  depend 
pon  very  nice  and  subtle  distinctions,  and  if  some  of  them 
liould  not  appear  altogether  reconcilable  with  each  other. 
fevertheleas,  we  think  that  in  all  of  them  certain  rules  and 
rinciples  have  been  recognized,  by  the  application  of  which 
1  thia  case  we  may  be  enabled  to  arrive  at  a  correct  judg- 
lentupon  it."  One  of  these  rules  is  thus  stated  in  Black- 
nm  on  Sales,  p.  151 :  see  Benjamin  on  Sales,  p.  235.  "The 
ret  is,  tliat  where  by  the  agreement  the  vendor  is  to  do  any- 
tiing  to  the  goods  for  the  purpose  of  putting  them  into 
Hat  state  in  which  the  purchaser  has  bound  to  accept  them, 
r,  as  it  is  somtimes  worded,  into  a  deliverable  state,  the 
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ormaDce  of  these  thinj^  shall  (in  the  absence  of  circuni- 
ces  indicating  a  contraTy  intention)  he  taken  to  be  a 
[ition  precedent  to  the  vesting  of  the  property."    Tbis 

efiEect  repeated  in  the  jndgment  in  Gilmwur  v.  Supplei^), 
is,  we  thinlt,  consistent  with  all  the  cases, 
ow  the  completing  the  lading  so  that  shipping  docnraeDts 
d  be  made  out  seems  to  ns  a  thing  to  be  done  by  the 
lor  for  the  purpose  of  patting  the  goods  into  a  deliver 
state,  or,  to  substitnte  the  langaage  of  Sir  0.  Cress- 
']  well,  an  act  to  be  done  by  *the  seller  for  the  benefit 
le  bny^r,  to  place  the  goods  in  a  stale  to  be  delivered, 

therefore,  "until  he  has  done  it  the  property  does 
pass." 

at  we  agree  that  this  is  only  a  priina  facie  indication  of 
intestion,  and  that  it  must  yield  to  anything  snfficieotlv 
sating  a  contrary  intention.  We  must,  therefore,  look 
le  contract  to  see  if  there  are  any  indications  of  a  cod- 
f  intention  in  this  case. 

may  be  observed  that  risk  and  property  generally  go 
ther,  and  consequently  in  many  of  the  cases,  thoogli 
important  point  was  at  whose  risk  is  the  thing,  it  is 
ted  as  if  the  sole  question  was,  whose  property  is  it  %  In 
aresent  case,  however,  the  real  question  is,  at  whose  risk 

it  *  and  we  do  not,  therefore,  attach  any  weight  to  the 
ilation  that  the  seller  was  to  attach  the  shipping  doca- 
ts  to  the  drafts,  thereby  certainly  preserving  to  tha 
irs  a  lien  on  the  goods  till  the  drafts  were  accepted  and 
bill  of  lading  handed  over,  and  perhaps  preserving  in 
a,  till  then,  the  property,  so  as  to  enable  them  to  confer 
;le  on  a  purchaser  for  value'  without  notice  as  good  in 
ty,  and  preferable  at  law  to  that  of  Anderson.  Tbis 
Id  not  prevent  the  risk  from  being  on  the  purchaser  from 
time  the  loading  was  complete.  Nor  do  we  proceed  on 
ground  that  the  word  "cargo"  has  anv  technical  sense 
Liring  that  the  whole  ship  should  be  filled  up.  But  we 
iroceed  on  the  ground  that  the  prima  fade  rale  of  con- 
ction  is  that  the  parties  intended,  that  the  risk  should 
ime  that  of  the  buyer,  Anderson,  when,  and  not  till,  the 
le  lading  was  complete,  so  as  to  enable  the  shippers,  by 
ing  the  shipping  documents,  to  call  on  the  buyer  to 
pt  and  pay  lor  the  cargo ;  and  that  there  is  nothing  in 

contract  to  rebut  the  presumption  that  such  was  the 
ation.  We  do  not  thins  that  the  fact  that  the  veseel 
designated,  and  that,  unless  nnder  exceptional  circam- 
ces,  the  seller  could  not,  without  the  consent  of  the 
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:  to  give  the  [620 
t  indicated  an  in- 
tention that  tlie  property  so  pat  on  board  shoald  be  at  the 
buyer's  risk;  but  we  cannot  find  anything  to  that  effect. 
If  we  could  see  anything  to  indicate  an  intention  that  as 
each  bag  was  shipped  it  should  be  at  the  .buyer's  risk,  we 
shonld  think  it  indicated  an  intention  that  it  should  not  be 
taken  out  without  his  consent.  6nt  we  cannot  reason  in  a 
circle. 

We  have,  therefore,  come  to  the  conclusion  that  no  part 
of  this  rice  ever  was  at  the  plaintiff's  riakj  and  that  he  never 
conid  have  been  called  upon  to  pay  for  it,  notwithstanding 
iCA  loss. 

The  court  below,  after  coming,  by  a  somewhat  different 
process  of  reasoning,  to  the  same  result,  say  that  the  plain- 
would,  if  the  rice  had  not  perished,  have  had  an  option 
ike  and  pay  for  it,  and,  therefore,  had  after  the  loss  an 
OD  to  pay  for  it  and  charge  the  underwriters  with  the 
No  one  can  dispute  that  the  plaintiff  might  pay  the 
irs  for  the  rice  that  perished,  though  jiot  bound  to  do 
U9t  as  he  might  have  paid  them  for  any  bags  of  rice  that 
been  lost  on  board  lighters,  or  in  their  warehouses  on 
1,  after  they  had  been  brought  there  in  order  to  put  them 
card  the  ship.  It  might  be  a  liberal  thing  to  do  so  at  his 
expense. 

at  the  decision  below  seems  to  affirm  that  after  the  loss 
insured,  though  he  had  not  sustained  any  loss,  may  elect 
ear  it,  and  pay  at  the  cost  of  the  underwriters.  To  this 
cannot  agree.  The  authority  on  which  they  acted, 
rices  T,  Marshall  ('\  seems  to  us  to  be  misapplied.  In 
case  Bamford  haa  written  to  Sparkes,  the  plaintiff, 
Johns  &  Son,  of  Youghall,  had  engaged  room  in  the 
nltar  Packet  to  take  about  600  barrels  of  oats  on  his 
innt.  Tlie  plaintiff  at  once  adopted  this  by  directing 
ranee  to  be  made  on  his  account  on  oats  per  the  Gibral- 
■•acket  from  Youghall  to  Southampton  and  Portsmouth, 
judgment  proceeds  on  the  ground  that  this  was  an  ap- 
)riation  by  Bamford,  assented  to  by  Sparkes,  vesting 
e  oats  in  Sparkes.     It  appears  from  the  correspondence 
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in  the  case  that  Bamford  knew  that  the  Gibraltar  Packet 
was  bound  for  Southampton  only,  whilst  Sparkes  thought 
621]  she  was  bound  for  Southampton  and  *Portsmouth, 
and  also  that  Johns  &  Son  shipped  only  486  barrels  of  oats 
on  account  of  Sparkes  insteaa  of  about  600.  It  may  be, 
though  it  is  not  quite  clear,  and  the  court  did  not  determine 
it,  that  these  facts  gave  Sparkes  a  right  to  undo  the  appro- 
priation to  him  and  to  divest  the  interest  already  vested  ia 
nim,  but  he  never  did  so.  The  decision  we  think  involves 
the  position  that  the  underwriters  had  no  right  to  call  upoa 
Sparkes  to  exercise,  for  their  benefit  after  the  loss,  his  rieht, 
if  he  had  it,  to  undo  and  divest  an  interest  vested  in  him 
before  the  loss. 

But  this  is  a  very  different  proposition  from  saying  that 
the  assured  had  a  right,  after  the  loss,  to  vest  in  himself  a 
right  not  vested  in  liim  before  the  loss,  and  so  incur  a 
liability  to  pav  at  the  underwriter's  expense.  We  do  not 
think  he  coula  do  so. 

There  is  only  one  further  point  briefly  stated  in  the  judg- 
ment below,  thus:  "We  are  further  of  opinion  that  even 
if  the  property  in  the  rice  did  not  legally  pass  to  the  plain- 
tiff, yet  he  had  an  insurable  interest  in  it,  because  he  had 
an  existing  contract  with  regard  to  it  from  the  time  of  its 
being  loaded  on  board,  by  virtue  of  which  he  had  an  ex- 
pectancy of  benefit  and  advantage,  arising  out  of  or  depend- 
ing on  the  safe  arrival  of  the  rice."  This  was  more  fully 
discussed  on  the  argument  before  us.  If  the  market  was  a 
rising  market,  the  plaintiff  would  have  derived  benefit  from 
the  completion  of  the  contract ;  if  a  falling  one  he  would 
have  sustained  loss,  and  the  loss  of  the  SunbeaAi  put  an  end 
to  this  chance.  We  need  not  discuss  whether,  under  a  prop- 
erly framed  policy,  the  plaintiff  could  have  insured  this 
expectancy  oi  profit.  For  the  subject-matter  of  this  in- 
surance is  on  ''rice,"  and  though  that  is  to  be  construed 
liberally  as  covering  any  interest  in  the  rice,  it  cannot  be 
construed  as  covering  an  interest  in  profits  that  might  arise 
collaterally  from  a  contract  relating  to  the  rice.  For  this  it 
is  enough  to  refer  to  Lucena  v.  (Jravfordi^^,  The  action 
was  on  a  policy  on  ships  and  goods.  Eight  questions  were 
asked  of  the  judges.  The  eignth,  set  out  at  p.  278  of  the 
report,  was  as  to  whether  the  commissioners  had  profits  in 
respect  of  which  they  had  an  insurable  interest,  and  then 
asks:  "Can  the  policy  of  assurance  in  the  first  count  of 
the  declaration  mentioned  (i.e.,  a  policy  on  ships  and  goods) 
622]  be  considered  as  a  policy  effected  on  *such  interest  of 

(»)  2  B.  <k  P.  (ISr.R.),  209. 
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the  commissioners,  if  such  they  had,  and  the  same  is  an 
insurable  interest?"  The  answer  of  the  judges  is  stated  at 
p.  315 :  "  The  learned  judges  were  unanimously  of  opinion 
that  the  policy  in  question  could  not  be  considered  as  a 
policy  on  profits,  havingbeen  expressly  declared  upon  as  a 
policy  upon  the  plaintiff  s  interest  in  the  ships  and  goods 
themselves,  and  that  if  it  had  been  intended  as  a  policy  on 
profits  it  should  have  been  so  stated."  This  we  think  de- 
cisive of  the  question ;  but  we  may  refer  to  Royal  Exchange 
Assurance  v.  McSwinneyi^)  as  showing  how  important  it 
is,  not  only  to  have  an  insurable  interest,  but  to  have  the 
subject-matter  of  insurance  so  described  in  the  policy  as  to 
embrace  that  interest. 

For  these  reasons  we  think  that  this  rule  should  have  been 
absolute  to  enter  the  verdict  for  the  defendant,  on  the  third 
plea  denying  the  insurable  interest ;  and  that  the  j'udgment 
should  so  far  be  reversed. 

The  judgment  of  Bramwell,  Pollock  and  Amphlett,  BB., 
was  deli\:ered  by 

Bramwell,  B.  :  Many  questions  were  disposed  of  on  the 
argument ;  as  to  what  remained,  we  are  of  opinion  that  the 
defendant  below  is  entitled  to  judgment,  on  the  ground  that 
the  plaintiflE  below  has  shown  no  interest  in  tne  subject- 
matter  of  the  insurance  at  the  time  of  the  loss. 

By  the  contract  between  the  plaintiff  and  the  sellers  of 
the  rice,  the  plaintiff  was  to  have  the  cargo  of  the  Sunbeam, 
and  to  pay  for  it  by  acceptances  at  six  months  with  the 
bills  of  lading  attached.  It  is  manifest,  therefore,  that  until 
the  cargo  was  completed,  and  the  bills  of  lading  could  be 
given,  the  pfaintiff,  by  the  mere  bare  words  of  the  contract, 
was  not  liaole  for  its  price,  and  had  no  property  in  any  part 
of  it  that  might  be  on  board,  except  contingently  on  the 
cargo  being  completed.  The  cargo- never  was  completed. 
Bat -it  was  suggested  that,  as  the  completion  of  the  cargo 
became  impossible  through  no  default  of  the  sellers,  there, 
arose  by  implication  a  right  on  their  part,  not  expressed  in 
the  mere  bare  words  of  the  contract,  to  be  paid  by  the  buyer 
for  BO  much  as  had  been  loaded.  For  this  contention  we 
see  no  ground  *in  reason  or  principle.  The  plaintiff  [623 
also  was  in  po  default,  and  there  is  no  reason  why  the  loss 
of  goods,  in  which  certainly  he  had  no  property  but  for  the 
loss,  should  fall  on  him.  It  would  be  to  malte  him  liable 
for  the  loss  because  there  was  a  loss.  Further,  we  consider 
this  concluded  by  authority.  Appleby  v.  Myers  i^)  is  in 
point.    It  was  inaeed  said  that  here  there  was  a  reason  why 

0  14  Q.  B.,  646.  («)  Law  Rep.,  2  C.  P„  6B1. 
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the  plaintiff  should  bear  the  loss,  viz.,  the  inconvenience 
which  would  follow  if  it  should  be  held 'that  the  plaintiff 
should  insure  after  the  cargo  was  complete,  and  that  the 
sellers  must  insure  for  their  protection  during  its  comple- 
tion. But  this  received  its  answer  at  the  bar,  viz.,  that  the 
same  inconvenience  would  result  as  to  the  insurance  of  the 
rice  on  its  passage  from  Rangoon  to  the  ship,  damage  or 
loss  during  which  certainly  would  not  fall  on  the  plaintifi. 
A  line  must  be  drawn  somewhere,  and  may  well  be  at  the 
time  when  the  cargo  is  complete.  Then  it  is  said  that  the 
contract  of  purchase  shows  that  the  plaintiff  is  to  insure, 
and  that  consequently  the  rice  was  at  the  plaintiffs  risk, 
which  involved  that  lie  was  to  pay  for  it ;  and  Cdstte  v. 
Playford  (*)  was  cited.  We  entirely  agree  with  that  case. 
But  the  argument  assumes  that  the  rice  was  to  be  at  the 
plaintiff's  risk  before  the  cargo  was  completed,  and  begs 
the  question.  The  rice  was  to  be  at  the  plaintiff's  risk  when 
the  cargo  was  completed  (and  perhaps,  as  we  shall  next 
mention,  to  some  extent  during  its  completion),  but  it  was 
not  to  be  his  property  nor  at  his  risk  till  completion,  save 

gossibly,  as  was  suggested,  viz.,  that  if  any  of  the  rice  dur- 
ig  the  loading,  and  after  it  was  on  board,  had  been  dam- 
aged, the  sellers  might  complete  the  cargo,  and  insist  that 
they  had  fulfilled  their  contract,  by  shipping  merchantable 
rice ;  and  that  the  plaintiff  must  take  the  damaged  rice,  if 
damaged  after  it  was  put  on  board,  and  so  that  the  plaintift 
had  an  interest  in  respect  of  which  he  might  insure.  But 
assuming  that  he  would  have  been  bound«to  take  a  cargo 
damaged  as  supposed,  he  would  only  be  so  bound  when  the 
cargo  was  completed.  The  interest  supposed,  therefore, 
and  the  possibility  of  loss  are  contingent — contingent  on  the 
completing  of  the  cargo.  Therefore  he  had  no  interest  from 
this,  at  the  time  of  the  loss. 

As  to  the  argument  that  the  plaintiff  had  an  option  to 
624]  take  this  *rice,  which  he  might  exercise  after  it  was 
lost,  we  cannot,  with  great  respect,  agree  to  it.  It  seems 
strange  that  it  should  rest  witn  the  plaintiff  to  make  the 
underwriters  liable  or  not  at  his  pleasure.  But  the  plaintiff 
had  no  such  option.  No  doubt  it  exists  in  some  cases, 
and  one  party  to  a  contract  may  have  a  ri^ht  to  insist  on 
performance  or  to  refuse  to  perform  at  his  option.  But 
that  is  where  there  has  been  some  default  in  the  other 
party.  Here  there  has  been  none.  If  the  sellers  had  loaded 
a  short  cargo,  and  the  plaintiff  had  not  been  bound  to 
take  it,  no  doubt  he  might  have  claimed  it,  and  the  sellers 

(>0  Law  Rep.,  6  Ex.,  166;  7  Ex.,  98. 
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could  not  have  been  heard  to  say  that  they,  the  sellers,  had 
broken  their  contract  by  loading  a  less  quantity  than  agreed, 
and  so  the  buyer  was  not  entitled  to  it.  But  that  is  not  the 
case  here.  The  sellers  might  have  refused  to  give  bills  of 
lading  to  the  plaintiff  and  to  draw  on  them  for  the  price  of 
what  was  8hipj)ed,  and  probably  would  have  done  so  had 
they  been  well  insured.  It  is  manifest  that  what  occurred 
was  a  new  bargain  between  the  plaintiff  and  the  sellers,  and 
might  as  well  have  been  made  between  the  sellers  and  a 
stranger.  Sparkes  v.  Marshall  (*)  does  not  apply.  There 
the  property  had  vested  in  the  buyer.  The  seller  may  have 
been  in  default  for  sending  the  oats  to  Southampton  instead 
of  Portsmouth,  but  that  did  not  take  away  the  right  of  the 
buyer  to  insist,  as  he  did,  on  having  them. 

Then  it  is  said  that  the  plaintiff  had  an  insurable  interest 
in  the  profits  he  would  have  made.  He  had,  but  he  has  not 
insured  profits,  and  therefore  cannot  recover  on  that  ground. 
This  was  settled  by  the  unanimous  opinion  of  the  judges, 
and  by  the  House  .of  Lords  in  Lucena  v.  Crawford  ('),  and 
has  beien  well  known  and  acted  on  ever  since. 

The  plaintiff  had  no  interest  in  the  subject-matter  of  insur- 
ance at  the  time  of  the  loss,  and  so  is  not  entitled  to  recover. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Attorneys  for  plaintiffs :  Parker^  Watney  &  Co. 
Attorneys  for  defendant :  HoUams^  Son  &  Coward. 

0)  2  Ring.  N.  C,  761.  (»)  8  B.  A  P.,  76 ;  2  B.  A  P.  (N.R.),  269. 
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May  22,  1875. 

*MuERAY  and  Others  v.  Mackenzie  and  Another.  [625 

^  of  Sale — Mitdacription  of  Bexidencea  of  Maker  and  atiesHftff  WiineM — 17  dfc  18 

Vict,  c.  36,  «.  1. 

In  a  bill  of  sale  the  maker  was  described  as  "  W.  C,  of  No.  87  Malpas  Road,  Dept- 
ford,"  and  the  attesting  witness  as  "  E.  W.,  2  South  Terrace,  Hatcham  Park  Road ;" 
uui  in  the  affidavit  filed  with  it  the  deponent  stated  that  "  the  said  W.  C.  resided  at 
No.  73  Malpas  Road,  Deptford,"  and  that  he  himself  resided  at  *'3  South  Terrace, 
Hatcham  Park  Road  :" 

ffdd,  a  fatal  inisdescription.  * 

Interpleader  issue  to  try  whether  certain  goods  and 
chattels  in  37  Malpas  Road,  Lewishara,  seized  in  execution 
by  the  sheriff  of  Kent  under  a  writ  of  Ji.  fa.  upon  a  judg- 
ment of  this  court,  obtained  by  the  defendants  in  an  action 
against  William  Cave,  were,  or  some  part  thereof  was,  at 
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the  time  of  the  seizure,  the  property  of  the  plaintiffs  against 
the  defendants. 

At  the  trial  before  Denman,  J.,  at  the  sittings  in  Middle- 
sex after  Trinity  Term,  1874,  the  plaintiffs  in  support  of 
their  claim  relied  upon  a  bill  of  safe,  bearing  date  the  13th 
of  September,  1871,  whereby  the  goods  in  question  were 
conveyed  to  them  by  the  execution  debtor. 

In  the  bill  of  sale,  the  maker  was  described  as  *' William 
Cave,  of  No.  37  Malpas  Road,  Deptford,  in  the  county  of 
Kent,  builder,"  and  the  attesting  witness  was  described  as 
"Edmund  White,  2  South  Terrace,  Hatcham  Park  Road, 
New  Cross,  commission  agent."  And,  in  the  aflSdavit  filed 
with  the  bill  of  sale,  the  deponent  swore  that  he  was  pres- 
ent and  did  see  William  Cave,  in  the  said  bill  of  sale  men- 
tioned, and  whose  name  was  signed  thereto,  sign  and 
execute  the  same  on  the  said  13th  of  September,  in  the  year 
aforesaid,  and  that  the  said  William  Cave  '*  resides  at  No. 
73  Malpas  Road,  Deptford,  in  the  county  of  Kent,  and  is  a 
builder;"  and  further  "that  the  name  Edmund  White  set 
and  subscribed  as  the  witness  attesting  the  due  execntion 
thereof  is  of  the  proper  handwriting  oi  me  this  deponent, 
and  that  I  reside  at  3  South  Terrace,  Hatcham  Park  Road, 
aforesaid,  and  am  a  commission  agent." 

It  was  objected  on  the  part  of  the  defendant  that  there 
626]  was  a  *fatal  variance  between  the  description  of  the 
places  of  residence  of  the  maker  of  the  bill  of  sale  and  of 
the  attesting  witness  as  stated  in  the  bill  of  sale  itself,  and 
that  contained  in  the  aflSdavit. 

.    The  learned  judge  overruled  the  objection,  and  directed 
a  verdict  to  be  entered  for  the  plaintiffs. 

Nov.  7, 1874.  -Day,  Q.C.,  pursuant  to  leave  reserved  to  him 
at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  de- 
fendants, or  for  a  new  trial,  on  the  ground  of  misdirection 
in  this,  that  the  description  of  the  maker  of  and  attesting 
witness  to  the  bill  of  sale  was  wrongly  stated  in  the  affidavit 
upon  registration,  and  that  the  judge  should  have  so  held. 

May  22,  1875.  Warton  (Joyce^  Q.C.,  with  him)  showed 
cause :  An  imperfect  description  in  the  affidavit  may  be 
cured  by  a  reference  to  the  bul  of  sale :  Jones  v.  Harris  (')• 

[Grove,  J.:  In  that  case  there  was  an  imperfect  descrip- 
tion of  the  party  in  the  affidavit;  here  it  is  an  erroneous 
description.  No  one,  looking  at  the  two  instruments,  would 
know  which  was  right,  the  bill  of  sale  or  the  affidavit] 

The  statute  is  satisfied  if  the  description  is  reasonably 
sufficient.     If  the  maker  of  the  bill  of  sale  had  been  de- 


(')  Law  Rep.,  7  Q.  B.,  167. 
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ptford,"  without  any  nam- 
ilgli ;  there  being  evidence 
A.  letter  so  addressed  would 
lid  have  been  misled  by  the 
erroneous  stateni&nt, 

[Lord  Coleridge,  C.J.:  The  question  is  whether  the 
terms  of  the  statute  are  satisfied.  The  object  of  the  enact- 
ment is  that  a  seaicher  may  be  able  to  identify  the  party 
without  trouble.] 

It  would  be  no  great  hardship  if  the  person  seeking  in- 
fortnatiou  had  to  go  to  both  numoers.    In  Briggs  v.  Boss  ('), 
the  description  of  the  attesting  witness  in  the  affidavit  was, 
"I  reside  at  Hanley,  in  the  county  of  Stafford,  and  am  an  ac- 
countant ;"  it  appeared  that  he  was  not  an  accountant,  but 
only  a  clerk  to   an   accountant ;    and  yet  the  description 
was  held  to  be  sufficient.    Blackburn,  J.,  there  says :  "The 
Btatate  requires  that  together  with  the  bill  of  sale  there 
should  be  filed  an  affidavit  giving  the  description  of  the 
residence  and  occupation  of  the  person  making  the  bill  of 
sale,  and  *of  every  attesting  witness  to  it.    The  object  [627 
was,  that,  when  a  bill  of  sale  is  filed,  sach  a  description  of 
the  person  giving  it  and  of  the  witnesses  to  its  execution 
ehoold  be  given  as  that  persons  who  may  have  had  dealings 
with  the  grantor,  or  are  otherwise  interested  in  the  matter, 
may  receive  snch  information  as  would  enable  them  to  trace 
out  who  ia  the  person  that  is  giving  the  bill,  and  who  are 
the  attesting  witnesses,  so  as  to  ascertain  the  bona  fides  of 
the  transaction.     The  question  is,  what  ia  a  sufficient  de- 
scription ?     If  we  were  to  require  the  minutest  accuracy  in 
these  particulars,  we  should  often  upset  an  honest  transac- 
sction  ;  on  the  other  hand,  if  we  were  to  allow  great  loose- 
ness, or  any  misdescription,  we  should  be  enabling  parties  ■ 
)  evade  the  statute.     The  description,  as  it  seems  to  me, 
lust  be  such  as  would  enable  a  man  readily  and  without 
ifficulty  to  find  out  who  the  parties  are.     It  is  not  enough 
lat  the  description  would  not  mislead ;  there  must  be  suffi- 
ient  to  guide  the  person  in  his  search."     The  question  is 
hether  the  descriptions  here  given  are  not  sufficient  within 
lat  rule.     Lush,  J.,  adds:  *'■  Prima  facie  the  description 
onld  not  be  sufficient ;  but  the  evidence  shows  that  post 
■ttera  with  no  fuller  address  than  'Hanley'   constantly 
ach  him," — the  attesting  witness.     Hewer  v.  Coxi^)  also 
lows  that  the  real  principle  is,  that  the  description  shall 
i  such  as  that  persons  looting  at  the  documents  could  not 
i  misled. 

{')  Uw  Eep.,  3  Q.  B.,  368.  (')  S  E,  4  E„  <28;  30  L.  J.  {Q.B.),  73. 
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Lumley  Smithy  contra^  referred  to  LarcJiin  v.  North 
Western  Deposit  Barikf^).  There  the  grantor  of  a  bill  of 
sale  was  described  in  the  affidavit  filed  under  the  Bills  of 
Sale  Act,  as  an  *' accountant."  He  was  in  fact  a  clerk  in 
the  accountant's  department  at  the  Euston  Square  station 
of  the  London  and  Iforth  Western  Railway  Company,  but 
in  his  leisure  time  was  occasionally  employed  to  balance 
tradesmen's  books ;  and  this  was  held  to  be  an  insufficient 
description.  Blackburn,  J.,  there  said:  "The  object  of 
the  act  is,  to  give  notice  to  all  who  are  likely  to  deal  with 
the  grantor  of  the  bill  of  sale ;  not  to  enable  a  person  who 
is  curious  on  the  matter  to  trace  him  out,  but  to  enable  one 
who  is  asked  to  give  him  credit  to  know  at  once,  by  looking 
at  the  register,  wnether  the  person  he  is  asked  to  give  credit 
to  has  executed  a  bill  of  sale.  The  description  given  here 
628]  would  not  *convey  such  information ;  and  to  allow 
it  to  be  good  would  in  effect  strike  out  of  the  act  the  words 
which  require  a  description  of  the  grantor's  'occupation.' 
In  Briggs  v.  Boss  (')  we  went  quite  as  far  as  we  ought  to  go." 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  made  absolute.  The  question  is  whether  there 
has  been  a  compliance  with  s.  1,  of  the  Bills  of  Sale  Act, 
17  &  18  Vict.  c.  36,  which  requires  the  bill  of  sale,  or  a 
copy,  to  be  filed  in  the  Court  of  Queen's  Bench  twenty-one 
davs  after  the  making  or  giving  thereof,  ''together  with  an 
affidavit  of  the  time  of  sucn  bill  of  sale  being  made  or  given, 
and  a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same,  and  of  every  attesting 
witness  to  such  bill  of  sale."  Here,  the  affidavit  filed  in 
pursuance  of  the  statute  describes  the  residence  Of  the 
maker  of  the  bill  of  sale  as  "No.  73  Malpas  Road,  Dept- 
ford,"  and  that  of  the  attesting  witness  as  "No.  3  South 
Terrace,  Hatcham  Park  Road,  New  Cross;"  whereas  the 
residence  of  the  former  as  stated  in  the  bill  of  sale  was 
"No.  37  Malpas  Road,  Deptford,"  and  that  of  the  latter 
"No.  2  South  Terrace,  Hatcham  Park  Road,  New  Cross:'' 
and  we  are  called  upon  to  say  whether  that  is  a  true  de- 
scription of  the  parties  within  the  meaning  of  the  statute. 
I  must  confess  I  should  have  thought  the  matter  too  clear 
for  argument.  To  say  that  we  may  reject  the  numbers 
altogether,  is  a  mere  lallacy.  The  object  of  the  act,  as  is 
said  by  Blackburn,  J.,  in  Larchin  v.  North  Western  De- 
posit Bahk  (*),  is,  "  to  give  notice  to  all  who  are  likely  to 
deal  with  the  grantor  of  the  bill  of  sale ;  not  to  enable  a 
person  who  is  curious  on  the  matter  to  trace  him  out,  but 

(')  -Law  Rep.,  10  Ex.,  64.  (*)  Law  Rep.,  3  Q.  B.,  208. 


ira  credit  ti 

ber  the  pei 

a  bill  of  sa 

Harris  ('), 

Be  parties, 

73  Malpag 

)  maker  of 

1  find  som< 

I  sale  does  i 

as  ID  toai;  case,  supply  a  aeieci  or  imperfection  i 

davit ;   but  the  one  contradicts  the  otner.     Both 

right,  and  there  is  nothing  on  the  face  of  then 

wLich  is  riffht.     This,  no  doubt,  ia  an  extremely 

objection.     But  it  is  a  strictly  valid  one.     There  i 

ficription  of  that  which  the  statute  requires  to  be 

truly. 

GIbove,  J.:  I  am  of  the  same  opinion.     I  am  a 

•  Bee  what  could  be  said  to  be  a  non-compliance 

Btatate  if  this  is  not.     In  Jones  v.  Harris  C),  th 

did  not  contain  all  that  was  necessary  ;  and  the  ins 

was  allowed  to  be  supplied  by  a  reference  to  the  b 

In  Briggs  v.  Boss  (')  the  mistake  waa  in  in  unnec 

dition  to  the  description  of  the  attesting  witnei 

that  case  did  appl^  the  case  in  the  Exchequer 

Larchin  v.  North  western  Deposit  Bank  (),  v 

shakes  its  authority.     Here,  the  statnte  clearl 

■^  en  complied  with. 

Abcuibald,  J.;  I  am  of  the  same  opinion.    Th< 

!t  of  the  act  was  to  defeat  secret  bills  of  sale, 

der  to  carry  out  that  object,  it  requires  that ' 

U  of  sale  there  shall  foe  filed  an  affidavit  of  tl 

ch  bill  of  sale  being  made  or  given,  and  a  desi 

Q  residence  and  occupation  of  me  person  maki 

5;  the  same,  and  of  every  attesting  witness  to  s 
e.  The  documents  filed  here  do  not  in  any  sen 
description  of  the  residences  of  the  maker  of 
1«  and  of  the  attesting  witness,  and  therefore  tl 
ents  of  th^statute  have  not  been  complied  with 
LiRDLEY,  J.:  I  am  of  the  same  opinion.  The 
iperative.  If  the  bill  of  sale  is  filed  without  J 
illy  strict  compliance  with  its  requirements,  it  ia 
id  void.  Rule  i 

Attorney  for  plaintiff:   W..E.  Barron. 
Attorneys  for  defendant :  Crook  &  Smith. 

I')  Uw  Rep.,  1  Q.  B ,  IM.  (')  Law  Rep.,  3  Q.  B.,  !( 

1')  Uw  Rei)..  7  Q.  B.,  157.  (*)  Ijw  Itep.,  10  £.%.,  6^ 
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[Law  Eteporia,  10  Common  Pleaa,  630.] 
May  24,  1816. 

]         *HoGABTH  and  Another  v.  Whekley. 

Principal  and  Agad — A  atioriig  lo  Srate  BilU — Stidenee  of  Paymaii. 

the  plaintiff'  traveller,  having  received  an  order  from  the  defenduit,a  «>■ 
.  the  pluntlb  wrote  to  H.  eiprewing  their  unwillinenesa  to  eiecnte  thie  ra^r 
I  former  accoUDt  was  gettl«d,  adding  "  We  sbonld  lite  to  draw  apon  him  tix 
rmer."  mentioning  the  amount.  MT  showed  this  letter  to  the  defendant,  ind 
ed  from  him  an  acceptance  at  three  months' dat«  payable  to  "mj  order,' sill 
k  for  a  drawer's  'name.  The  bill  was  paid  at  matnritj,  but  not  to  the  plun* 
I.  having  filled  up  the  blank  with  his  own   name,  and  franduleatty  negoUMed 

m  action  to  recover  the  v 

proved  that  upon  one  occa 

in  bhrnk,  which  had  been  received  bv  Che  pUii 

J  evidence  to  show  the  form  of  that  bill : 

i  (Grove,  J.,  doubtinK}.  that  nrither  the  letter  nor  the  former  dealing  wis  mt 

ice  of  aathoritj  in  M.  to  draw  the  bill  in  question,  so  as  lo  sustain  a  pla  a 

[jTiorr  for  goods  sold  and  delivered,  and  for  money  due 
1  acconnts  stat^.  Pleaa,  never  indebted,  and  payment 
le  cause  was  tried  before  Denman,  J.,  at  the  sittings  in 
ion  after  Trinity  Term,  1874.  The  facts  were  as  fol- 
i :  The  plaintiffs  were  provision  tnerchatita  in  London, 
defendant  was  a  provision  agent  at  Newcaatle-npon- 
e.  One  Montgomery,  the  plaintiffs'  traveller,  received 
trs  for  goods  from  the  defendant,  and  from  time  to  lime 
ined  payment  in  the  ordinary  course,  in  cash  or  by 
;k.  In  June,  1873,  Montgomery  received  from  the  de- 
a.nt,  who  was  then  indebted  to  the  plaintiffs  in  the  sum 
!30  2s.  id.  for  goods  already  supplied,  an  order  for  a 
of  raspberry  jaoi  at  49s.  per  cwt.:  whereupon  the  nlain- 
on  the  10th  of  June  wrote  to  the  defendant  as  follows: 
Dear  Sir, — We  are  in  receipt  of  your  esteemed  order 
n  to  Mr.  Montgomery ;  but,  as  we  have  never  had  sndi 
e  dealings  before  with  you,  we  shall  feel  obliged  it  von 
either  liand  us  a  reference  or  be  good  enoi^li  to  dediitt 
1  discount  and  remit  us  for  statement  inclosed,  and  im- 
lately  on  receipt  of  remittance  we  can  forward  the  jam 
irder." 

n  account  was  inclosed  of  former  transactions ;  and  on 
same  day  the  plaintiffs  wrote  to  Montgomery,  as  fol- 


Dear  Sir, — Your  order  to  hand  for  H.  Q.  Wherley,  which 
]  *8liaU  be  attended  to ;  and,  ni^uding  inquiry  as  to  rmf 
k  of  jatus,  we  have  taken  the  liberty  of  writing  to  liim 
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snow  little  or  nothing  of  him  to 
to  Bach  extended  proportions. 
with  Mm  to  the  amount  of  £,'Z0 
m  all ;  ana,  as  it  etanas,  ana  we  have  an  amount  of  £30  odd 
to  bis  debit,  and  the  order  to  hand  will  make  another  amount 
of  £49,  we  should  therefore  like  to  draw  upon  him  for  the 
former,  to  the  end  of  the  quarter. 

"  We  are,  of  course,  very  much  obliged  to  you  for  hand- 
ing in  this  order  ;  but,  at  the  same  time,  we  do  not  see  what 
position  we  hold  in  allowing  you  to  take  orders.  We  are 
extremely  sorry  to  lose  your  services  ;  and,  if  you  will  refer 
to  your  letter  of  the  6th  ult.  ('),  you  informed  us  virtually 
that  you  had  ceased  to  represent  us,  conseqnent  npon  which 
we  appointed  another  gentleman  as  onr  agent  in  your  place ; 
and,  if  he  knew  we  were  still  continuing  to  receive  orders 
from  you,  we  have  every  reason  to  believe  he  would  think 
it  strange  conduct  on  our  part.  We  feel  compelled,  there- 
fore, to  have  the  matter  settled  at  once,  and  shall  be  glad  to 
hear  what  you  may  have  to  say  in  the  matter." 

Montgomery  immediately  npon  the  receipt  of  this  letter, 
which  he  showed  t«  the  defendant,  drew  a  bill  upon  him  in 
this  form,  "Three  months  after  date  pay  to  my  order  the 
snm  of  £30  2s.  Ad.,  value  received,"  miich  bill  the  defen- 
dant accepted,  and  paid  at  maturity ;  and  this  was  relied 
npon  to  support  the  plea  of  payment.  The  bill,  however, 
never  reached  the  plaintiffs'  hands,  it  having  been  fraudu- 
lently negotiated  by  Montgomery ;  and  the  plaintiffs  repudi- 
ated theauthority  of  Montgomery  to  receive  payment  in  bills. 
The  defendant  swore  that,  upon  one  former  occasion, — 
and  he  thought  upon  two  occasions,— he  had  accepted  a 
bill  or  bills  drawn  by  Montgomery,  which  had  been  received 
by  the  plaintiffs  in  payment  for  goods  supplied  by  them  to 
him.  This  was  admitted,  on  the  part  of  the  plaintiffs  as  to 
one  bill ;  but  they  insisted  that  that  bill  was  drawn  in  blank, 
^ndwas  made  payable  to  "our  order;"  and  there  was  a 
conflict  of  evidence  as  to  whether  the  bill  in  question  had  a 
drawer's  name  subscribed  to  it  at  the  time  of  its  acceptance 
by  the  defendant. 

*The  learned  judge  left  three  questions  to  the  jury,  [632 
which,  with  their  answers,  were  as  follows : 

1.  Had  Montgomery  authority  to  take  payment  by  a  bill 
accepted,  but  without  a  drawer's  name?     Yes. 

2.  Was  this  bill  when  accepted  by  the  defendant  signed 
by  Montgomery  or  drawn  in  blank?    In  blank. 

□  longer  to  act  as  the 
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3.  Had  the  plaintiffs  so  behaved  in  their  dealing  witii 
the  defendant  as  to  make  the  transaction  represented  oy  this 
bill  payment  ?    Yes. 

A  verdict  was  thereupon  entered  for  the  plaintiffs  for 
JB30  2^.  4d.y  the  learned  judge  being  of  opinion  that  at  all 
events  this  bill  to  Montgomery's  own  order  was  no  pay- 
ment,— ^reserving  leave  to  move. 

Joyce^  Q.C.,  in  Michaelmas  Term  last,  accordingly  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  defendant,  on  the 
ground  that  there  was  evidence  to  support  the  finding  of 
the  jury  upon  the  plea  of  payment. 

May  24, 1875.  Soil  ajxdJfears  showed  cause :  There  was 
no  evidence  to  show  that  Montgomery  had  authority  to 
draw  bills  generally  on  the  plaintiffs'  account ;  or,  at  all 
events,  not  m  the  form  of  the  acceptance  in  question.  The 
letter  of  the  10th  of  June,  1873,  which  it  was  proved  was 
shown  to  the  defendant  at  the  time  he  accepted  the  bill, 
gave  no  such  authority  ;  the  words  were,  ''  We  should  like 
to  draw  on  him."  And  the  evidence  of  former  dealings 
did  not  establish  an  authority  to  draw  in  this  form ;  there 
being  nothing  to  show  the  form  of  the  bill  or  bills  on  those 
occasions. 

Oains/ord  Bruce  {Joyce^  Q.C.,  with  him),  in  support  of 
the  rule :  There  was  evidence  for  the  jury  that  Montgom- 
ery had  at  least  upon  one  former  occasion  drawn  upon  the 
defendant  in  payment  for  goods  supplied  to  him  by  the 
plaintiffs  a  bill  which  the  defendant  had  accepted  in  blank. 

[Archibald,  J.:  There  was  no  evidence  to  snow  the  terms 
in  which  the  former  bill  or  bills  were  drawn.  For  anything 
that  appears  they  were  drawn  in  the  usual  way,  with  a 
blank  for  the  name  of  the  plaintiffs'  firm,  and  made  payable 
to  the  order  of  the  firm.] 
633]    *It  is  enough  that  there  was  some  evidence  for  the 

i'ury.  If  Montgomery  had  authority  to  draw,  it  would  be  for 
dm  to  settle -the  form  of  the  draft.  If  the  plaintiffs  had  in- 
tended to  have  a  bill  in  a  particular  form,  they  would  have 
drawn  it  themselves,  and  sent  it  to  Montgomery  to  get  it 
accepted.  The  case  of  Henderson  &  Co.  v.  Le  Comptoir  d^ 
Escompte  de  Paris  {^)  shows  the  latitude  of  construction 
allowed  in  mercantile  instruments. 

[Lord  Coleridge,  C.J.:  That  case  is  a  very  long  way 
off  this.] 

The  letter  of  the  10th  of  June,  coupled  with  the  prior 
dealings  between  the  parties,  clearly  amounted  to  evidence 

0)  Law  Rep.,  5  P.  C,  253.  , 
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that  Montgomery  had  a  general  authority  to  draw  bills, 
which  must  of  necessity  be  drawn  in  blank. 

[Lord  Coleridge,  C.J.:  The  letter  per  se  gives  no  au- 
tbority  to  draw  a  bill  like  this:  and  the  prior  dealings  are 
left  altogether  in  the  dark  as  to  this  matter.] 

A  slight  variance  in  the  form  of  the  instrument  will  not 
prevent  its  falling  within  the  authority.  And,  if  there  was 
any  evidence  for  the  jury,  their  finding  disposes  of  the  case 
in  the  defendant's  favor. 

Lord  Coleridge,  C.J.:    This  was  an  action  for  goods 
sold  and  delivered,  to  which  there  was  a  plea  of  payment: 
At  the  trial  certain  questions  were  left  to  the  jury,  their 
answers  to  which,  provided  there  was  evidence  proper  to  be 
left  to  them,  in  effect  amounted  to  a  verdict  for  ttie  defen- 
dant   A  verdict,  however,  was  entered  for  the  plaintiff  for 
£30  2^.  4rf.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  him  if  there  was  no  evidence  to  sup- 
port the  finding.     The  facts  were  these :    The  plaintiffs  were 
manufacturers  of  jams.     Through  a  traveller  named  Mont- 
gomery they  had  had  dealings  with  the  defendant  to  some 
extent.  The  question  arose  upon  one  disputed  dealing  which 
the  defendant  had  paid  for  in  one  sense  by  a  bill  of  exchange, 
which  had  been  met  by  him  at  maturity,  but  the  amount 
of  which  had  never  reached  the  hands  of  the  plaintiffs ;  the 
bill  having  been  so  drawn  and  acceptedas  to  enable  Mont- 
gomery to  negotiate  it,  and  Montgomery  having  decamped. 
The  question  was,  whether  under  *the  circumstances  [634 
the  payment  so  made  was  a  payment  to  the  plaintiffs,    if ow, 
the  dealing  we  have  to  consider  took  place  after  a  corre- 
spondence upon  the  subject  between  the  plaintiffs  and  Mont- 
gomery and  the  defendant.     The  letter  which  was  relied 
on  by  the  defendant  as  showing  that  Montgomery,  the 
plaintiffs'  agent  or  traveller,  had  been  authonzed  by  his 
principals  to  receive  payment  in  the  way  he  did,  was  dated 
on  the  lOtb  of  June,  1873.     It  was  also  said  that  there  had 
been  other  dealings  between  the  parties  in  the  course  of 
which  the  defendant  had  accepted  bills  drawn  substantially 
in  the  same  form  as  the  bill  in  question,  and  which  bills  had 
been  treated  by  the  plaintiffs  as  payment :  and  it  was  in- 
sisted that  this  was  evidence  at  least  that  the  plaintiffs  had 
80  dealt  with  the  defendant  through  Montgomery  that  they 
were  estopped  from  saying  that  payment  by  a  bill  in  the 
form  of  this  bill  was  not  payment  to  them. 

Now,  what  was  the  evidence  which  was  offered  to  prove 
the  defendant's  plea  of  payment?  He  swore  that  upon  one 
occasion  certainly,  but  he  thought  upon  two, — and  for  the 
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purpose  of  my  judgment  I  will  assume  that  two  were 
proved, — he  had,  m  payment  of  a  debt  for  goods  supplied  to 
to  him  by  the  plaintiffs,  accepted  a  bill  handed  to  nim  for 
that  purpose  by  Montgomery,  with  a  blank  for  the  drawer's 
name.     The  particular  form  of  the  bills  on  those  occasions 
was  entirely  in  airibiguo.    The  bill  in  question  was  "pay  to 
7ny  order,"  and  was  afterwards  filled  up  by  Montgomery 
with  his  own  name,  and  indorsed  and  negotiated  by  him, 
and  the  proceeds  received  by  him.     Is  that,  without  more, 
evidence  of  authority  given  by  the  plaintiffs  to  Montgomery, 
dr  of  conduct  whence  authority  to  him  could  be  inferred,  to 
obtain  an  acceptance  to  a  bill  drawn  like  this  bill,  so  as  to 
constitute  a  payment?    I  think  not.     It  does  not  in  my 
judgment*  amount  to  any  evidence  that  Montgomery  was 
authorized  by  the  plaintiffs  so  to  deal  on  their  account. 
The  probabilities  are  all  the  other  way.     The  ordinary 
course  of  business,  if  Montgomery  were  to  draw  bills  on 
customers,  would  have  been  to  draw  them  payable  to  "our 
order,"  and  to  leave  the  principals  to  fill  up  the  blank  with 
the  name  of  the  firm.     If  that  course  had  been  followed,  no 
fi-aud  could  have  taken  place.     If  the  defendant  intended 
to  rely  upon  a  course  of  dealing  as  evidenced  by  the 
635]  former  bill  or  bills,  *he  should  have  been  prepared  to 
show  the  precise  form  in  which  they  were  drawn.     I  think 
the  evidence  which  was  given  was  no  evidence  of  authority 
in  Montgomery,  or  of  conduct  amounting  to  authority, 
or,  rather,  of  conduct  on  the  part  of  the  plaintiffs  which 
estopped  them  from  denying  tne  authority  of  Montgom- 
ery to  draw  a  bill  as  he  did.     I  think  the  defence  wholly 
failed.     I  do  not  rest  my  judgment  upon  any  affirmative 
evidence  that  no  authority  in  fact  was  given.     There  un- 
doubtedly was  evidence  from  which  the  jury  might  have 
inferred  that  Montgomery  had  authority  to  receive  a  bill  in 
payment  without  a  drawer's  name  to  it.     But  does  the  let- 
ter of  the  10th  of  June,  which,  it  appears,  was  shown  to  the 
defendant  before  he  gave  his  acceptance,  confer  authority 
upon  Montgomery  to  take  a  bill  in  this  particular  form  ?   It 
gives  reasons  why  the  plaintiffs  were  desirous  not  to  extend 
the  credit  beyond  a  certain  limit,  and  goes  on :  ''We  should 
therefore  like  to  draw  upon  him  for  the  former"  (that  is, 
the  amount  of  goods  already  delivered),  "to  the  end  of  the 
quarter."     The  bill  tendered  to  the  defendant  for  his  ac- 
ceptance was  not  a  bill  drawn  by  the  plaintiffs ;  and,  fur- 
ther, it  was  drawn  payable,  not  to  their,  but  to  "  my"  order. 
Taken  by  itself,  the  letter  therefore  conferred  upon  Mont- 
gomery no  authority  to  take  a  bill  in  this  form,  which 
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9  tlie  necesaity  of  going  out 
?ad  of  putting  the  name  of 
T3,  compelling  them  to  an- 
o  sign  as  drawer.  There- 
ler  waa  there  on  the  face  of 
lealing  as  to  former  bills 
Montgomery  to  act  as  he 
quently  there  was  no  evi- 
Id  properly  draw  the  con- 
•ntgomery  of  a  bill  in  this 
tifta  expressly,  or  by  estop- 
;hink  the  verdict  was  prop- 
nd  that  this  rule  should  be 
importance,  as  it  seems  to 
e  an  extraordinary  course 
he  evidence  should  be  dia- 

10  I  find  the  evidence  of  an- 
distinct  and  *clear,  [636 

I  think  my  Brother  Den- 
man's  direction  was  quite  right. 

Grove,  J. :    I  have,  during  the  argument  of  this  case,  en- 
tertained considerable  doubts ;  and  I  cannot  say  that  they 
are  entirely  removed  ;  Imt  my  mind  is  so  nearly  balanced 
that  I  do  not  upon  the  whole  differ  from  the  rest  of  the 
coort.     I  believe  my  Lord  and  my  two  learned  brothers  are 
agreed  that,  if  the  bill  in  question  had  been  drawn  in  blank, 
™yable  to  "our"  instead  of    "my"  order,  there  would 
ee  been  evidence  of  authority  in  Montgomery  to  take 
yraent  in  this  way.     The  ground  of  my  doubt  was  this. 
Montgomery  was  authorized  to  take  a  deferred  payment, 
i  there  was  any  evidence  that  he  was  authorized  to  draw 
Is  in  blank,  if  he.  by  mistake  or  fraud,  inserted  a  wrong 
ird  in  the  bill,  without  the  attention  of  the  defendant 
ing  called  to  the  fact,  I  entertain  some  doubt  whether  he 
i3  not  acting  substantially  within  the  scope  of  his  au- 
ority  as  agent,  to  make  his  act  the  act  of  his  principals, 
lat  would  be  like  the  case  of  an  agent  with  a  general  au- 
Diity  a  little  exceeding  it.     My  doubt,  however,  is  not 
fficient  to  induce  me  to  dissent  from  the  decided  opinions 
the  rest  of  the  court. 

Archibald,  J. :  I  entirely  and  unhesitatingly  agree  with 
f  Lord.  There  was  clear  proof  of  a  debr  due  from  the 
fendant  to  the  plaintiffs  for  goods  sold  and  delivered. '  It 
a  the  defendant's  business,  therefore,  to  discharge  him- 
If  of  that  debt.  He  attempts  to  do  so  by  showing  a  blank 
i!e|>tance  given  by  him  to  Montgomery,  the  plaintiffs' 
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traveller,  which  has  since  been  paid,  but  which  never 
reached  the  hands  of  the  plaintirfs.  There  was  evidence 
that  Montgomery  was  authorized  to  receive  jpayment«  on 
account  of  his  principals;  but  that  authority  would  be 
limited  to  the  receipt  or  payments  in  cash,  in  the  absence  of 
circumstances  to  show  that  the  agent  had  a  more  extensive 
authority :  Story  on  Agency,  §  98.  There  must  be  express 
authority  in  the  agent  to  receive  payment  otherwise  than  in 
cash,  or  circumstances  from  which  a  more  enlarged  authority 
may  be  implied.  The  defence  here  rested  upon  a  letter  of  the 
the  lOth  of  June,  1878,  and  upon  evidence  of  a  previous  course 
637  J  of  business  as  to  bills.  Whether  or  *not  the  letter  of 
the  10th  of  June  gave  Montgomery  express  authorityto 
take  the  bill  in  question  must  depend  upon  its  terms.  The 
words  relied  upon  are,  "We  should,  therefore,  like  to  draw 
upon  him  for  the  former  [account]  tfi  the  end  of  the  quar- 
ter." Clearly  those  words  of  themselves  confer  no  authority 
upon  Montgomery  to  draw  a  bill  upon  the  defendant  other- 
wise than  payable  to  the  firm.  But  the  defendant  further 
relied  upon  evidence  which  he  himself  gave  of  payments 
liaving  upon  one  or  two  former  occasions  been  made  by  him 
to  Montgomery  by  bills  without  a  drawer's  name,  which 
had  been  adopted  and  treated  by  the  plaintiffs  as  payments. 
No  evidence,  nowever,  was  given  to  snow  the  form  in  which 
those  bills  were  drawn.  The  presumption  would  be  that 
they  were  drawn  in  the  ordinaiy  way,  payable  to  the  order 
of  the  firm.  It  lay  upon  the  defendant  to  show  that  they 
were  drawn  in  a  form  which  tvrould  afford  evidence  of  au- 
thority in  Montgomery  to  draw  this  bill  as  he  did,  "pay  to 
ray  order."  The  defendant  cannot  be  allowed  to  take  ad- 
vantage of  his  own  laches.  The  difference  between  "my 
order"  and  "our  order"  was  obviously  a  material  and  ud- 
portant  one.  The  former  would  require  the  blank  to  be 
filled  up  with  the  name  of  an  indiviaual  drawer ;  and,  if  a 
bill  were  handed  to  the  plaintiffs  in  that  form,  it  would  be 
necessary  for  them  to  alter  their  usual  course  of  business^ 
and  to  authorize  one  member  of  the  firm  to  si^n  it  in  his 
own  name  and  indorse  it  to  the  firm.  This  is  in  truth  an 
attempt  to  extend  the  agent's  authority.  Neither  upon  the 
letter  of  the  lOth  of  June,  nor  upon  the  ground  of  the  for- 
mer alleged  dealings,  do  I  think  there  was  any  evidence  to 
support  the  plea  oi  payment. 

LiNDLEY,  J. :  I  am  oi  the  same  opinion.  It  must  be  borne 
in  mind  that  this  action  is  brought  by  the  plaintiffs  as  part- 
ners ;  and  that,  to  sustain  his  plea  of  payment,  the  defen- 
dant was  bound  to  prove  a  payment  to  the  firm.     He  seeks 


rwards  paid  a 
y,  payable  to 
iw  taat  Mont- 
3raw  a  bill  in 
oily  wanting ; 
it  by  showing 
ontgomery  in 
by  the  [638 
lat  form  those 
^o  support  the 
lict  was  prop- 

discharged.  ♦ 
f     Attorneys  for  plaiutiffs  :  JVic/iolson,  JVicoi  <6  Son. 
j  ■  Attorneys  for  defendants  :  Patteson,  Wigg  &  Co. 
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*Enoelback  V.  NiXON.  [645 

v  IMU  whiUl  tracing 
t'Yl,  #.  26. 

rpDti  u  ioterplesder  inae,  the  court  ivUI  take  notice  of  equilAble  rights, — Den- 
Bu.  J.,  donbUnK. 

Daorim  T.  CaMn  {Ant«,  p.  411),  followed. 

b  IS'IO.  E.  was  ftdjodicated  a  bankrupt,  and  was  allowed  \>j  the  tmstee  to  carry 
bmfaiMS  for  the  benefit  of  his  creditors.  In  187S,  a  creditor,  whose  debt  had 
imtnctHl  whilst,  and  who  was  ignorant  of  the  circumstaDces  nnder  which,  E. 
trading,  obtained  a  judgnient  against  him,  under  which  the  sheriff  seized  h 


ion  (arBlture  which  K  lud  acquired  by  means  of  the  profits  of  snch  trading. 
*D  inteipleadsr  issue.  Id  whJch  th     '      '  '  '  ""      '  " 


ipleadsr  issne.  Id  whJch  the  troslee  was  ptaiotiff  and  the  ezecatioD- 


ion-creditor,  the  same  ri 

TERPLEADEB  issue  to  try  whether  certain  goods  seized 
^cation  by  the  sheriff  of  Kent  on  the  18th  of  January, 

nnder  a  writ  of  Jl.  fa.  on  a  judgment  in  the  Court  of 
Kon  Pleaa  recovered  by  the  defendant,  Nixon,  were  at 
ime  of  the  seizure  the  property  of  the  plaintifl  as  against 
lefendaut. 

e  issue  was  tried  before  Cockbum,  C.J.,  at  the  last 
ig  Assizes  at  Maidstone.  The  facts  were  as  follows : 
Edwards,  who  carried  on  the  business  of  an  advertising 
t  in  Thames  street,  London,  was  in  1870  adjudicated  a 
jupt    It  appeared  from  the  proceedings  that  his  debts 

14  Eso.  Rep.  61 
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amounted  to  £14,717,  of  which  £9,000  was  secured,  the  rest 
646]  unsecured;  that  his  stock-in-trade  *was  valued  at 
£25,  his  book  debts  (nominally  £2,920)  at  £450,  and  hia 
household  furniture  and  effects  (which  were  claimed  by  the 
landlord  for  rent)  at  £30 ;  and  that  no  dividend  had  beea 
paid ;  nor  had  Edwards  obtained  his  discharge  under  the 
act.  The  trustee  first  appointed  having  retired,  the  plaintiff 
was  duly  appointed  trustee  in  his  place  in  the  year  18T3. 

After  his  oankruptcy,  Edwards,  with  the  consent  of  the 
trustee,  continued  to  carry  on  business  as  before,  at  first  in 
Thames  street,  and  afterwards  in  Bishopsgate  street,  the 
bankrupcy,  in  the  language  of  a  witness  for  the  plaintiff, 
being  ' '  left  open,  to  give  the  bankrupt  an  opportunity  of 
trading  to  pay  his  old  creditors."  No  account  of  the  profits 
of  the  trade  were  ever  ^iven  to  the  trustee ;  but  inquiries 
upon  the  subject  were  said  to  have  been  made  at  the  bank- 
rupt's oflSce.  It  was  admitted*  that^  though  there  were  at 
first  some  profits,  the  business  had  latterly  been  carried  on 
at  a  loss. 

The  trustee,  finding  that  there  were  judgments  against 
Edwards  at  the  suit  of  new  creditors,  and  that  he  possessed 
furniture  and  effects  (acquired  by  him  since  the  bankruptcy) 
at  a  place  called  Wigan  Hall  House,  Sevenoaks,  on  the  14th 
of  January,  1875,  obtained  from  hinri  the  key,  and  placed  a 
man  in  possession  there.  The  sheriff  of  Kent  entered  on  the 
18th  under  a  fi,  fa,  at  the  suit  of  the  defendant,  and  seized 
the  furniture,  whereupon  the  plaintiff,  as  trustee,  claimed 
it ;  and  the  sheriff  tooJk  out  an  interpleader  summons. 

The  defendant  had  no  notice  that  Edwards  had  been 
bankrupt. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff, 
subject  to  leave  reserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him,  oft  the  grounds, — 1.  that,  upon  the  facts 
proved  at  the  trial,  the  plaintiff  did  not  become  the  owner 
of  the  goods  seized  by  the  sheriff. — 2.  that,  if  he  did  be- 
come such  owner,  he  was  precluded  from  asserting  his  right 
to  the  goods  as  against  the  defendant, — 3.  that  the  defendant 
was  beneficially  entitled  to  the  goods  as  against  the  plaintiff. 
The  court  to  draw  inferences  of  fact. 

WiUis^  in  Easter  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

Ty.  A,  Lewis  showed  cause :  The  contention  on  the  part 
of  the  defendant  rests  upon  the  doctrine  supposed  to  nave 
64-7]  been  established  *by  the  case  of  Troughton  v.  Oit- 
ley  (*)j  that,  if  an  uncertificated  bankrupt  trade,  with  the 

Q)  Amb.,  629. 
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ton  V.  (Htleyi^)  and  Eoerett  v.  Backhorise  (*)  were  cited  there : 
but  the  Other  cases  above  referred  to  were  not  cited.  Cde  v. 
CoUs  (')  is  a  particularly  strong  authority  in  favor  of  the 
plaintin.  It  was  there  held  that  the  omission  of  the  as- 
signees of  an  insolvent  debtor  to  sell  or  take  possession  of 
the  copyhold  estate  of  the  insolvent,  or  to  cause  an  entry  of 
the  assignment  or  copy  of  the  appointment  of  the  assignee 
to  be  made  on  the  court  rolls,  or  to  possess  themselves  of 
the  copies  of  court  roll  for  a  period  or  nineteen  years  after 
the  insolvency,  whereby  the  insolvent  was  enablt^  to  retain 
the  property  and  hold  himself  out  as  the  owner,  and  mort- 
gage it  lor  value  to  a  person  who  had  no  actual  knowledge 
of  the  insolvency,  did  not  constitute  an  equitable  ground 
for  giving  such  mortgagee  a  charge  in  priority  to  the  title  of 
the  assignee.  In  giving  iudgment.  Sir  James  vVigram,  V.C., 
says  (*) :  '*I  cannot  say  there  has  been  that  gross  n^ligence 
on  the  part  of  the  assignee  as  should  induce  a  cQurt  of  equity 
to  interpose  on  behalf  of  a  mortgagee  to  postpone  the  cred- 
itors of  the  insolvent." 

[Brett,  J.:'  But  the  judgment  clearly  recognizes  the 

Erinciple  upon  which  Troughtan  v.  &itley  (*)  was  decided, 
lord  Justice  Turner  says('):  *'Mr.  Holt,  on  behalf  of  the 
official  assignee,  has  said  that  the  circumstances  of  this  case 
are  different  from  those  in  the  case  of  Troughton  y.-GU- 
ley  (*).  The  circumstances  of  one  case  must,  to  a  certain 
extent,  necessarily  diflfer  from  those  of  another ;  but  the 
court  is  to  look  to  the  principle  laid  down  in  that  case  by 
Lord  Camden  in  these  very  distinct  terms :  *  It  falls  within 
the  principle  that,  if  a  man  having  a  lien  stands  by  and  lets 
anotner  make  a  new  security,  he  shall  be  postponed.'  There- 
fore, the  result  in  this  case  is,  that  it  must  ife  considered  as 
coming  within  the  principle  of  Troughton  v.  GiUey  (*)."] 
6491  *The  26th  section  of  the  Bankrupt  Act,  1869  (32  k 
33  Vict.  c.  71),  enacts  that  '*  the  trustee  may  appoint  the 
bankrupt  himself  to  superintend  the  management  of  the 
property  or  any  part  thereof,  or  to  carry  on  the  trade  of  the 
bankrupt  (if  any)  for  the  benefit  of  the  creditors,  and  in  any 
other  respect  to  aid  in  administering  the  property  in  sucn 
manner  and  on  such  terms  as  the  creditors  direct"  So 
formal  appointment  is  necessary. 

Willis^  m  support  of  the  rule :  The  bankrupt  was  per- 
mitted to  trade  from  1870  till  1875  without  any  examination 
or  inquiry  as  to  what  he  was  doing,  except  that  an  attorney  s 


0)  Amb.,  629. 
O  10  Ves.,  94. 
(3)  6  Hare,  617. 


(<)  6  Hare,  at  p.  623. 

(»)  22  L.  J.  (Ch.),  at  p.  792. 
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it  his  office ;  and  when  the  de- 
l  he  appeared  to  be  carrying  on 

a  different  place  for  his  own 
r  the  Bankrapt  Act,  1869,  con- 
le  trade  which  has  become  the 
]e  creditors,  as  in  Cox  v.  Htck- 
snbstantially  the  same  terms  as 

Notwithstanding  the  remarks 
Martin  ('},  the  doctrine  of  Lord ' 
0-itley  (')  has  never  been  im- 
at  time  entertained  the  notion 
Q  commissions  existing  at  the 
)ng  since  been  exploded :  Mor- 
rte  Bourne  ('),  Lord  Eldon  him- 
le  of  a  commission  taken  out  in 
;  against  the  same  person  four 
1  a  subsequent  trading ;  accord- 
tditors  taking  out  the  commis- 
ight  to  all  the  subsequently-ac- 
onld  have  obtained  his  certifi- 
ssion;  but,  if  he  has  been  per- 

as  a  trader,  and  to  gain  credit 
law  might  say  about  the  i^hts 
irst  commission,  this  court  has 
;ond  commission  to  this  extent, 
the  creditors  *under  the  [650 
lat  which  they  could  not  take 
liters  under  the  second,  whom 
with  the  bankrupt  as  if  he  had 
ly  should  only  take  that  part 
mtly-acquired  property  which 
creditors  who  had  oeen  so  per- 
er  the  first  commission  should 
rofits  derived  by  the  bankrupt 
gs  shall  belong  to  the  creditors 
but  the  debts  contracted  in  his 
^ged  in  trade  with  the  permis- 
je  first  paid."     That  is  a  direct 

Troughton  v.  Gitley  (').  Upon 
•fe  Butler  re  BakeweU  ('),  it  was 
e  under  a  second  commission, 
obtained  his  certificate,  but  did 

(*)  1 B  C.  B.  {N.S.),  BS9 ;  S3  L.  J.  (C.P.), 
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not  pay  15^.  in  the  pound,  lay  by  while  the  bankrupt  was 
subsequently  trading  to  a  great  extent  for  a  period  oi  eight 
years  without  making  any  claim  to  his  subsequently-ac- 
quired property,  and  the  party  then  became  bankrupt  a 
third  time, — the  assignees  under  the  third  bankruptcy,  and 
not  the  assignees  under  the  second  commission,  bad,  on 
principles  of  equity,  the  preferable  claim  to  the  projperty 
thus   subsequently  acquired..   Sir  John  Cross,   in  giving 
judgment  says  (*):    "It  is  very  true  that  Lord  Eldon  has 
said,  in  Ex  parte  Martin  (')  and  in  Ex  parte  Storks  (*),  that 
th%  case  of   Troughton  v.  Oitley  Q  was  not  of  very  high 
authority ;  but  the  decision  of  Lord  Camden  in  that  case 
has  never  been  overruled ;  ♦  and,  in  Ex  parte  Brom^  {*), 
Lord  Loughborough  explains  the  principle  upon  which  the 
decision  in  that  case  was  founded,  saying,  '  tiie  case  before 
Lord  Camden  was  upon  the  laches  of  the  first  creditors  and 
the  false  credit  which  thev  gave. ' "     In  Butler  v.  H6b%(m  (*), 
it  was  held  that  goods  allowed  to  be  in  the  order  and  dispo- 
sition of  a  bankrupt  as  reputed  owner,  by  the  consent  of 
his  assignee,  are  liable  to  be  seized,  upon  a  subsequent  in- 
solvency, by  the  assignee  of  the  Insolvent  Debtors  Court. 
651]  Tindal,  C.J.,  in  giving  judgment,  said  ('):   *'*It  ap- 
pears that,  from  the  date  of  the  second  commission  in  18^ 
down  to  the  time  of  the  fiat  in  1836,  the  bankrupt  has  been 
allowed  to  carry  on  trade  to  a  very  large  extent  with  the 
consent  of  the  assignees  under  the  second  commission.    Bat 
for  such  consent,  they  might  have  seized  at  any  time  after- 
acquired  property,  and  have  divided  it  among  the  creditors 
under  that  commission:   the  bankrupt,    therefore,   could 
have  had  the  ordering  and  disposition  of  it  only  by  the 
consent  of  the  assignees.     The  question,  therefore,  is  whether 
any  distinction  can  be  drawn  between  a  consent  given  by 
an  assignee  for  creditors  and  a  consent  given  by  any  other 
owner.     I  think  that,  on  principle,  and  on  the  language  of 
the  statute  ("),no  such  distinction  can  be  taken.    The  case 
of  an  assignee  for  creditors  is  not  distinguishable  from  the 
case  of  a  trustee ;  and  if  a  trustee  clothed  with  tbe  charac- 
ter of  legal  proprietor  permitting  a  trader  to  have  the  order 
and  disposition  of  goods  is  liable  to  be  deprived  of  those 
goods  upon  the  trader's  becoming  bankrupt,  why  should  an 
assignee  for  creditors  be  exempted  from  the  same  conse- 
quences?   The  injury  to  others  is  the  same,  and  is  coca- 


(»)  2  M.  D.  &  D.,  at  p.  741, 
(')  15  Ves.   114. 

(»)  8  V.  <fek,  106;  2  Rose,  179. 
(*)  Amb.,  629. 


(*)  2  Ves.  Jun,,  at  p.  68. 
(•)  4  Bing.  N.  C,  290. 
(')  4  Bing.  N.  C,  at  p.  298. 
(«)  6  Geo.  4,  c.  16,  s.  72. 


•dt 

id 
tan 

SmI 
ntit 


rou 
r.  J 

have  been  *firmly  settled  that  the  court  i 
interpleader  issue  consider  the  equitable 
ties :  Roach  v.  Wright  (') ;  Shingler  v,  1 
/"opeO;  Bank  of  Ireland  V,  Perry  {"). 

[Dekman,  J.:  I  rested  my  judime 
Coihin  {')  upon  the  ground  of  wnat  I  ui 
agreement  of  the  parties  at  Chambers,  thi 
deal  with  the  equities.] 

The  object  of  an  interpleader  issue  la 
of  the  court  as  to  who  ia  entitled  to  the  b 
of  the  goods. 

Brett,  J.:  This  case  has  been  very  f 
a^ed  on  both  sides.  I  have  come  to  t 
the  role  to  enter  a  verdict  for  the  defends 
absolute.  The  dispute  arises  upon  an 
between  the  plaintiff  as  trustee  of  ope 
nipt,  and  the  defendant,  a  creditor  of  '. 
obtained  iudgiuent  and  execution  against 
reserved  for  the  coart  to  draw  inferences 
I  draw  from  the  facts  reported  to  us  is 
wards,  who  carried  on  the  bnsiness  of  an 
waa adjudicated  a  bankrupt  in  1870.  Th 
apiJbinted  trustee ;  and,  in  order  to  obt 
tfte  creditors,  he  allowed  Edwards  (who 
.  discharge  under  the  act)  to  remain  in  the 

I')  S  B.  &  AIJ.,  22B.  (')  8  M.  4  V 

O  i  U  U.  &  Q..  396,  400;  22  L.  J.         (*)  7  II,  A  N 

(Ph-I.  «1.  (')  Lttw  Ke|i 
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basiness  as  before.  At  first  the  busineBS  was  remaner- 
e,  bnt  latterly  it  had  been  carried  on  at  a  loss.  AVhilst 
/ards  BO  carried  on  his  trade,  he  contracted  a  debt  with 
on,  who  had  no  notice  of  the  bankruptcy  ;  and  Nixon 
lined  a  judgment  a^inat  him  in  this  court,  underwiiich 
sheriff  of  Kent,  on  the  18th  of  January,  1875,  seiied 
ain  furniture  at  the  residence  of  Edwards  at  Sevenoaks, 
ch  on  sale  realized  £136.    The  fnmitare  so  seized  had 

1  acquired  by  Edwards  by  means  of  his  trading  in  the 
iner  before  mentioned.  Under  these  circumstances;  I 
srtain  but  little  doubt  that  at  law  the  famitnre  in  qties- 

belonged  to  the  plaintiff  as  trustee.  But  we  are  called 
n  to  decide  the  rights  of  the  parties  under  an  inter- 
kder  issue  obtained  at  the  instance  of  the  sheriff,  in  which 
t]  case  other  than  legal  considerations  *arise.  It  seems 
ae  that  the  facts  proved  bring  thit  case  precisely  within 
ii^kton  V.  Gitley  {').  It  was  suggested  by  the  learned 
Qsel  for  the  plaintiff  that  that  case  had  lieen  overriiled 
fas  wrongly  decided ;  and  expressions  of  Lord  Eldon  in 
sequent  cases  were  referred  to  intimating  his  disapproral 
t, — amongst  others,  Mxparte  Martin^.  Be  thatasit 
',  Mr.  Willis  has  satisfied  ns  that  no  court  of  equity  haa 
Tuled  Troughton  v.  Gittey  ('),  but  tliat,  on  the  contrary, 
las  repeatedly  been  affirmed.  Lord  Eldon  himselt  m 
parte  Bourne  ('),  seems  to  have  accepted  the  doctrine 
Vrouahtonv.  Oitle]/  {')aa  an  equitable  doctrine  then  in 
e.  So,  in  Bx  parte  Butler  {'),  Sir  John  Cross,  sitting 
le  Court  of  Bankruptcy,  affirmed  the  doctrine  of  Trcmgh- 
V.  Qitley  (').  And,  further,  there  is  the  exceedingly 
ng  authority  of  the  Lords  Justices  Turner  and  Knight 
ce  in  Tucker  v.  Hernaman  ('),  in  favor  of  Trougkiony. 
'■ey  ('),  as  an  existing  eqnitable  doctrine.  Inasmncb, 
■eiore,  as  I  think  the  present  case  falls  within  the  prin- 
e  there  enunciated,  it  follows  that,  as  a  court  of  equity 
dd  decree  that  the  furniture  in  question  belongs  to  the 
tndant  rather  than  to  the  plaintiff,  this  court  must  in 
manner  hold  that  the  defendant  has  the  better  title.  Il 
10  means  follows  tliat,  if  this  had  been  a  dispute  be- 
in  the  plaintiff  and  Edwards  in  a  court  of  law,  the  for- 
would  not  have  succeeded,  according  to  Nias  v.  Adrm- 
('),  There  was  no  interpleader  there,  and  consequently 
[uestion  arose  as  to  equitable  rights.  The  dispute  arose 
reen  the  assignee  and  the  debtor  ;  and,  as  the  bankrupt 

Amb.,  828.  (')  4  D.  M.   &   Q.,  39B;  23  L,  J.(Cb.), 

16  VcH..  lis.  191. 

2  Gl.  4  J.,  13V,  at  p.  HI.  (')  8  B.  4  Aid.,  225. 
2M.  D.  AD.,  731,741. 


eld  that  the 
tre,  this  had 
ds,  we  mast 
jignee.  But 
bankruptcy 
equity,  as  I 
favor  of  the 
\.t  he  has  the 

upon  [654 
ce  notice  of 
I  plaintiff,  as 
liture  seized, 
table  claims 
e  recent  case 
Jthough  my 

.     ._.  ._ __..__ ^'^{')>  the  rest 

of  the  court  came  to  the  conclusion  that  it  was  competent  to 
them  to  do  so.  The  statement  in  the  head-note  to  that  case 
is  this, — "Upon  an  interpleader  issue  the  court  will  consider 
the  equitable  rights  of  the  parties ;  "  and  that  seems  to  me 
to  be  a  correct  statement  of  the  point  decided.  There,  the 
action  was  brought  by^the  mortgagees  of  a  ship  against  per- 
sons to  whom  she  had  been  chartered  by  them  after  the 
mortgage.  The  charterers  interpleaded,  and  an  issue  was 
directed  between  the  plaintiffs  and  the  trustee  in  bankruptcy 
■  of  the  mortgagors;  and,  upon  a  case  stated  between  the 
jiartiea,  the  question  was  whether  the  plaintiffs  were  en- 
titled to  the  freight  as  against  the  claimant,  the  trustee  :  the 
court  held  that,  inasmuch  as  the  plaintiffs  were  equitably 
entitled  to  the  freight  as  against  the  owners,  and  the  trustee 
could  only  claim  that  to  which  the  bankrupts  were  equitably 
aa  well  as  legally  entitled,  the  plaintiffa  were  entitled  to 
recover.  But  there  was  a  further  authority  decided  by  the 
same  court,  viz.,  Bank  qf  Ireland  v.  Perry  i^).  There  a 
special  case  was  stated  upon  an  interpleader  issue  in  an 
action  by  the  defendant  against  merchants  in  'London,  to 
recover  the  balance  of  the  price  of  a  cargo  of  grain  sold  by 
him  to  them,  which  sum  tiie  plaintiffs  claimed  to  have  ap- 
plied in  discbarge  of  a  bill  drawn  upon  and  accepted  by  the 
defendant,  and  discounted  by  them.  Tlie  court  held  that 
the  plaintiffs  were  equitably  entitled  to  have  a  certain  sum 
in  tlie  hands  of  the  London  merchants  applied  pro  tanto 
in  discharge  of  the  bill  so  discounted  by  them.    In  giving 

('}  AiOt.  |).  rb4.  (»)  Law  Ro|i„  1  Ex.,  14. 

I')  U.r  Rfp„  -■!  Ex.,  269, 

14  Eno.  Rep.  62 
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judgment,  Cleasby,  B.,  says:  The  case  has  been  presented 
to  us  sitting  in  a  court  of  equity,  and  we  axe  asked  to  say 
that  in  equity  the  plaintiffs  nave  a  right  to  the  money  in 
65^  dispute.  Whether  they  have  or  not  depends  *mainl7 
on  Mix  parte  Waring  (*),  and  the  cases  which  have  followed 
that  decision."  In  Duncan  v.  Cashinru  although  my 
Brother  Denman  doubted,  my  Brother  Huddleston  con- 
curred with  me  in  following  the  decision  in  the  two  cases  in 
the  Excheq^uer,  and  I  think  that  decision  must  now  be  con- 
sidered a  binding  authority  in  this  court,  that,  upon  an  in- 
terpleader issue,  the  court  will  entertain  equitable  claims. 
I  therefore  think  this  rule  should  be  made  absolute. 

Grove,  J. :  I  am  of  the  same  opinion,  and  I  have  very 
little  to  add.  The  case  of  Troughton  v.  Oittey{^\  so  far 
from  being  overruled.,  appears  to  have  been  recognize  on 
several  occasions  as  laving  down  a  sound  rule  of  equity.  It 
certainly  was  adversely  observed  upon  by  Lord  Elldon  in 
Ex  parte  Martin  {*)  and  in  one  other  case  (*).  But,  in  Ex 
parte  Bourne  (^\  his  Lordship  acted  upon  the  principiles 
upon  which  Troughton  v.  Gittey  (*)  is  founded,  and  wnicli 
I  take  to  be  this,  that,  where  a  bankrupt  trades  without  tiie 
knowledge  of  his  assignees  or  trustee,  any  property  which 
he  may  acquire  by  so  trading  will  -pass  to  the  creditors 
under  the  bankruptcy ;  but  that,  if  the  assignees  or  trustee 
permit  him  to  trade,  and  knowingly  allow  him  to  treat  with 
new  creditors  who,  in  ignorance  oi  his  circumstances,  deal 
with  him  upon  the  faith  of  his  ability  to  con  tract, —es- 
pecially^ where  he  has  changed  his  trade  or  the  place  of  car- 
rying it  on, — the  new  creditors  have  a  right  to  be  paid  out 
of  the  newly-acquired  assets  before  the  creditors  under  the 
first  bankruptcy.  The  only  doubt  that  could  arise  is  occa- 
sioned by  s.  26  of  the  Bankruptcy  Act,  1869,  which  provides 
that  "the  trustee  may  appoint  the  bankrupt  himself  to 
superintend  the  management  of  the  property  or  any  part 
thereof,  or  to  carry  on  the  trade  of  the  bankrupt  (it  any)  for 
the  benefit  of  the  creditors,  and  in  any  other  respect  to  aid 
in  administering  the  property,  in  such  manner  and  on  such 
terms  as  the  creditors  direct."  But  that  section,  as  Mr. 
Willis  pointed  out,  applies  only  to  the  case  of  an  arrange- 
ment between  the  trustee  and  the  bankrupt  that  the  latter 
656]  niay  continue  to  carry  on  the  *trade  as  agent  of  the 
former  and  for  the  benefit  of  the  creditors,  and  not  to  a  case 
where  the  trade  is  carried  on  under  a  secret  arrangement 

(•)  19  Ves.,  345.  (•»)  15  Ves?.,  114. 

(«)  Ant£,  p.  654,  (*)  Ex  parte  Crew,  1«  Ves.,  286. 

(>)  Amb.,  629.  («}  2  Gl.  &  J.,  137. 
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and  the  bankrupt,  the  former  would  in  law  be  entitled  to 
the  goods.  He  has  a  duty  to  perform ;  and  he  had  posses- 
sion of  the  goods  when  the  sneriflE  went  in.  On  the  other 
hand,  the  defendant  has  a  right  of  a  high  kind  under  his 
execution.  And  we  come  to  the  conclusion  that  equity 
would  decree  the  prior  right  to  be  in  the  defendant  The 
difficulty  is  as  to  now  far  a  court  of  law  may  upon  an  issue 
of  this  kind  take  notice  of  equitable  rights.  We  have  not 
been  very  accurately  informed  as  to  what  is  the  machinery 
which  a  court  of  equity  would  bring  to  bear  upon  a  case  of 
this  kind.  And  imust  confess  1  entertain  considerable 
doubt,  although  I  do  not  see  my  way  so  clearly  as  to  say 
that  I  feel  confident  we  are  not  doing  justice.  The  doubts 
I  ventured  to  intimate  in  the  recent  case  of  Duncan  v. 
Cashini^)  are  not  wholly  removed.  In  that  case,  as  well  as 
in  the  two  cases  in  the  Exchequer,  there  was  something  like 
an  agreement  between  the  parties  to  submit  themselves  to 
the  equitable  jurisdiction  or  the  court ;  and  it  was  upon  that 
ground  that  my  judgment  proceed*^.  I  do  not  quite  see 
how,  sitting  in  a  court  of  law,  we  are  to  do  full  justice  to  all 
the  parties  as  a  court  of  equity  or  a  court  of  bankruptcy 
might  do.  But  I  feel  that  fought  to  accept  the  decision  in 
Duncan  v.  Cashin{^)  as  the  judgment  oi  the  court;  and 
though,  if  the  matter  were  res  imegra^  I  might  have  con- 
sidered myself  free  to  discuss  it,  I  see  no  reason  why  we 
should  not  decide  this  question  upon  equitable  grounds.  I 
therefore  agree  with  the  rest  of  tne  court,  though  not  with- 
out some  doubt  and  hesitation. 

Rule  absolute. 

Attorneys  for  plaintiff :    Or  oner  &  Norton. 
Attorneys  for  defendant :    Reep^  Lane  &  Co. 

(»)  Ante,  p.  654. 


[Law  Reports,  10  Common  Pleas,  658.] 
Jwie  22,  1875. 

658]  *GvviNNELL  V.  Eamer  and  Wife. 

Nuisance — Leaving  an  insecure  Orating  in  a  public  fooUpadi — Landlord  and  TenauL 

A.  was  injured  by  the  giving  way  of  a  grating  in  a  public  foot-way,  which  was 
used  for  a  coal-shoot  and  for  letting  light  into  the  lower  part  of  premises  adjoining. 
These  premises  were  at  the  time  of  the  accident  under  lease  to  B.,  who  covenantwi 
to  repair  and  keep  in  repair  all  except  the  roofs,  main  walls  and  main  timbers.  At 
the  time  of  the  demise  the  grating  was  unsafe ;  but  there  was  no  evidence  that C,  the 
landlady,  htul  any  knowled;^e  of  its  unsafe  state;  and  the  jury  found  that  no  blame 
was  attributable  to  her  for  not  knowing  it: 
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condition  when  the  house  was  let,  at  Michaelmas,  1873,  We 
consider  the  plaintiff  was  not  making  any  improper  use  of 
the  place  when  the  accident  occurred. '^  And  they  assessed 
the  damages  at  £50.  ^ 

The  learned  judge  nonsuited  the  plaintiff,  on  the  ground 
that  there  was  no  evidence  that  Mrs.  Eamer  had  any  Knowl- 
edge of  the  unsafe  state  of  the  grating  when  the  house 
was  let. 

At  the  request  of  the  plaintiff's  counsel,  a  third  question 
was  put  to  the  jury,  viz.,  whether  the  insecurity  of  the  grat- 
ing was  such  that  Mrs.  Eamer,  with  reasonable  care  and  dili- 
gence, ought  to  have  discovered  it  when  she  let  the  house. 

The  iury  answered,  "She  is  not  to  blame  for  not  know- 
ing it.'^ 

H.  Matthews^  Q.C.,  in  Easter  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff  for  £50,  pursuant  to 
leave  reserved,  or  for  a  new  trial  on  the  grounds  of  mis- 
direction and  that  the  finding  on  the  third  question  was 
against  the  weight  of  evidence. 

PoweUy  Q.C.,  and  Jelf^  showed  cause :  The  finding  of  the 
jury  exonerates  the  defendant  from  all  blame ;  and  the  evi- 
dence abundantly  warranted  it. 

[Brett,  J. :  Assuming  that  the  grating  was  unsafe  at  the 
time  of  the  letting,  but  without  the  knowledge  of  the  land- 
lord, and  without  blame  to  him  for  not  knowing  it,  and  the 
660]  tenant  is  under  *covenant  to  repair  and  keep  the 
premises  in  repair, — ^is  the  landlord  liable  1] 

Clearly  not.  It  may  be  conceded  that  the  owner  may  be 
liable  to  an  action  for  an  injury  of  this  sort,  if  he  lets 
the  premises  with  knowledge  that  the  nuisance  is  existing 
at  tne  time,  and  makes  no  provision  for  its  removaL  But, 
where  the  landlord  has  taken  care  to  provide  that  the  bur- 
then of  repairing  shall  be  borne  by  the  tenant,  he  casts  off 
all  responsibility  from  himself.  This  is  distinctly  laid  down 
in  the  recent  case  of  Pretty  v.  Bickmore  (*). 

In  Oandy  v.  Jubber  {*)  the  occupier  of  the  premises  was 
not  under  covenant  to  repair. 

Sawyer  {H,  Matthews^  Q.C.,  with  him),  in  support  of  the 
rule :  In  Pretty  v.  Bickmore  Q  the  tenant  knew  of  the  de- 
fective condition  of  the  coal-plate ;  and  the  Chief  Justice 
relies  upon  that  cirumstance. 

[Brett,  J. :  That  is  not  the  ground  on  which  the  judge 
who  trieci  the  cause  puts  the  decision.] 

Before  that  case,  the  rule  was  understood  to  be  clear 
that,  if  a  landlord  lets  premises  with  a  dangerous  nuisance 

(^)  Law  Rep.,  8  C.  P.,  401.  («)  5  B.  A  S.,  78;   83  L.  J.  (Q.RX  151- 
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which  he  does  not.  1/ he  lets  thepremi 
all  parties  agree  that  he  is  responsible 
delivered  judgraent  in  that  case,  report* 

Desman,  J.,  referred  to  Cheetkam  v. 
T.  Rogers  ('),  and  Russell  v.  Sheidon  (' 

The  defendant,  having  let  the  premif 
'nuisance  upon  them,  ought  not  to  be 
get  rid  of  her  liability  for  the  conseque 
ing  the  duty  of  future  repairs  upon  a  tl 
a  responsible  person  or  not.  At  all  evt 
against  the  weight  of  evidence  upon  th 
to  the  jury. 

Brett,  J.:  This  waa  an  action  agaii 
the  owner  of  premises  in  Cheltenham  ft 
happened  to  the  plaintiff  after  a  demi 
the  time  of  the  demise,  a  grating  whicl 
tenaat  to  the  premises,  and  which  was 
pavement  in  front  of  the  house,  was  ( 
be  a  nuisance.  The  owner  at  the  time  1 
the  defective  state  of  the  grating,  an 
knowing  it,  and  was  guilty  of  no  negli^ 
ant  of  it  By  the  terms  of  the  demis 
himself  to  repair  and  keep  in  repair  \ 
main  walls,  and  main  timbers  of  the 
Btate  of  facts.  Pretty  v.  Bickmore  (')  ii 
particular.  The  court  there  held  that, 
demised,  and  there  is  no  longer  any  obi 
lord  to  keep  them  in  repair,  out  that  du 
cast  upon  the  tenant,  a  person  who  is  i 
of  repair  of  them  has  no  remedy  again! 
mast  act  upon  that  case.  And  I  must 
(hat  I  have  heard  no  argument  to  show 
«M»re(')  was  not  rightly  decided.  If 
time  of  the  demise  knows  of  the  defei 


!  Silk.,  460;  IS  Mod.,  63». 

(•)  4  T.  R. 

1  Ad.  &  E.,  823." 

C)  a  H.  B 

I  M.  &  W.,  456. 

(')  3  (t  B, 

S  B.  4  S.,  at  p.  488. 

W  La*  B 

S  B.  4  9.,  at  p.  49-2. 
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to  cause  it  to  be  remedied,  he  may  be  liable  too.  But  I 
doubt  very  much  whether,  if  the  burthen  of  rejMiir  is  cast 
upon  the  tenant,  the  duty  of  the  landlord  does  not  al- 
together cease.  Here  the  accident  occurred  after  the  de- 
mise. If,  therefore,  the  plaintiff  has  any  remedy  at  all,  it 
must  be  against  the  tenant,  and  not  against  the  landlord. 

Denm AN,  J. :  I  am  of  the  same  opinion,  Pretty  v.  Bijck- 
TTwre  (')  is  an  authority  expressly  in  point ;  and  J  see  no 
reason  to  doubt  that  it  was  correctly  decided.  The  case  was 
fully  argued.  Rex  v.  Pedly  (*)  was  cited,  and  the  rule  was 
refused.  The  liability  of  the  party  was  put  upon  the  true 
662]  ground.  To  render  the  owner  *liable,  circumstances 
must  hQ  shown  as  are  mentioned  at  the  close  of  the  judg- 
ment in  Todd  v.  Flight  ('). 

LiNDLEY,  J. :  I  ana  of  the  same  opinion.  Pretty  v.  Bii^- 
more  (')  is,  I  think,  right  in  all  respects.  There  might  be 
some  question  as  to  Oandy  v.  Jubh€r{^\  which,  however, 
rather  supports  than  conflicts  with  Pretty  v.  Bickmore  ('). 

RvZe  discharged. 

Attorney  for  plaintiff  :  T,  J.  PvZlen. 

Attorney  for  defendants  :  E.  Doyle^  for  Taynton  &  Son, 
Gloucester, 


(M  Law  Rep.,  8  C.  P.,  401. 
O  1  Ad.  A  E.,  821. 


(»)  9  C.  B.  (N.S.).  877 ;  80  L.  J.  (C.P.),  iL 
(*)  6  B.  A  S.,  78;   88  L.  J.  (Q.B.),  151. 


Where  premises  are  out  of  repair  at 
the  time  they  are  leased,  in  particulars 
which  the  landlord  is  bound,  as  against 
third  persons  not  to  allow,  the  land- 
lord is  liable  for  anj  injuries  sustained 
by  a  third  person  from  such  want  of 
repair :  Waggoner  v.  Oermain,  8  De- 
nio,  806,  explaining  Blunt  v.  AilceUt 
15  Wend..  24;  BMins  v.  Mount,  83 
How.,  524,  4  Rob.,  561 ;  Bellows  v. 
Sackett,  15  Barb.,  96  ;  Pickard  v.  Col- 
lins, 23  Barb.,  445;  Moody  v.  Mayor, 
43  Barb.,  282 ;  Benson  v.  Suarez,  43 
Barb.,  409,  28  How.  Prac,  511,  19 
Abb.  Prac.,  61 ;  OUy  of  Chicago  v. 
Brennan,  65  Ills. ,  160 ;  Clancy  v. 
Byrne,  56  N.  Y.,  129;  15  Am.  Rep., 
391,  and  note,  898  ;  McDonough  v.  ^- 
m&re,  3  Allen  (Mass.),  267;  U.  8.  v. 
KimmvU,  3  Washington  Law  Reporter, 
7  ;  6  Am.  Law  Review,  614 ;  BeUows 
V.  Sackett,  15  Barb.,  96  ;  Davenport  v. 
Rnchfan,  16  Abb.,  341,  10  Bosw.,  20, 
affirmed  37  N.  Y.,  568 ;  Anderson  v. 
Durkee,  1  Rob.,  238,  26  How.,  105; 
Irwin  V.  Wood,  4  Rob.,  138,  affirmed  51 


N.  Y..  224;  Leonard  v.  Stcrer,  115 
Mass.,  86  ;   15  Am.  Rep.,  76,  78  note. 

But  not,  even  in  such  case,  .if  the 
tenant's  use  is  what  produces  the  in- 
jury :  Rich  V.  Basteffield,  4  Com.  B., 
783,  56  Eng.  Com.  L.  Rep.,  5  N.  Y. 
Leg.  Obs.,  463,  reversing  S.  C,  2  Car. 
&  Kirw.,  257,  61  Eng.  Com.  L.  Bqi.; 
Pickard  v.  CoUins,  23  Barb.,  444. 

But  see  BeOows  v.  Baekett,  15  Barb., 
96. 

A  landlord  and  tenant  are  both  liable 
for  damages  arising  from  a  nuisanoe 
erected  by  a  landlord  in  the  house,  and 
continued  to  be  used  by  the  tenant  while 
occupying  it,  as  the  construction  of  a 
privy  and  pipe  which  leaks  npon  an 
adjoining  owner :  McCaUum  v.  Hvteh- 
inson,  7  Upper  Can.  Com  PI.,  508. 

A  landlord  who  negligently  or  im- 
properly constructs  his  premises— as  a 
drain — or  when  they  become  defective, 
after  notice,  suffers  them  to  remain  so, 
is  liable  to  his  tenant  or  a  stranger 
who,  being  himself  free  from  fault,  ia 
injured  thereby :    8c<^tt  v.  Simons,  54 
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t    anee  or  malfeaianti,  as  for  obstractlng 

9    ancient   lights,  or  for  wmfeamnee.  as 

.     for  not  taking  care  of  premises  80  as  to 

t    prevent  the  consequences  of  a,  publio 

,    nuisance.      In  these  cases  the  action 

.    should,  in  general,  be  against  the  party 

,     who  did    the   act    complained  of,  or 

i    against  the  occupier,  and  not  against 

.    the  owner,  it  the  premises  were  in  the 

possession  of    his    tenant,  unless  the 

owner  had  covenanted  to  repair  ■  Oily 

o/Ghiengov.  Bi-ennan,  S5  Ills.,  180. 

Where  one  leases  premises  to  an- 
other, covenanting  to  keep  the  build- 
ings in  repair,  and  in  consequence  of 
his  neglect  to  repair  the  same,  a  shed 
falls  drawing  down  with  it  a  building 
of  an  adjoining  proprietor,  and  ininr- 
mg  the  property  of  the  latter  therein, 
an  action  will  lie  against  the  lessor  to 
recover  the  damages  :  Benam  v.  Sua- 
rez,  43  Barb.,  406  ;  Chicago  v.  Brm- 
■nan.  85  Ills. ,  160 ;  (T!  &  v.  KimmuU.  3 
Washington  Law  Reporter,  7 :  8  Am. 
LawHev.,014. 

A  partj  In  the  actual  possession  of  a 
dtj  pieris  responsible  in  damages  aris- 

ietime,  and  the  injury    mg  from  its  bad  condition,  irrespective 

happened  In  conseqaence  of  such  neg-  of  the  question  of  ownership  ;  and  in 
led,  whiie  the  plwntlff  was  in  the  ei-  suits  for  such  damages,  the  possession 
erdse  of  dne  care,  the  city  would  be  ofthedefendant  baiogBhown,  theques- 
liable  to  him.  tion  of  title  does  not  arise.     'An  agree- 

Where  the  plaintiff  sought  to  re-  ment  between  A.  and  B.  joint  poBsea- 
ttiver  of  a  dty  for  Injuries  received  in  aora  of  a  pier,  that  B.  shall  feeep  it  in 
tonseqnence  of  a  neglect  to  keep  ita  good  repair  is  no  defence  to  an  action 
eommon  council  room  in  a  proper  and  against  A,  by  a  third  party  to  recover 
««(o  condition,  the  court  was  asked  to  damages  for  an  injury  arising  from  its 
instrnct  the   jury  that  to  entitle  the    defective  condition. 

n"  intiff  to  a  verdict  it  must  appear  The  owners  of  a  pier  in  the  dty  of 
m  the  ovidenc*  that  it  was  the  duty  New  York  leased  it  to  a  third  party 
of  the  dty  to  keep  the  room  where  the  who  agreed  to  keep  it  in  as  good  repair 
pluntiff  was  injured  in  repair,  which  as  it  then  was,  reserving  to  themselves 
»«  refosed.  Held,  that  while  the  in-  a  right  to  use  and  occupy  as  much  of 
Mraction  embodied  a  correct  proposi-  the  pier  aa  their  business  might  re- 
tno  of  law  It  was  not  error  to  refuse  it.  quire ;  and  under  this  agreement  con- 
«  the  ancoQtMdicted  testimony  was  tinued  to  use  the  dock  ;  held,  that  this 
that  Ihe  city  at  the  time  of  the  injury,  wa6  a  joint  posseasion,  rendering  them 
and  for  many  years  before,  had  been  jointly  liable  with  their  lessee  Tor  the 
in  the  eicluslve  possession  of  the  <'eath  of  a  horse  caused  by  a  defective 
premise^  for  the  purposes  of  its  pub-  condition  of  the  pier ;  Canavan  v.  Conk- 
lie  scesions  o!  its  common  councils,  Hn.l  Daly,  509,  1  Abb.  Pr..N.  S..a71; 
«nd  no  testimony  was  offered  tending  Belhiea  r.  Sackett,  15  Barb..  88. 
to  ihow  the  duty  of  any  other  party  to  The  occupant  of  apartmeaU  in  a  tent- 
kKp  them  in  repair  ;  and  therefore  the  ment  lumst,  is  not  bound  either  to  see 
amy  of  keeping  them  from  becoming  to  the  erection  of  a  proper  sink  or  privy 
wngerons  arose  pnma  JCKie  from  the  upon  the  premises,  or  to  cause  it  to  be 
Iki  of  poMession.  emptied  to  prevent  an  OTerSow.     This 

The  liabUity  to  an  action  in  respect    is  a  matter  which  the  landlord  Is  re- 
Md  property,  may  be  for  muftot-    quired  tolookattei  and  prevent,  or  elso 

14  Eno.  Rep.  63 
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to  stand  to  the  oonaequenoes  :  Ftuh  v. 
Kavanaugh,  24  How.  Prac.,  847. 

If  premises  are  in  good  order  wlien 
demised,  bat  afterwaMs  become  ruin- 
ous and  danfferous,  the  landlord  is  not 
responsible  therefor  either  to  the  occu- 
pant or  the  public,  during  the  continu- 
ance of  the  lease,  umess  he  has 
expressly  agreed  to  repair,  or  has  re- 
newed the  lease  after  the  need  of  re- 
pair has  shown  itself ;  and  this  rule 
applies  to  a  lessee  out  of  possession, 
who  has  sublet  to  another  who  is  in  • 
possession. 

Such  a  lessee,  therefore,  is  not  liable 
for  any  injury  to  the  property  of  a  per- 
son lawfully  upon  the  premises  there- 
with, resulting  from  a  neglect  to  keep 
them  in  repair  ;  and  this  is  so,  although 
by  his  covenant  with  his  landlord  he  is 
bound  to  make  all  ordinary  repairs. 
The  covenant  does  not  give  a  right  of 
action  to  or  impose  a  liability  in  favor 
of  a  stranger :  Clancy  v.  Bvrne,  56  N. 
Y.,  129 ;  15  Am.  Rep.,  891,  898  note, 
reversing  65  Barb.,  844 ;  6  Am.  Law 
Hev. ,  614 ;  DitehUt  v.  Spuyt&n  DuyvU^ 
ete.f  3  Law  and  £q.  Reporter,  56  ;  N.  Y. 
Court  Appeals. 

If  a  third  person  sustain  damages  by 
reason  of  the  non-repair  of  an  i^join- 
ing  house,  as  the  lead  and  gutters,  in 
the  occupation  of  a  tenant,  the  law  pre- 
sumes the  tenant  was  bound  to  make 
the  repairs,  and  the  landlord  is  not 
liable  except  upon  proof  that  he  was 
bound  to  make  them :  BaUerman  v. 
Finn,  82  How.,  501 ;  Raster  v.  New- 
house,  4  E.  D.  Smith,  20 ;  Rich  v.  Bos- 
terfleld,  4  C.  B:,  788,  56  £ng.  C.  L.,  5 
N.  Y.  Leg.  Obs.,  468,  reversing  S.  C,  2 
Car.  &  Kirw.,  257,  61  Eng.  Com.  Law  ; 


Bobbins  v.  Mormt,  88  How.  Pnc.,24, 
4  Rob.,  561 ;  Chicago  v.  Brmnan,  65 
ms.,'l60:  Clancy  v.  Byrne,  56  N.I. 
129 ;  6  Am.  Law  Rev..  614. 

See  Beg.  v.  Barrett,  9  Cox's  Cr.  Caa., 
255. 

The  owner  of  a  building  with  ft  roof 
so  constructed  that  snow  and  ice  col- 
lecting on  it  from  natural  causa,  will 
naturally  and  probably  fall  into  the  ad- 
joining highway,  is  not  liable  to  a  per- 
son injured  by  such  a  fall  upon  him, 
while  travelling  upon  the  highwaj  with 
due  care,  if  the  entire  buuding  ia  at 
the  time  let  to  a  tenant,  who  has  cor- 
enated  with  the  owner  "to  make  all 
needful  and  proper  repairs,  both  inter- 
nal and  external,"  it  not  appearing  that 
the  tenant  might  not  have  cleared  the 
roof  of  snow  by  the  exercise  of  doe 
care,  or  that  he  could  not  by  proper  pre- 
caution have  prevented  the  aoddeot: 
Leonard  v.  Storer,  115  Mass.,  88^  15 
Am.  Rep.,  76,  78  note. 

The  owner  of  a  ferry  is  not  liable  to 
one  inlured  by  the  servant  of  one  to 
whom  ne  has  leased  it :  Noriofn  v.  Fm- 
\caU,  26  Barb.,  618;  PiAUr  v.  A^ 
mowr,  4  Bosw. ,  147-8. 

Where  a  lessee  or  grantee  tmixs- 
ues  a  nuisance  of  a  nature  not  eaBen- 
tially  unlawful,  he  is  liable  to  an  a^ 
tion  for  it  ouiy  after  notice  to  reform 
or  abate  it.  Where  a  lime-kiln  has 
once  been  erected  and  used,  its  subse- 
quent use  in  the  course  of  the  bua- 
ness,  if  a  nuisance,  is  a  cofnHnuingfin^y 
bringiuj?  it  within  the  role  above  stated  ; 
and  each  successive  burning  of  \tm 
therein  is  not  to  be  regarded  as  an  orij^ 
nal  nuisance;  Slight  v.  GuUiof,  ^ 
Wise..  675. 
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Acknowledgment  of  Deed  by  Married  Woman  ttnder  8  <j&  4  Win,  4,  e.  74 — OmiiMWi  i* 
Jurat  of  Affidavit  of  VerifieaHon — Notarial  CerUfieaie, 

The  oonrt  allowed  a  certificate  of  acknowled^ent  under  8  A  4  Wm.  4,  c.  74.  taken 
at  Loch  Haven,  Pennsylvania,  to  be  filed,  notwithstanding  that  the  jurat  of  the  affi- 
davit of  verification  was  defective,  in  not  naming  the  place  where  the  acknowladj^- 
ment  was  taken,  or  describing  the  deponent, — ^there  being  a  notarial  oertiiicttfl 
identifylDg  the  place  and  the  parties. 

A  SPECIAL  commission  was  issued  directing  certain  com- 
missioners to  take  the  acknowledgment  of  a  deed  for  the 


;h  she  was  entitled, 
w  residing  at  Loch 
The  acknowledg- 
is  and  Jesse  Merritt, 
commission,  and  an 
^ledgment  was  made 
asioaers  by  whom  it 
lows:  *' Sworn  and 
prU,  1876.     Orrin  T. 

e%rd  P.  M'Cormick, 
in  county,  Pennsyl- 
("om  on  that  day,  in 
that  Orrin  T.  Noble 
ed  and  qualified  to 
bat  the  name  Hiram 
and  also  the  name 
t  thereon,  were  the 
lid  Hiram  R.  Childs 

Tne  offlcec  ol  tue  court  nnder  tte  if'ines  and  Recoveries 
Act,  3  &  4  Wm.  4,  c.  74,  having  reiased  to  receive  the  cer- 
tificate and  affidavit  of  verification,  on  the  gronnd  that  the 
jurat  was  defective  in  not  statii^  the  place  where  the  affi- 
davit was  sworn,  and  also  in  omitting  the  "description"  of 
the  deponent, 

Warner  moved  for  an  order  directing  the  officer  to  receive 
and  file  the  documentB,  As  to  the  hrst  objection,  he  re- 
ferred to  *Jie  Saunderson  (') ,  where  the  court  allowed  [668 
a  certificate  of  an  acknowledgment  taken  at  Adelaide  to  be 
filed,  notwithstanding  the  affidavit  of  verification  omitted 
to  mention  the  place  where  the  acknowledgment  was  taken, 
—there  being  an  affidavit  that  all  the  documents  came  from 
Adelaide,  and  that  all  the  parties  resided  there. 

Lord  Colertoge,  C.J. :  I  think  that  will  do.  Re  Sarah. 
Chandler  (*)  is  a  distinct  authority  to  the  same  effect.  And 
I  thiok  the  second  objection  is  cured  by  tbe  notarial  certifi- 
cate, which  clearly  enough  identifies  the  parties. 

The  rest  of  the  conrt  concurred. 

Order  granted. 

ittorneys  for  applicant :    Tbrr  <fe  Oo. 

)  B  C.  R  (U.S.),  9S;  28  L.  J.  (C.P.),  264.  .   '  (^  1  C.  B,  (U.S.),  S23 

VWe  an  acknowledgment  Is  with-  See  People  v.  Sarrittm,  8  Barb.,  S60; 

a  TenoB  It  ifl  void :    ViTieent  t.  Monk   t.   FaTiine«r,   17   tipper   Can. 

7>fc,5Park.,88,  15Abb.,234;H't(-  Com.  PI.,  «. 

I T.  Cramer,  36  Iowa,  23.  And  tba  afflifug  hf  the  notar;  of  his 
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official  seal  apon  which  the  name  of 
the  county  is  engraven,  does  not  cure 
the  defect:  WiUard  v.  Cramer,  36 
Iowa,  22;  Vance  v.  Schuyler,  6  Ills., 
160. 

Where  the  acknowledgment  of  a 
married  woman  is  required  to  be  taken 
separate  and  apart  from  her  husband, 
one  taken  without  a  compliance  with 
this  requirement  of  the  law  is  void : 
Merster,  24  Mich.,  447 ;  Moorman  v. 
FUIi&r  V.  Board,  11  Bush  (Kj.),  135  ; 
StilweU  Y.Adams,  20  Ark.,  346 ;  JSea- 
ton  ▼.  Fryberger,  38  Iowa,  186 ;  L^- 
wich  V,  Ncal,  7  West  Va.,  569. 

An  acknowledgment  bj  a  married 
woman,  not  valid  on  its  face,  cannot  be 
subsequently  corrected  or  helped  out 
bv  parol  proof :  Marsh  v.  Mitchell,  26 
N.  J.  Eq.,  497 ;  Enhor  v.  Ttumipson, 
46  Ills.,  221 ;  Kerr  v.  RusseU,  69  Ills., 
666 ;  Board  v.  Damson,  65  Ills,,  124  ; 
Bcbinson  v.  Nod,  40  Miss.,  253 ;  8til- 
well  V.  Adams,  29  Ark.,  346  ;  Heaton 
v.  Fryberger,  38  Iowa,  185 ;  Lefturich 
V.  Neal,  7  West.  Va,,  569. 

In  some  states  it  is  held  that  a  certifi- 
cate of  acknowledgment  in  due  form 
in  the  absence  of  fraud  or  duress  is 
conclusive,  and  cannot  be  impeached  by 
parol  testimony :  Hester  v.  Glasgow, 
79  Penn.  St,  R.,  79. 

In  others  that  it  may  be :  Kerr  v. 
RusseU,  69 Ills.,  666  ;  Marsha.  MitcheU, 
26  N.  J,  Eq.,  497  ;  Hughes  v.  Coleman, 
10  Bush  (Ky,),  246. 

See  Hester  v.  Glasgow,  79  Penn.  St. 
R,,  83;  Kennedy  v.  Ten  Broeck,  11 
Bush  (Ky.),  241. 

In  New  York  it  is,  by  statute  only, 
presumption  evidence  of  execution : 
1  R.  S.,  759,  §§  16,  17,  1  Edm.  St., 
710,  711. 

It  has  been  held  that  an  innocent 
purchaser  of  land  has  a  right  only  upon 
the  record  of  a  deed  which  shows  upon 
its  face  that  a  wife  has  executed  and 
properly  acknowledged  a  deed  with  her 
husband,  and  the  wife  will  not  be  al- 
lowed to  avoid  the  same,  as  to  such  a 
purchaser,  without  notice,  by  showing 
her  signature  to  be  a  forgery,  and  that 
she  never  in  fact  acknowledged  the 
same  :  Kerr  v.  Russell,  69  Ills.,  666 ; 
Hester  v.  Glasgow,  79  Penn.  ^t.  R.,  79. 

See  Maston  v.  HaUey,  61  Missouri, 
196. 

Where  a  notary  fails  to  set  forth  in 
a  certificate  of   acknowledgment  the 


facts  necessary  to  constitute  a  good  cer- 
tificate, he  may  correct  his  certificate 
if  the  facts  will  warrant  him  in  so  do- 
ing, and  he  may  be  compelled  so  to  do 
by  mandamus.  But  a  court  of  eqiiitj 
has  no  jurisdiction  to  correct  soch  mia- 
tilkes :  Waunall  v.  Kem,  51  MiBsoari, 
150. 

See  Board  v.  Davison,  65  His.,  125; 
Heaton  v.  Fryberger,  38  Iowa,  185; 
Leftwich  V.  Neal,  7  West  Va.,  569; 
Masten  v.  HaUey,  61  Missouri,  196. 

Where  a  married  woman  testified  that 
her  husband  did  not  leave  her  at  a&f 
time  with  the  magistrate  when  she  ac- 
knowledged a  mortgage,  and  the  magis- 
trate testified  that  the  door  to  the  next 
room,  where  the  husband  was.  not  be- 
ing shut,  he  cannot  testify  that  her  hos- 
baud  was  not  in  sight  of  his  wife  when 
she  gave  her  acknowledgmedi  Held 
inadmissible  to  impeach  the  certificate 
of  acknowledgment  which  stated  that 
she  was  examined  privily  and  apart 
from  her  husband,  in  the  absence  of 
proof  of  fraud  on  the  part  of  the  mort- 
gagee or  of  the  magistrate :  Kaumsugk 
v.  Day,  10  Rhode  Island,  391 

As  to  what  is  not  sufllcient  to  orer- 
come  an  officer's  certificate  of  acknowl- 
edgment, see  Hourteenae  v.  SckMcr, 
33  Mich.,  274;  laylorv.Cromingkidi,- 
5  N.  Y.  Leg.  Obs.,  209,  218;  ifo«to* 
V.  BrUtenham,  76  lUs.,  611;  JKerr  t. 
i{uMe^,  69  Ills.,  666;  JManati  v.  Har- 
ding, 65  Ills.,  505  ;  Moorman  v.  Board, 
11  Bush  (Ky.),  135;  Gaiumd,  eU.,  ^. 
RusseU,  68  Ills.,  426  ;  H^^hes  v.  Cold- 
man,  10  Bush  (Ky.),  246 ;  Kennedy  r. 
Ten  Broeck,  11  Bush  (Ky.).  241 ;  Ro- 
manes V.  Fraser,  16  Grant's  (Upper 
Can.)  Chy.,  97,  affirmed  rehearing,  17 
id.,  267. 

A  substantial  compliance  with- the 
statute  in  the  form  of  the  certificate  is 
sufficient ;  Calumet  v.  RusseU,  68  ills.. 
426 ;  Thayer  v.  Torry,  37  N.  J.  Uw 
Rep.,  339  ;  MorUc  v.  Farlinger,  17  Up- 
per Can.  Com.  PI.,  41. 

But  see  Heaton  v.  Fryberger,  88  Iowa, 
185  ;  Leftwich  v.  Neal,  7  West  Va., 
569. 

Where  in  consequence  of  a  defective 
acknowledgment  no  title  passed  to  the 
purchaser,  a  subsequent  statute  declar- 
ing the  acknowledgment  and  deed 
valid  is  unconstitutional,  asatt^npting 
to  divest  the  vested  rights  of  the  wife : 
Grove  V,  Todd,  41  Md.,  633. 
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ezunJnMlon  of  a  married  woman  for 
the  conveyance  of  her  land.  Tifi  so- 
licitor of  the  husband  is  not  iia  anch 
disqualified ;  Romans  v,  Fra»eT,  16 
Grant'B  (U.  C.)  Chy.,  97,  affirmed  on 
'    rehearing,  17  id.,  2fl7. 

It  aeems  a  notary  public  is  not  re- 
sponsible for  a  defective  acknowledg- 
ment when  the  party  or  his  attorney 
prepared    the    acknowledgment    and 
ft.  l..4it>l.  merely  directed  the  notary  to  sign  it : 

Ma^Btrates  interested  in  the  trans-    Fog<aiy  v.  Fhiiay,  1  Labatt  (Cal.),  59  ; 
tc&M  are  not  competent  to  Cake  the    see  same  case,  1  Labatt  (Cal.),  1. 


|Xaw.  Beports,  10  Common  Pleas,  666.] 
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[is  the  exchequer  chamber.] 
Thi  Acstralian  Agricultural  Company  v.  Saunders. 

mhtequait  Tmurana  ihitu3d  he  dhchtid — Marine  Folieg, 
•Krtdoj/ — QixmU  in  Btmtdar^i  WarAoutt. 

The  pliuatdf&  effected  a  pobcj  of  insurance  with  the  defendant  as  chairman  of  a 

«  inaarance  compnoy,  for  ," ' .--...-... 

'uhed,'  in  all  or  any  shed  oi 


ftt  Jlmiroiwe— iVori»o  that 

wA«n  Qoodt  eovtrtd 


compnoy,  for   £3,000,  "on  wool   in  bales  or  fleeoeB,  'Breaay'  and 
or  any  shed  or  store,  on  station,  or  !n  traDsit  to  By<mer  by  It    ' 
only,  or  in  aoy  shed  or  store,  or  any  wharf  in  Sydney,  nntil  placed  on  ship.      1 


piJiCT  contained  a  provlaton  as  follows :  "  No  claim  shall  be  recoverable  if  the 
property  inanred  be  previously  or  subsequently  insured  elsewhere,  onleas  the 
particalara  of  such  insurance  be  notiiied  to  the  company  in  writing."  The 
pluntiffs  sabfleqaently  eCFected  an  inanraace  with  a  Marine  Insurauce  Corapany 
locuver  £LS,600  upon  wool.  Lhe  risk  being  described  as  "at  and  from  the  Biver 
Biuier  to  Sydney  per  ships  and  steamers,  and  thence  per  ship  or  ahipa  to  London, 
incladine  the  risk  of  cr^  from  the  time  that  the  wools  are  first  walerbome  and 
ci  Irunbipment  or  landing  and  reshi|»Dent  at  Sydney."  The  frequent  practice  at 
Um  port  of  Sydney  ia  that  wool  arrivin);  there  for  shipment  is  not  delivereil  direct  to 
tke  ibip  for  which  it  Is  intended,  but  is  conveyed  to  the  stores  belonging  to  the 
penoBs  who  are  acting  as  the  stevedores  of  the  ship,  and  is  there  preeaed  for  the 
purpose  of  redaong  its  balk.  By  the  practice  and  course  of  business,  the  steie- 
duK's  receipt  ia  regarded  as  between  the  ship  and'  the  sbippers  as  equivalent  to 
tli«  mate's  receipt,  and  bills  of  lading  are  eiven  in  exchange  for  it.  Certun 
*iriiol  belonging  to  the  pluntiffs  was  forwarded  by  several  consienmonta  by  [S6ft 
nieni  steamers  from  the  River  IIuut«r  to  Sydney.  The  plaintiw  agent  at  Sydney 
W  the  wool  conveyed  on  its  arrival  to  his  own  stores,  for  the  purpose  of  being 
■filled,  and  entered  into  a  contract  for  ita  conveyance  to  London  on  board  a 
■faipv  The  wool  was  then  conveyed  from  his  warebonses  to  Uie  stores  of  the  stevC' 
<loraiaf  the  ship,  who  gave  the  usual  receipts  for  the  same.  While  in  the  stevedored 
■artbaasee,  a  portion  of  the  wool  was  destroyed  or  damaged  by  a  fire,  and  the  plain- 
liUs  aougfit  to  recover  Aicb  lose  upon  the  poficy  eSccted  with  the  defendant's  com- 
pany. The  company  resisted  the  claim,  upon  the  ground  that  the  policy  of  marine 
isnuance  above  mentioned  came  within  the  terms  of  the  provisinn  in  Uie  fii'e  policy, 
•oil  ogohl  to  have  been  communicated  to  them ; 

ffrfif  that  the  marine  policy  did  not  cover  the  wool  in  the  stevedores'  wsrehouace, 
■nil  was  not  such  an  insurance  as  the  plaintiflTs  were  bound  under  the  provUions  in 
tba  Are  policy  to  notify  t^  the  defendant's  company,  and  that  the  plaintifTs  were 
tiirnUte  entitled  to  recover. 
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Error  from  the  judgment  of  the  Common  Pleas  in  favor 
of  the  plaintiffs,  upon  a  special  case,  of  which  the  fauts  were 
in  substance  as  follows : 

The  defendant  was  the  chairman  of  the  Liverpool  and  Lon- 
don and  the  Globe  Insurance  Company. 

The  plaintiffs,  on  the  18th  of  February,  1869,  effected,  in 
Sydney,  a  policy  of  fire  insurance  with  the  defendant's 
companies  tor  £3,000,  in  which  the  risk  insured  is  thna 
described:  '*0n  wool  in  bales  or  fleeces,  'greasy'  and 
'  washed,'  in  all  or  any  shed  or  store,  on  station,  or  in  tran- 
sit to  Sydney  by  land  only,  or  in  any  shed  or  store  or  any 
wharf  in  Sydney,  until  placed  on  ship,  subject  to  a  limit  of 
1*.  6d.  on  any  one  pound  of  'washed^  wool,  and  of  lOd.  on 
any  one  pound  of  wool  *in  grease.'  "  The  fifth  clause  in 
the  policy  was  as  follows :  * '  if o  claim  shall  be  recoverable 
if  the  property  insured  be  previously  or  subsequently  in- 
sured elsewhere,  unless  the  particulars  of  such  insarance 
be  notified  to  the  company  m  writing,  and  allowed  by  in- 
dorsement hereon,  provided  that  on  such  notice  bein^  given 
after  the  issue  of  the  policy,  it  shall  be  optional  wiA  the 
company  to  cancel  the  same,  returning  the  ratable  premium 
for  tne  unexpired  term  thereof,  and  m  case  of  the  assured 
holding  any  other  policy  on  the  same  property,  subject  to 
average,  then  this  policy  is  declared  subject  to  average  in 
the  same  manner,  and  in  no  case  where  any  property  insured 
by  this  policy  is  insured  elsewhere,  shall  this  company  be 
670]  liable  to  pay  more  *than  their  ratable  proportion  of 
the  loss  or  damage."  The  conditions  of  average  were  as 
follows:  *'It  is  hereby  declared  and  agreed  that  where  a 
sum  insured  is  declared  subject  to  the  conditions  of  average, 
if  the  property  so  covered  snail,  at  the  breaking  out  of  any 
fire,  be  collectively  of  greater  value  than  the  sum  insured 
thereon,  then  the  company  shall  pay  or  make  good  such 
proportion  only  of  the  loss  or  damage  as  the  sum  so  insured 
shall  bear  to  the  whole  value  of  the  said  property  at  the 
time  when  the  fire  shall  first  happen.  2.  But  it  is  at  the 
same  time  declared  and  agreed  that  if  any  property  included 
in  such  average  shall  at  the  breaking  out  of  any  fire  be 
insured  by  any  other  policy,  which,  whether  subject  to 
average  or  not,  shall  apply  to  part  only  of  the  build- 
ings or  places,  or  of  the  property  to  which  such  average 
extends,  then  this  policy  shall  not  cover  the  same  excepting 
as  regards  any  excess  of  value  beyond  the  amount  of  such 
more  specific  insurance,  which  said  excess  is  said  to  be  un- 
der the  protection  of  this  policy,  and  subject  to  average  as 
aloresaid." 


Flace  at  Flood' s 
the  plaintiffs' 
)Out  1«2  bales  of 
imaged.     At  the 
e  was  other  wool 
1  at  Sydney,  be- 
ting Buipment  as 
wool  which  was 
for  shipment  by 
roved  in  the  said 
iid  ship,  and  the 
th  day  of  March, 
effected  in  Lon- 
^  __  __j  Indemnity  Mu- 
tual Marine  Insurance  Company  to  cover  £16,500  upon 
woo).    The  risk  wJ^  thus  described:    *'At  and  from  the 
River  Hnnter  to  Sydney,  per  ships  and  steamers,  and  thence 

ST  ship  or  ships  to  London,  mcluding  the  risk  of  craft 
tm  the  time  that  the  wools  are  first  waterborne,  and  of 
transhipment  or  landing  and  reshipment  at  Newcastle  and 
Sydney,  with  leave  to  touch  at  all  ports  and  places  for  all 
porposes." 

•The  plaintiffs  adopt  the  following  different  modes  -[BTl 
of  despatching  and  forwarding  their  wool  from  the  River 
Hunter  to  England.  The  wool  sometimes  is  conveyed  by 
land  to  Sydney,  and  is  thence  forwarded  by  ship  to  Eng- 
land. It  is  sometimes  forwarded  bv  ships  from  the  River 
Hnnter  to  Sydney,  and  then  reshipped  without  being 
landed ;  at  other  times  the  wool  is  landed  at  Sydney  and 
placed  in  sheds  for  the  purpose  of  being  pressed,  and  is 
then  reshipped ;  and  the  course  is  sometimes  followed  of 
collecting  tne  wool  in  stores  at  Sydney  while  waiting  for  a 
vessel  or  vessels,  and  then  shippmg  it  for  England,  either 
with  or  without  its  having  nndergone  the  process  oi  press- 
ing. The  practice  at  the  port  or  Sydney,  with  respect  to 
wool  which  arrives  there  for  sliipment,  is  that  it  is  not  de- 
livered direct  to  the  ship  for  which  it  is  intended,  but  is  cou- 
vi:>yed  to  the  stores  belonging  to  the  persons  who  are  acting 
as  the  stevedores  of  the  ship.  It  is  then  "dumped"  or 
pressed  by  an  hydraulic  process  for  the  purpose  of  reducing 
lis  bnlk,  and  afterwards  dipped  by  the  stevedores  on  board 
the  ship.  Wool  arriving  at  Sydney  in  the  "grease"  for  the 
purpose  of  being  shipped  is  frequently  sent  to- other  places 
(o  be  scoured  pnor  to  shipment.  The  wool  in  question  in  this 
fife  was  washed  wool,  and  was  not  greasy,  and  there  is  no 
eridt^nce  as  to  whether  or  not  the  plaintiffs  ever  sent  wool 
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in  grease  to  Sydney  for  shipment.  When  wool  is  received 
at  the  stevedore's  stores,  the  practice  and  course  of  business 
is  that  reqpipts  are  given  by  the  stevedores,  which  are  re- 
garded as  between  the  ship  and  the  shippers,  as  equivalent 
to  the  mate's  receipts,  and  in  exchange  for  them  bills  of 
lading  are  given  on  demand  whether  the  wool  is  in  the  store 
or  on  board  the  ship.  When  wool  is  in  the  stevedore's 
stores,  it  is  considered  as  between  the  ship  and  shippers  as 
being  in  the  custody  of  the  ship,  and  the  stevedores  make  a 
charge  of  '^  dumping  and  stomge"  a^inst  the  ship,  in 
whicn  they  include  all  charges  for  storing  and  warehouse 
room  in  respect  of  the  wool.  The  usual  and  customary 
mode  of  dealing  with  wool  brought  to  Sydney  by  steamers 
from  the  River  Hunter  for  conveyance  to  London  is  to  re- 
move it  by  drays  from  the  wharf,  where  it  is  landed  from  • 
the  steamer  in  which  it  has  come  from  Ihe  River  Hunter,  to 
the  store  of  the  stevedore  appointed  to  receive  and  damn 
for  the  ship  then  loading  for  London.  Tlie  above-mentioned 
672]  stores  are  places  where  *goods  other  than  wool  are 
stored  or  warehoused  in  the  ordinary  way  which  are  not 
intended  for  shipment,  and  it  does  sometimes  happen  that 
wool  is  stored  there  when  not  intended  for  shipment,  but  the 
principal  business  carried  on  at  such  stores  is  the  dumping 
and  shipping  of  wool  as  above  described. 

The  wool  in  question  in  this  case  was  forwarded  in  several 
consignments  by  different  steamers  from  the  River  Hunter 
to  Sydney.  Mr.  Henry  Moore,  as  the  agent  of  the  plain- 
tiffs, took  possession  of  the  wool  as  it  was  landed  from 
steamers,  and  had  it  conveyed  to  his  own  stores  for  the  pur- 
pose of  being  weighed.  He  entered  into  a  contract  of 
affreightment  for  conveyance  thereof  on  board  the  ship  Sir 
John  Lawrence  to  London,  and  after  such  contract  had  oeen 
entered  into  he  caused  the  wool  as  it  was  weighed  to  be 
carted  to  Flood' s  stores,  belonging  to  Messrs.  Read  &  Co., 
who  had  been  appointed  stevedores  of  the  said  ship.  The 
said  Messrs.  Read  &  Co.  had  authority  from  the  master  of 
the  Sir  John  Lawrence  to  receive  wool  intended  to  be  ship- 
ped by  that  vessel,  and  thej^  received  the  wool  in  question 
m  pursuance  of  that  authority,  and  gave  the  usual  steve- 
dore' s  receipts  on  behalf  of  the  ship  accordingly.  At  the 
time  of  the  fire  before  mentioned  the  said  wool  was  in 
Flood's  stores,  under  the  circumstances  above  described,  for 
the  purpose  or  being  shipped  on  board  the  Sir  John  Law- 
rence, and  for  protection  from  the  weather  until  the  ship 
was  ready  to  receive  it,  and  to  undergo  the  ordinary  process 
of  dumping  for  shipment.     The  conveyance  of  the  said  wool 
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in  the  said  steamers  from  the  River  Hunter  to  Sydney,  as 
tforesaid,  was  a  separate  and  distinct  matter  from  the  con- 
beyance  thereof  from  Sydney  to  London,  and  took  place 
[under  separate  contracts  of  affreightment  entered  into  with 
[the  owners  of  the  said  steamers  respectively.    It  was  ad- 
litted  that  prior  to  the  fire  no  notification  Jiad  been,  or 
►uld  have  been,  given  to  the  defendant' s  company  of  the 
[fact  that  a  marine  policy  had  been  effected  with  the  Indem- 
pity  MatuaL  Marine  Insurance  Company.     It  was  agreed 
^that  the  court  should  have  power  to  di^w  inferences  of  fact, 
and  it  was  admitted  that  tne  plaintiffs  were  entitled  to  re- 
cover, unless  they  were  deprived  of  this  remedy  by  means 
of  having  effected  the  marine  policy.     The  question  for  the 
court  was,  whether  the  plaintiffs  were  entitled  to  recover 
from  the  defendant  in  respect  of  the  loss  of  the  *wool  [673 
in  cj^uestion.     It  was  agreed  that  the  question  of  the  amount 
which  was  to  be  recovered  on  the  policy,  if  disputed,  should 
be  referred  to  an  arbitrator.     The  Court  of  Common  Pleas 
gave  judgment  for  the  plaintiffs.     On  this  judgment  the  de- 
fendant brought  error. 

Manisty^  Q.C.  (with  him  Edwards^  Q.C.)?  for  the  defen- 
dant :  The  wool  was  covered  by  the  marine  policy  while 
in  the  stevedore's  warehouses.  It  was  part  of  the  usual 
course  of  a  voyage  from  the  Hunter  river  to  London  tliat 
the  wools  should  be  landed  at  Sydney  and  taken  to  the 
stevedore's  warehouse,  and  thence  loaded  on  board  the  ship 
that  was  to  convey  them  from  Sydney  to  London.  They  are 
virtually  reshipped  when  in  the  stevedore's  warehouse. 
The  loss  was  clearlv  included  in  the  words  ''transhipment 
or  landing  and  reshipment."  If  the  wool  was  covered^by 
the  marine  policy,  it  was  the  duty  of  the  plaintiffs,  under 
the  provisions  of  the  fire  policy,  to  notify  the  terms  of  the 
marine  policy  to  the  company. 

WathinWiUiams^  Q.C.  (with  him  J.  C.  Mat7i€w\  for  the 
plaintiffs :  The  wool  was  not  covered  by  the  marine  policy 
when  lost.  What  takes  place  with  regard  to  it  cannot  be 
considered  as  forming  part  of  the  voyage  insured,  or  as 
included  by  the  words  ''landing  and  reshipment."  Such 
words,  at  the  utmost,  onljr  cover  the  goods  when  on  land 
for  purposes  necessarily  incidental  to  the  voyage.  They 
cannot  cover  the  goods  while  on  lahd  for  the  purpose  of 
being  weighed  or  pressed.  There  is  no  statement  in  tne  case 
that  there  was  any  universal  practice  in  the  trade  by  which 
such  processes  are  considered  as  part  of  the  voyage. 
Secondly,  the  mere  possibility  that  the  marine  policy  might 
cover  the  wools  at  some  period  while  they  were  within  the 
14  Ekg.  Rep.  64 
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fire  policy  did  not  constitnte  an  insurance  elsewhere  within 
the  terms  of  the  fire  policy.  The  fifth  clause  of  that  policy 
contemplates  specific  insurance  on  the  same  goods  for  the 
same  risks,  not  the  chance  that  a  floating  policy  such  as 
the  marine  policj^  might  cover  some  minute  portions  of  the 
risk  insured  against  by  the  fire  policy.  These  two  policies 
are  substantiadly  intended  to  cover  two  different  classes  of 
risks — one,  a  terrene  risk  by  fire,  the  other,  marine  risks. 
It  is  only  by  accident,  for  a  short  time,  that  fche  two  orer- 
lap.  It  would  be  absurd  that  notice  of  a  marine  policy 
674]  should  be  obliged  to  be  given  under  *the  fifth  clause. 
[He  cited  Harrison  v.  EUis  (') ;  PeUy  v.  Royal  JSxchan/fe 
Assurance  Company  (") ;  Pearson  v.  Commercial  Union 
Assurance  Company  {*).] 

Manisty^  Q.C.,  in  reply. 

Bramwell,  B.  :  I  am  of  opinion  that  the  judgment  should 
be  affirmed.  I  think  no  action  could  have  been  maintained 
against  the  underwriters  on  the  marine  policy  in  respect  of 
the  loss.  It  seems  to  me  clear  that  the  words  of  that  policy 
did  not  cover  any  loss  by  fire  during  the  time  when  the  goods 
were  stored  on  land,  as  described  in  the  case.  The  time 
when  they  were  so  on  land  formed  no  part  of  any  act  of 
transhipment  or  landing  and  reshipment.  The  suggestion 
is  that  there  was  a  virtual  reshipment  when  they  were  de- 
livered to  the  stevedore.  But,  in  point  of  fact,  thej  were 
not  on  board  ship,  and  we  must  deal  with  words,  in  the 
absence  of  any  usage,  according  to  their  natural  ordinary 
signification.  In  point  of  fact,  these  goods  were  not  in  the 
course  of  landing  and  reshipment.  inasmuch  as  the  loss 
wotild  not  have  been  recoverable  from  the  underwriters  of 
the  marine  policy,  I  think  the  plaintiffs  are  not  brought 
within  the  words  of  the  6th  clause  of  the  fire  policy.  It  is 
true  that  there  was  a  subsequent  insurance  of  me  goods,  but 
the  words  must  be  read  with  some  limitation,  or  the  result 
would  be  absurd.  The  insurance  elsewhere  must,  to  be 
within  the  clause,  be  an  insurance  as  to  a  portion  of  the 
risks  covered  by  the  policv  sued  on.  If  that  is  so,  it  seems 
to  me  this  is  not  a  case  oi  double  insurance  such  as  was  in- 
tended, inasmuch  as  the  plaintiffs  could  not  have  recovered 
this  loss  on  the  marine  policy.  It  was  argued  on  the  de- 
fendant's behalf  that  a  possibility  that  the  same  risk  might 
be  covered  by  both  the  policies  was  sufficient  under  clause 
5  to  defeat  the  fire  policy.  I  doubt  very  much  whether  tliat 
is  so.    I  doubt  whether  a  mere  possibility  that  some  portion 

O  7  E.  A  B.,  466;    26  L/ J.  (Q.B.).        (*)  1  Bufr.,  841,  360. 
239.  (»)  Law  Rep.,  8  C.  P.,  6i8. 


)  might  accu 
ranee  as  was 
Beems  to  be 
16  two  polici 
any  caee  ir 
I  same  loss. 

--^^ ^olicy  there  n 

a  landing  and  reshipment  going  on,  as  that  a  f 
process  might  inTolve  patting  the  goods  on  a 
sach  circamstances  that  if  ther  were  then  dest 
the  loss  would  be  within  the  nre  policy.  The 
to  this  appears  to  me  to  be  that  we  have  no  ' 
that  tljere  conld  be  snoh  a  mode  of  landing  an 
aa  one  process  at  Sydney.  There  are  no  lact 
which  we  may  conclude  that  there  might  be  i 
reshipment  constitnting  one  continuous  pre 
uoorse  of  which  the  gocxlB  might  be  deposited  i 
as  to  be  covered  by  the  fire  policy.  The  wo 
aad  reshipment"  in  the  policy  are  sensible 
there  might  be  a  landing  as  a  finished,  defini 
and  a  reshipment  unconnected  with  it,  but  t 
posed  is  of  a  landing  and  reshipment  as  on 
process.  A  second  answer  seems  to  be  this: 
marine  policy  should  attach  to  a  loss  by  fin 
while  the  goods  were  in  the  process  of  landinj 
ment,  such  a  loss  would  not  be  within  the  fire 
latter,  it  seems  to  me,  applies  not  to  a  loss  by 
goods  are  on  a  wharf  in  tne  course  of  a  landin 
ment,  but  while  tliey  are  in  a  place  of  stor^t 
reasons  I  think  there  was  not  such  a  double  in 
ritiate  the  fire  policy,  and  consequently  that  ( 
most  be  for  the  plaintiffs. 

Blackburn,  J, :  I  am  of  the  same  opinion, 
is  upon  a  fire  policy  upon  certain  wool  whiol 
while  stored  on  land  at  Sydney,  and  before  i 
sense  put  on  board  ship.  There  was  clearly  a 
bv  the  fire  policy,  unless  the  case  comes  w! 
muse  of  that  policy.  I  am  inclined  to  tliinh,  il 
could  have  shown  that  the  marine  insuranct 
wool  when  deposited  in  warehouses  or  stores,  i 
followed  that  the  particulars  of  such  insnra 
have  been  notified  to  the  defendants,  and  ths 
Wn  done,  the  insurance  was  void.  I  cannot  t 
be  a  reasonable  construction  of  the  words  to 
particnlars  of  this  marine  ineumnce  ought  I 
outitied  to  the  company  mei-ety  .because  it  n 
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6761  that  during  the  transit  some  loss  bv  fire'*inight  occur 
whica  the  marine  policy  might  cover.  Tne  mere  possibility 
of  an  accidental  overlapping  of  the  two  policies  in  such  a 
way  was  not,  as  it  seems  to  me,  what  was  aimed  at  The 
question,  therefore,  is  whether  the  marine  policy  covers  the 
goods  when  stored  in  warehouses,  as  in  this  case.  The 
wools  came  down  from  the  Hunter  river,  intended  for  ship- 
ment to  England.  They  were  then  taken  out  of  the  vessels 
in  which  they  came  down,  and  stored  in  Moore' s  warehouses 
till  shipping  could  be  procured  for  them ;  and  when  that 
was  done,  they  were  sent  to  the  warehouses  of  the  stevedore, 
who  acts  as  agent  of  the  shipowner,  and  whose  receipt  of 
the  goods  is  the  receipt  of  the  shipowner.  They  were  tnere 
burnt.  Prima  facie  being  on  land,  they  are  not  covered 
by  the  marine  policy ;  but  then  it  is  said  that  the  insurance 
being  "  at  and  from  the  Hunter  river  and  including  the  risk 
of  craft  from  the  time  when, the  goods  are  first  waterbome 
and  of  transhipment  or  landing  and  reshipment,"  this  would 
include  the  period  while  the  goods  were  warehoused  in 
Sjrdney.  Now  it  might  be  a  very  proper  and  necessary 
thing  to  warehouse  the  wool  in  Sydney,  and  it  might  not  te 
a  deviation ;  but  it  is  a  different  thing  to  say  that  the  un- 
derwriters are  liable  for  the  risk  of  fire  while  the  wool  is  in 
a  warehouse  or  store.  There  must  be  express  words  or 
some  custom  by  which  the  period  whUe  tne  wool  was  so 
warehoused  can  be  considered  as  part  of  the  voyage.  There 
is  no  custom  in  the  present  case,  and  the  only  words  that 
could  be  relied  on  are  *' landing  and  reshipment."  These 
words  would  cover  any  damage  that  might  occur  whilst  the 
wool  was  being  landed,  but  not  after  it  was  landed  and 
waiting  for  shipment.  It  appears  to  me,  therefore,  that  the 
marine  policy  did  not  cover  the  wool  while  in  a  warehouse. 
It  is,  perhaps,  just  possible  that  there  might  be  a  time  while 
the  goods  were  being  landed  .or  being  reshipped  during 
which  they  would  be  within  the  fire  policy,  but  it  does  not 
seem  to  me  necessary  to  decide  whether  that  could  be  so  or 
not,  because  I  think  the  meaning  of  an  insurance  elsewhere 
in  the  fire  policy  is  an  insurance  specifically  covering  the 
same  risk  and  not  a  mere  possibility  that  at  some  point 
another  policy  should  attach. 

Lush,  J. :  I  am  of  the  same  opinion.  I  think  the  goods 
were  not  insured  elsewhere  within  the  meaning  of  the  fire 
677]  policy.  The  *goods  were  not,  in  my  opinion,  covered 
by  the  marine  policy  under  the  circumstances.  That  policy 
was  meant  prima  facie  to  cover  the  goods  when  afloat. 
The  landing  referred  to  in.the  policy  means,  I  think,  a  hind- 
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he  voya^  for  the  par- 
)ment.     The  wool  came 
in  poasesaioQ  of  by  the 
s  of  pressing,  weighing 
to  ahip  it  to  London, 
meaning  of  the  marine 
irate  because  the  goods 
■"poaes,  and  would  not 
operate  again  until  they  were  again  put  afloat.    There  is  no 
Tisage  upon  which  the  defendants  can  rely  to  modify  the 
natural  meaning  of  the  policy.     Inasmuch  as  the  marine 
policy  had  ceasoi  to  apply,  the  second  point  raised  by  Mr. 
Alanisty  does  not  seem  to  arise,  but  I  am  disposed  to  think 
that  a  subsequent  insurance  which  only  in  certain  contin- 
gencies might  possibly  cover  a  portion  of  the  risk  covered 
br  the  fire  policy  was  not  what  clause  5  aimed  at,  but  that 
tuat  clause  refers  to  subsequent  insurances  obviously  in- 
tended to  cover  the  same  risk. 

QuAiN,  J.:  I  am  of  the  same  opinion.  The  first  question 
is,  whether  the  loss  that  occurred  was  a  loss  in  "landing 
and  reshipraent."  This  must  be  determined  either  by  the 
.  ordinary  meaning  of  the  words  or  by  their  meaning  as  ex- 
tended "by  custom.  Now,  according  to  the  ordinary  mean- 
ing of  the  words  "landing  and  reshipment,"  these  goods 
»ere  not  in  the  course  of  being  landed  and  reshipped.  For 
the  words  properly  refer  to  something  necessarily  incidental 
to  the  course  of  the  voyage.  What  was  done  with  the  goods 
here  clearly  was  not  so.  Then  with  regard  to  any  extension 
of  the  meaning  of  the  words  by  usage,  there  Is  no  such  usage 
found  in  the  case.  It  is  found  that  sometimes  one  course 
was  pursued  with  respect  to  wools  coming  down  to  Sydney 
and  Bometimes  another.  Sometimes  they  were  forwarded 
and  reshipped  without  being  landed  at  all.  As  to  the  sec- 
ond point,  I  also  agree  with  the  rest  of  the  court.  I  think 
that  what  was  intended  by  the  5th  clause  of  the  fire  policy 
was  some  policy  certainly  covering  the  same  risk,  not  a 
policy  Buch  as  the  marine  "policy  under  which  there  [678 
was  a  bare  possibility  of  the  two  policies  covering  the  same 
riek  at  some  period. 

Pollock,  B.:  I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  by  reason  of  the  execution  of  the  marine 
policy  the  goods  could  be  said  to  be  insured  elsewhere 
within  the  meaning  of  the  fire  policy.  I  agree  that  the  ma- 
rine policy  was  intended  to  cover  the  goods  while  on  a  tran- 
sit to  which  a  landing  at  some  period  might  be  incidental. 
It  ia  reasonable  on  the  facts  to  assume  here  that  the  parties 
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intended  these  goods  when  sent  down^the  River  Hunter  to  go 
to  England.  But  what  occurred  when  they  got  to  Sydney 
was  not  merely  something  incidental  to  the  transit  covered  bV 
the  marine  policy,  but  something  which  amounted  to  a  break 
in  it.  Though  the  goods  were,  when  the  fire  occurred,  in 
the  stevedore^s  warehouse,  previously  to  that  there  had  beea 
a  break  in  the  continuity  of  the  transit  so  as  to  make  them 
off  the  policy  until  reshipped.  The  other  point  is,  whether 
the  fact  that  the  policies  did  or  might  overlap  made  the  ma- 
rine policy  a  subsequent  insurance  within  the  meaning  of 
the  6th  clause  of  the  fire  policy  so  as  to  release  the  defen- 
dants. As  to  that  question  I  agree  with  what  has  been  said 
by  my  Brother  Bramwell.  We  must  look  to  the  substance 
of  the  provisions  as  coupled  with  the  average  conditions. 
Having  regard  to  the  object  of  such  conditions,  it  seems  to 
me  that  it  would  be  quite  immaterial  to  the  insurers  on  the 
fire  policy  that  the  marine  policy  might  possibly  cover  the 
same  risks  as  the  fire  policy  for  some  period  of  time  daring 
the  transit. 

Amphlett,  B.  :  I  am  of  the  same  opinion.  With  regard 
to  the  main  question  I  entirely  a^ree  with  what  has  been 
said  by  the  rest  of  the  court.  With  regard  to  the  second  , 
point,  I  doubt  whether  it  is  open  to  the  defendants  upon  the 
terms  of  this  case,  but  if  it  be,  I  am  of  opinion  that  the  two 
policies  could  never  overlap.  I  venture  to  think  that  the 
only  time  when  the  goods  dould  be  covered  by  the  marine 
policy  while  on  shore  would  be  when  they  were  on  shore 
merely  for  the  purpose  and  in  the  course  of  being  landed 
and  reshipped.  A  loss  by  fire  under  those  circumstances 
679]  woula  be  covered  by  the  marine  policy.  But  I  do  *not 
think  that  there  are  any  words  in  the  fire  policy  which,  prop- 
erly construed,  would  cpver  such  a  loss ;  for  the  words  "  on 
a  wharf"  in  that  policy  would  not,  I  think,  cover  the  case 
of  their  being  on  a  wharf  merely  in  the  course  of  landing 
and  reshipment. 

Judgmefni  affinned. 

Attorney  for  plaintiffs :  O.  Walton. 

Attorneys  for  defendant:    Chester j  Urquhart  <fe  Oo.yfcf 
lnce&  Co. 
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the  defendants  did  not  nor  would  pay  the  said  large  or  any 
sums  of  money  to  the  plaintiff,  and  did  not  nor  would  admit 
the  plaintiff  to  other  the  benefits  and  advantages  to  which  he 
was  entitled  as  a  member  of  the  said  society  and  as  the 
holder  of  the  said  shares,  but  thereto  wholly  refused  and 
made  default,  whereby  the  plaintiflE  had  lost  the  money  paid 
by  him  for  the  said  shares,  and  the  money  and  other  benefits 
and  advantages  to  which  he  was  entitled  as  a  member  of  the 
said  society  and  as  the  holder  of  the  said  shares. 

There  was  also  a  count  in  trover,  a  count  for  money  had 
and  received,  &c. ,  and  for  money  due  upon  accounts  stated. 
Claim  £350. 

The  material  plea  was  the  fourth,  which  stated  that  the 
said  society  was  a  benefit  building  society  formed  and  estab- 
lished under  and  according  to  the  statute  6  &  7  Wm.  4, 
c.  32,  for  the  regulation  of  benefit  building  societies ;  that, 
by  the  rules  of  the  said  society,  duly  frsCmed,  certified,  en- 
rolled and  deposited  according  to  the  statutes  in  such  case 
made,  it  was  amongst  other  thmgs  provided  that  should  any 
dispute  arise  respecting  the  construction  of  the  said  rales, 
or  any  of  the  clauses,  matters,  or  things  therein  contained, 
or  on  anjr  ground  whatever  which  would  aflEect  the  interests 
of  the  saia  society,  between  any  of  the  trustees  or  officers 
and  any  one  or  more  of  the  members  of  the  said  society,  or 
any  person  or  persons  claiming  on  account  of  any  member 
or  members,  and  which  could  not  be  satisfactorily  settled  by 
681]  the  board  of  *management  or  a  majority  of  members 
present  at  a  special  or  general  meeting,  such  aispute  or  dis- 
putes should  be  referred  to  arbitration  in  manner  therein 
mentioned,  and  that  five  arbitrators  should  be  elected  at  the 
first  meeting  after  the  said  rules  were  certified,  none  of  them 
being  beneficially  interested  directly  or  indirectly  in  the 
funds  of  the  said  society,  and  that  in  each  case  of  dispute 
the  names  of  the  arbitrators  should  be  written  on  pieces  of 
paper  ai\d  placed  in  a  box  or  glass,  and  the  three  whose 
names  were  first  drawn  by  the  complaining  party  should 
decide  the  matter  in  dispute :  Avennent,  that  the  said  role 
was  in  full  force  and  efi^ct  before  and.  at  the  time  of  the  ac- 
cruing of  the  supposed  cause  of  action  and  dispute  in  the 
first  count  mentioned,  and  that  the  same  was  a  dispute  be- 
tween the  defendants  as  trustees  as  aforesaid  and  Foote  as 
a  member  and  the  plaintiff  as  a  person  claiming  on  account 
of  a  member  of  the  said  society,  and  was  a  dispute  which, 
according  toJ:he  said  rules  of  the  said  society  and  the  statutes 
in  such  case  "made,  ought  to  be  settled  by  arbitration  as  pro- 
vided by  the  said  rule ;   and  that  all  necessary  conditions 
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ingly."  For  this  is  cited  Crisp  v.  Bu7iburyQ\  where  it 
was  held  that,  since  9  Geo.  4,  c.  92,  an  action  does  not  he 
against  the  trustee  of  a  benefit  society  ;  but  that,  in  case  of 
disputes,  the  only  mode  of  proceeding  is  by  arbitration ; 
and  Rex  v.  Mildenhall  Savings  Bank  Trzcstees  ('),  which 
confirmed  the  decision  in  the  former  case. 

[Lord  Coleridge,  C.J.:  These  were  cases  of  depositors. 
But  suppose  there  was  a  dispute  as  to  whether  the  party 
was  a  depositor  or  not  ?] 

The  cases  are  all  collected  in  Pratt's  Law  of  Friendly  So- 
cieties, 8th  ed.  46,  in  a  note  upon  s.  40  of  18  &  19  Vict, 
c.  63 :  ''The  direction  of  this  statute,"  it  is  said,  "as  to  the 
reference  of  disputes,  has  the  effect,  so  far  as  regards  such 
disputes,  of  excluding  the  jurisdiction  of  the  superior  courts; 
this  was  decided  in  the  leading  case  of  Crisp  v.  Buriburyi^), 
683]  and  in  Timms  v.  Williams  (*).  *The  same  point  arose 
in  the  case  of  Ex  parte  Payne  (*),  where,  by  the  rules  of  a 
benefit  building  society  it  was  provided  that  all  matters  in 
dispute  should  be  referred  to  justices  in  purauance  of  10 
Geo.  4,  c.  56,  s.  27 ;  and  it  was  held,  on  motion  for  a  man- 
damus to  the  judge  of  one  of  the  county  courts  to  proceed 
and  hear  a  plaint  levied  by  one  of  the  members  against  an 
officer  of  the  society,  that  the  section  of  the  act  and  the 
rules  providing  for  a  cheap,  simple,  and  si>eedy  decision, 
ousted  the  jurisdiction  of  the  ordinary  courts.  Li  Armi- 
tage  v.  Waucer  (*),  upon  the  construction  of  the  arbitration 
clause  in  the  Benefit  Building  Societies  Act  (*)  it  was  held 
that  neither  a  court  of  law  or  equity  had  jurisdiction  to 
alter  the  award  of  arbitrators  of  justices,  unless  there  was 
error  upon  the  face  of  it,  or  it  was  shown  to  have  been  cor- 
ruptly obtained.  The  Vice-Chancellor  Wood,  in  givmg 
judgment,  said :  'The  legislature  intended  carefully  to  pro- 
vide that  these  societies  should  not  be  dragged  before  courts 
of  law  or  equity.  That  is  the  primary  matter  to  which  at- 
tention must  be  drawn,  and  it  is  necessary  to  be  extremely 
careful  that  the  jurisdiction  of  this  court  shall  not  be  setup 
to  control  the  arbitrators  so  selected,  except  upon  a  veiy 
clear  and  distinct  case  being  made  out  of  their  abuse  of  their 
office.'  In  Trott  v.  Hughes  ('),  before  Vice-Chancellor  Cran- 
worth,  a  bill  was  filed  on  behalf  of  some  of  the  membere  of 
the  Second  Borough  of  Southwark  Benefit  Building  and 
Investment  Association,  against  the  dii-ectors  and  a  portion 
of  the  shareholders  who  concurred  in  the  acts  complained 

(')  8  Bing.,  894.  («)  2  K.  A  J..  211. 

(»)  6  Ad.  <fe  p.,  952.  («)  10  Geo.  4,c.  66,  s.  27. 

(»)  3  Q.  B.,  413.  (')  16  L.  T.,  260. 

(*)  5  D.  <fe  L.,  679. 
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it,  being  dissatisfied  with  ttie 
irsnance  of  the  provisions  of 
n  a  month's  notice  of  their  in- 
Bociety,  and  that  the  directors 
thdraw.  The  plaintiffs  there- 
upon ntea  meir  diji  lo  recover  their  sabscriptions,  and  by 
toe  present  motion  sought  to  restrain  the  directors  from 
transferring  or  appropriating  the  funds  of  the  society  at  the 
bankers.  The  deiendanta  contended  that  the  proper  course 
for  the  plaintiffs,  if  dissatisfied  with  the  conduct  of  the  di- 
iHctors,  was,  according  to  the  rules  of  the  society,  to  appeal 
to  arbitrators  duly  elected  at  a  meeting  for  that  purpose, 
and,irthat8tepdidnot*producea8ati8factory  result,  [684 
they  were  then  empowered  to  apply  to  two  justices  oi  the 
peace,  whose  decision  woald  be  final.  The  Vice-Chancellor 
Baid  that  the  case  was  one  in  which  the  regulations  of  the 
society,  and  the  provisions  of  the  Legislature  with  regard  to 
BQch  associations,  permitted  the  members,  in  the  event  of  a 
dispQte  arising,  to  bring  the  case  before  the  directors  for 
their  decision  ;  and,  if  that  should  be  unsatisfactory,  to  ap- 
peal to  arbitrators,  and  ultimately  to  carry  the  case  before 
two  magistrates  for  their  determination.  The  plaintiffs, 
however,  had  thought  proper  to  apply  to  the  court  to  put  a 
cODBtraction  on  their  rules,  instead  of  adopting  those  means 
of  redress  which  were  clearly  pointed  out  by  the  rules  them- 
selves. He  was  of  opinion  that  there  was  no  necessity  for 
the  interference  of  the  court,  and  refused  the  motion,  with 
coBtB.  In  Reeves  v.  White  ('),  the  Queen's  Bench  held  that 
the  sommary  remedy  provided  by  the  statute  for  the  settle- 
ment of  disputes  by  arbitration  is  conclusive,  and  ousts  the 
jnrisdiction  of  the  superior  courts.  In  Orinham  v.  Card  {'), 
a  dispnte  arose  between  two  of  the  members  of  the  com- 
mittee of  a  friendly  society  and  the  trustees  touching  the 
distribution  of  a  fund  in  the  bands  of  the  latter,  and  hy  one 
of  the  rules  it  was  ordered  that  disputes  were  to  be  referred 
to  sDch  members  of  the  committee  as  should  not  be  person- 
ally interested  in  the  matter  :  and  it  was  held  that  the  judge 
ol  the  county  court  had  no  jnrisdiction  in  such  case,  accord- 
ing to  the  rule  of  the  society,  which  provided  for  the  refer- 
ence to  the  committee,  and  then  to  private  arbitration,  of 
aU  disputes,  and  the  question  now  raised  was  whether  this 
particular  dispnte  was  one  which  could  have  been  the  sub- 
ject of  a  suit  in  equity.  The  court  restrained  the  judge  of 
the  county  court  from  hearing  the  cause,  on  the  ground  that 
the  dispute  was  one  which  ought  to  have  been  referred 

rQ.R,  SBO;  21  L,  J.  (Q.B.).  189.        (•)  7  Ex.,  833;  21  L,  J.  (Ei,),  321. 
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under  the  above  rule.  These  decisions  have  been  followed 
in  the  recent  cases  of  CaZI/ighan  v.  Dolwin  (*)  and  Thomp- 
son V.  Planet  Building  Society ' '  ('). 

[Brett,  J.:  In  Morrison  v.*  Olover  ("),  Pollock,  C.B., de- 
livering the  judgment  of  the  court,  said:  **It  appears  to 
685]  ns  that  the  words  *' matters  in  dispute'  must  be  read 
matters  in  dispute  between  the  society  and  its  members  a* 
members^  and  not  in  an^  other  capacity."] 

The  spirit  of  the  act  is,  that  the  funds  of  the  society  shall 
not  be  expended  in  litigation,  but  that  all  disputes  shall  be 
decided  by  the  domestic  forum  thereby  created.  In  Thomp- 
son V.  planet  Benefit  Building  Society  (^\  Sir  J.  Bacon, 
V.C,  said :  "  It  is  quite  clear  that  the  statute  was  intended 
to  encourage,  and  at  the  same  time  to  protect,  benefit  build- 
ing societies  ;  and  a  new  law  and  new  machinery  are  created 
for  the  purpose  of  carrying  that  object  into  effect.  Of  that 
new  machinery  a  very  plain  feature  is,  that,  assuming  that 
the  members  of  these  societies  wUl  be  numerous,  and  that 
many,  perhaps  all,  of  them  will  be  poor,  the  object  of  the 
Legislature  was,  carefully  to  guard  against  the  jjossibility  of 
any  internal  dispute  being, — to  use  an  expression,  I  think, 
of  Lord  Hatherley  in  one  of  the  cases  (*) — ^made  the  means 
of  dragging  them  into  courts  of  law  or  equity." 

Darting^  for  the  defendant  Longhurst,  who  pleaded  sepa- 
rately, referred  to  s.  4,  which  provides  that  "any  member, 
not  having  executed  a  mortgage  to  the  society,  who  may 
continue  to  neglect  the  payment  of  his  subscriptions  until 
the  fines  and  charges  incurred  thereon  equal  the  amount  of 
subscriptions  already  paid  by  him,  shall  thereupon  cease  to 
be  a  member,  and  forfeit  all  the  moneys  paid  in  respect  of 
the  shares  on  which  such  fines  and  charges  have  been 
incurred,"  and  submitted  that  a  dispute  mi^ht  arise  upon 
that  rule  which  would  be  properly  the  subject  of  arbitra- 
tion under  rule  30,  and  yet  not  be  between  the  society  and  a 
member. 

M^'Intyre^  Q.C.,  and  Francis  Turner^  in  support  of  the 
rule,  subrriitted  that  the  plaintiflE  was  entitled  to  enter  a 
verdict  for  the  larger  sum.  The  contention  on  the  part  of 
the  defendants  was  that  £100  only  was  advanced  upon  the 
transfer  of  the  shares,  the  remainder  being  advanced  with- 
out any  further  security.  But,  Foote  having  already  trans- 
ferred his  shares  to  the  plaintiff,  he  had  no  further  control 
over  them,  and  consequently  they  remained  as  security  for 
the  whole  sum  advanced  upon  them. 


(»)  Law  Rep.,  4  C.  P..  288. 
(*)  Law  Rep ,  16  Eq.,  338, 


(»)  4  Ex.,  430,  444;  19  L.  J.(Ex.X20. 
O  In  ArmUoffe  v.  Wafker,  2  IC  A  J.,  211. 
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be  determined  by  arbitration,  and  shall  not  be  the  subject  of 
contention  in  a  court  either  of  law  or  of  equity;  and  that  this 
is  a  dispute  within  the  rule,  and  consequently  that  the  juris- 
diction of  this  court  is  ousted.  Many  cases  tiave  been  cited 
by  Mr.  Prentice  in  which,  disputes  having  arisen  between 
tLe  society  ahd  persons  who  were  admitted  to  have  been 
members,  proceedings  as  well  in  equity  as  at  law  nave  been 
defeated  on  this  ground.  Of  these  Crisp  v.  BunburpC)  ia 
a  strong  instance.  I  do  not  for  a  moment  dispute  the  abso- 
]nt«  authority  of  that  and  other  cases  :  bat  the  present  case 
does  not  fall  within  them.  This  is  an  action'by  a  man  who 
has  advanced  money  to  a  member  of  the  society,  and  has 
got  a  transfer  of  his  shares.  A  dispute  has  arisen  between 
the  transferee  and  the  society,  the  former  claimine  to  have 
the  benefit  of  his  security,  and  the  latter  denying  his  right, 
on  the  ground  that  they  had  (after  the  date  of  the  transfer) 
cancelled  the  shares  of  the  tpansferor,  and  appropriated 
their  value  to  a  debt  which  they  claim  to  be  due  to  them 
from  him.  The  substantial  ground  of  the  charge  in  the 
declaration  is,  that  the  society  refuse  to  allow  the  plaintiff 
the  rights  of  a  member ;  and  the  substantial  defence  on 
their  part  is,  that  he  is  not  a  member,  but  is  claiming  under 
or  on  account  of  one  who  has  ceased  to  be  a  member :  and 
yet  the  defendants  now  insist  that  that  is  a  dispute  between 
themselves  and  a  member  of  the  society,  or  one  claiming  on 
behalf  of  a  member,  and  therefore  only  the  subject  oi  an 
arbitration  under  their  rules.  The  case  seems  to  me  to  fall  di- 
rectly within  the  principle  upon  which  ^(wri«07i  v,  Oloveri^) 
waa  decided.  This  is  even  a  stronger  case  for  the  rejection  oi 
the  arbitration  clause  than  that  was.  The  ingenious  argu- 
ment suggested  by  Mr.  Darling  on  rule  4  has  no  application 
here.  This  is  not  a  dispute  arising  between  the  trustees  and 
sne  of  its  members  *or  a  person  claiming  on  account  [687 
of  a  member.  The  plaintiff  is  endeavoring  to  enforce  on  his 
»wn  behalf  certain  advantages  which  the  society  deny  him 
on  the  ground  that  he  is  not  a  member.  No  case  goes  the 
length  of  holding  that  such  a  matter  falls  within  tue  arbi- 
tration clause. 

CI  B  Biug.,  3B4.  O  i  Ex.,  *30;  IB  L.  J.  (Ex.),  SO. 
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Brett,  J. :  The  first  question  is,  what  is  the  dispute  betweea 
these  parties ;  and  the  next,  whether  the  plamtiflE  is  pre- 
cluded by  any  statute  or  rule  from,  enforcing  his  claim  in  a 
court  of  law.  Now,  the  plaintiff  claims  to  be  entitled  to 
certain  shares  in  the  society,  as  the  legal  transferee  from  one 
Poote ;  and  the  answer  set  up  by  the  trustees  is,  that  he  is 
not  the  legal  transferee,  because,  although  Poote  assumed 
to  transfer  the  shares  in  question  to  him  for  a  valuable  con- 
sideration, they  (the  trustees),  after  the  date  of  the  transfer, 
cancelled  the  shares  on  account  of  certain  pecuniary  claims 
which  they  asserted  they  hbd  against  Poote  wholly  uncon- 
nected with  those  shares.  The  substantial  ground  of  de- 
fence, therefore,  is,  that  the  plaintiff  is  not  a  member  of  the 
society  ;  and  the  question  is  whether  the  dispute  is  one 
which  can  be  litigated  in  this  court,  or  whether  the  plaintiff 
is  ousted  of  his  ordinary  legal  remedy  by  reason  of  the  en- 
actment in  s.  27  of  6  &  7  W  m.  4,  c.  32,  on  the  ground  that 
it  is  a  dispute  •between  the  trustees  and  a  member  or  one 
claiming  on  account  of  a  member.  In  Morrison  v.  Olawr(') 
it  was  Emitted  that  the  plaintiff  was  a  member  of  the  so- 
ciety :  but  the  Court  of  Exchequer  decided  that  that  was 
not  sufficient  to  bring  the  case  within  that  section,  but  that 
it  must  be  shown  that  the  subject-matter  in  dispute  is  one 
arising  between  the  trusteestand  a  member  of  the  society  <w 
a  member.  A  dispute  as  to  whether  a  party  is  a  member  or 
not  clearly  is  not  a  dispute  between  the  society  and  the 
plaintiff  as  a  member.  That  being  so,  rule  30  does  not 
oust  the  jurisdiction  of  this  court.  On  the  part  of  the  de- 
fendants It  is  contended  that  the  4th  plea  was  proved.  Tlia^ 
plea,  however,  carefully  abstains  from  stating  tnat  the  plain- 
tiff is  a  member  of  the  society.  I  should  say  the  plea 
would  be  had  on  demurrer ;  and,  if  so,  every  material  allega- 
688]  tion  in  it  must  be  proved.  Now,  the  allegation  *that 
the  plaintiff  was  a  person  claiming  on  account  of  a  member 
was  clearly  disproved.  He  claims,  not  on  account  of  Foote, 
but  on  behalf  of  himself  as  transferee  of  Poote' s  shares. 
As  to  the  suggestion  of  Mr.  Darling,  I  should  say  that  it 
is  very  doubtful  whether  such  a  dispute  as  is  mentioned  in 
rule  4  would  be  a  dispute  within  the  statute  at  all.  That 
rule  relates  to  rights  given  to  the  society  to  forfeit  shares 
under  certain  conditions.  If  the  dispute  were  as  to  the 
right  of  the  trustees  to  forfeit,  that  might  be  within  the 
statute  and  rule  30.  Then,  as  to  the  damages.  I  think  the 
plaintiff  is  entitled  to  recover  the  full  value  of  the  shares  of 
which  the  defendants  have  deprived  him. 

(•)  4  Ex.,  430 ;  19  L.  J.  (Ex.),  20. 
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syndicate,  sued  the  defendant  Kendrick  as  secretary  and 
the  defendant  Massey  as  a  member  of  the  syndicate  to  re- 
cover £400  which  he  alleged  he  would  have  received  had 
his  name  not  been  improperly  erased  from  the  list  of 
members. 

In  answer  to  interrogatories  delivered  pursuant  to  a 
judge's  order,  the  defendant  Kendrick  admitted  that  a  sam 
of  £6,000  had  been  received  by  him  as  secretary  on  behalf 
of  the  syndicate,  and  was  paid  by  him  to  the  members  of 
the  syndicate  whose  names  were  set  out,  to  the  exclusion 
of  the  plaintiff,  whosfe  name  had,  by  a  resolution  of  the  21st 
of  July,  1874,  been  erased  from  the  list  of  members  of  the 
syndicate,  in  consequence  of  his  having  made  default  in  pay- 
ment of  his  subscription  according  to  the  above-mentioned 
agreement :  and  both  defendants  admitted  that  they  had  in 
their  custody,  possession,  or  power,  the  following  docu- 
ments relating  to  the  matters  in  dispute,  viz. : 

1.  The  agreement  before  referred  to. 

2.  The  prospectus  of  the  proposed  company. 

3.  Copy  letter  from  H.  Kendrick  to  the  syndicate,  dated 
July  17,  1874. 

693]    *4.  Copy  letter  from  H.  Kendrick  to  the  defendant, 
dated  July  20,  1874. 
6.  The  like,  dated  July  21,  1874. 

6.  Minutes  of  proceedings  of  the  syndicate  and  their 
committee. 

7.  Letter  from  defendants'  attorney  to  Mr.  Shearman, 
the  plaintiff' s  attorney,  dated  the  14th  of  August,  1874,  and 
the  papers  and  pleadings  in  this  action. 

A  summons  was  thereupon  taken  out  calling  upon  the 
defendants  to  show  cause  why  the  plaintiff  or  his  attorney 
should  not  be  at  liberty  to  inspect  and  take  copies  of  or  ex- 
tracts from  such  documents.  Upon  the  hearing  of  this 
summons  Pollock,  B.,  made  an  order  for  inspection,  bnt 
confined  it  to  the  agreement. 

Anderson  obtained  a  rule  nisi  in  the  terms  of  the  last- 
mentioned  summons. 

Oppenheim  showed  cause :  If  this  had  been  an  action 
against  the  syndicate,  the  plaintiff  might  have  been  entitled 
to  inspect  the  minute-book.  But  the  action  is  against  two 
only  of  that  body,  and  they  cannot  be  compelled  to  pro- 
duce a  document  which  does  not  belong  exclusively  to 
them.  Besides,  the  plaintiff,  being  a  partner  with  the 
others,  cannot  sue  upon  the  agreement. 
.  Anderson^  in  support  of  the  rule :  The  defendants,  hav- 
ing by  their  answers  to  the  interrogatories  admitted  that  the 
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tries  made  therein.     The  facts  are  admitted 

dants  object  to  produce  the  book,  on  the  j 

the  members  of  the  syndicate  have  an  intt 

the  plaintiff  has  ceased  to  be  a  member,  and 

ie  broQght  against  two  only  of  the  body.     L 

an  ordinary  application  for  leave  to  inspect  i 

the  defendants  might  have  objected  that  the 

long  to  other  persons  not  before  the  court  ai 

they  are  in  the  possession  or  custody  of  I 

those  other  persons  decline  to  allow  their  prt 

having  in  answer  to  interrogatories  admittei 

in  their  custody,  possession,  or  power,  it  ie 

to  them  now  to  raise  that  objection.     Upo 

facts  the  plaintiff  is  entitled  to  inspection, 

dants  have  offered  no  answer.     The  rule  m' 

made  absolute. 

Beett,  J. :  I  am  entirely  of  the  same  opii 
the  defendants  might  have  had  an  answer 
tion,  but  they  have  not  set  it.  up  in  a  way  tc 
able.  The  answer  relied  on  is  in  substant 
time  I  (the  secretary)  received  the  £Q,000,  yt 
having  made  default  in  payment  of  you 
DDder  the  agreement,  had  ceased  to  be  a 
syndicate  ;  and,  if  you  are  a  member  of  the 
am  a  partner  with  the  other  members,  and  t 
sne  upon  the  agreement.  Until  the  time  of 
at  all  events,  the  plaintiff  bad  an  interest  ir 
may  be  that,  if  tlie  defendants  had  shown 

0  1  Ei .  2Hfl;  21  L.  J.  (Ex.),  210.  (")  Law  Rep.,  10  ( 
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mted  from  producing  the  book  by  persoDs  who  are  not 
■e  the  court,  that  would  have  been  an  answer  to  an  ap- 
tion  for  an  order  for  ita  production.  But,  after  the 
ssioQ  made  in  answer  to  the  interrof^tories,  it  is  b» 
;o  raise  that  objection  now. 
;ovE  and  LiNDLET,  JJ.,  concurred. 

Jitile  absduU. 
tt^mey  for  plaintiff :  /.  O.  Shearman. 
torneys  for  defendants :    Wild,  Barber  <ft  Browtie. 


[Law  Reporte,  10  Common  Pleu,  696.] 

Julj  9,  IStS. 

•Thornton  and  Others  v.  Matnabd. 


decl&ratioa  by  the  holder  against  the  acceptor  of  oeveral  bilU  <^  eictiugc, 
bodant  pleaded,  bj  way  or  equitable  defence,  that  tha  dnwere  becam«  buk> 
ind  that  the  plaintiff  received  £426  as  a  dividend  from  Ui«r  eMMe  mt 
>f  the  billB,  and  u  to  that  snm  was  suing  only  aa  triutee  for  tlie  dnaen^  ud 
a  claimed  to  eet  off  a  debt  due  to  the  defendant  from  the  drawen: 
,  a  good  equitable  dofenoepro  lanio. 

E  declaration  contained  nine  counts  npon  nine  several 
of  exchange  drawn  respectively  by  Rutty  &  Co.  npoQ 
accepted  by  the  defendant,  and  indorsed  by  Rntty  i 
o  the  plaintiffs,  and  also  a  count  upon  a  promissoi}' 
drawn  by  the  defendant  payable  to  the  plamtiffs,  and 
aoney  counts  and  a  count  for  interest, 
e  de^ndant  pleaded  to  the  first  nine  counts  an  eqaitable 

as  follows  :  For  a  defence  on  equitable  grounds  as  to 
um  of  £426,  parcel  of  the  plaintiffs'  claim  in  respect  of 
irst  nine  counts  of  the  declaration,  the  defendant  san 

after  the  acceptance  of  the  said  several  bills,  T.  B. 
s  was  duly  appointed  trustee  of  the  estate  and  efftrcis 
ihn  Rutty  &.  Co.,  and  their  property  became  and  was 
3  vested  in  such  trustee  under  a  liquidation  by  arrange- 
,  pursuant  to  and  within  the  meaning  of  the  Bankruptcy 
1869,  Part  V,,  and  that  the  plaintitts,  being  such  hold- 
Lud  indorsees  of  the  said  bills  of  exchange  as  in  the 
iration  mentioned,  were,  long  before  this  suit,  paid  by 

trustee,  and  received,  out  of  the  estate  and  effects  of 
&r  Co.  so  vested  as  aforesaid,  the  sum  of  £425  to 
this  plea  is  pleaded,  ixiing  a  dividend  on  the  amount 
le  said  bills  payable  to  the  plaintiffs  by  Rutty  &  Co. 


i: 


16  plaintiffs  have  tlience 
icial  interest  whatsoever 
»r  the  said  sum  of  £425 
gents  for  T.  B.  Jones  as 
■  the  benefit  of  the  said 
lerwise ;  and  the  defen- 
at  the  time  of  the  [696 
lutty  &  Co.  became  and 
defendant  in  an  amount 
met  of  the  matter  herein 
lutty  &  Co.  to  the  defen- 
id  delivered,  and  bricks 
le  defendant  to  Kutty  & 
says  that,  at  the  time  of 
the  defendant  as  afore- 
[  the  defendant  being  in- 
to them  in  respect  of  the 
counts  mentioned;  and 
and  claims  equitably  to 
the  said  debt  so  due  and 
endant  against  the  plain- 
herein  pleaded  to,  pnr- 
[nade  and  provided  and 

red,  on  the  ground  that 
af  payment  by  the  draw- 
arty  to  the  transaction. 

Avmley  Smith  with  him), 
substaace  of  the  plea  is 
received  from  the  draw- 
iability  on  the  bills,  and 
juing  as  trustees  for  the 
an  equitable  right  to  set 
rs.  The  flrst  part  of  the 
ayment  by  the  drawers 
8t  the  acceptor,  whether 
ant  of  the  bill :  Jones  v. 
rnunCs  Bank  v.  Leigh- 
supoii  the  mutual  credit 
(33&33Vict.c.71),s.39; 
.ts  between  the  bankrupt 
er  V.  Thomas  ('),  where 
ion  of  the  32  &  33  Vict. 
Jiw  Rop,,  6  c.  p..  Bin. 
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is  a  section  intended  for  tlie  settlement  of  all  proceed- 
]  ings  between  the  bankrupt  and  *per80Ds  deabng  with 
;  and  theru  seeniB  no  reaaon  for  oringing  in  persons 
ding  outside,  who  cannot  have  the  same  benefits.  It  is 
tlement  appropriate  to  bankruptcy,  and  not  to  pereons 
are  solvent.  That  is  one  reason.  Another  ia,  tnat-  the 
3iple  of  George  v.  Clageli  (')  applies  only  to  what  may 
lid  to  be  the  proximate  motive  of  dealing  with  the  ^c- 

and  the  contingency  of  his  bankruptcy  and  the  mode 
ittling  accounts  with  his  assignees  cannot  be  said  to  have 

contemplate.  The  defence  here  attempted  to  be  set 
8  not  a  defence  against  the  factor,  but  only  a  special 
e  of  settling  accounts  with  his  assignees  upon  his  bank- 
cy,  and  thei-efore  is  not  one  of  the  defences  falling  within 
arinciple  of  Oeorge  v.  Clagett  (').  And  see  Williams  on 
kruptcy,  p.  56.  The  plea,  therefore,  ia  neither  good  as 
;al  nor  eis  an  equitable  defence. 

lylLs,  Q.C.,  contra,  contended  that  the  plaintiffs,  hav- 
)een  paid  a  part  of  the  amount  of  the  bills  by  the  trus- 
inder  the  bankruptcy  of  the  drawers,  were  as  r^;ard3 
sum  so  paid  trustees  for  them,  and  consequently  the 
ndant  had  a  right  in  equity  to  set  off  against  cheir  claim 
!ie  bills  any  claim  which  but  for  the  intervention  of  the 
t  he  could  have  set  off  against  the  drawers.  He  cited 
■rmie  v.  Green  {'),  Clark  v.  Cort  ('),  Blkin  v.  BaJcer  ("), 
Booth  V.  Hutchinson  {'). 

O.  Williams,  Q.C.,  was  heard  in  reply. 

Cur.  adv.  vuU. 
ily  9.     The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
Brett  and  Archibald,  JJ.),  was  delivered  by 
>ED  CoLKRiDGE,  C.J.:    This  was  a  demurrer  to  an  equi- 
)  plea. 

le  declaration  contained  nine  connts  on  nine  bills  of  ex- 
^,  and  it  contained  other  couuts  not  now  necessary  to 
eferi'ed  to.  The  plaintiffs  were  the  indorsees  ol  the 
;  the  defendant  was  the  acceptor ;  Messrs.  John  Kutly 
).  were  the  drawers. 

le  defendant  pleaded  an  equitable  plea  to  the  connts  oii 
]  the  "bills,  as  to  the  £42.5,  parcel  of  the  amount  claimed 

the  drawers  became  bankrupt,  and  that  the  plaintiffs 
ved  £435  as  a  dividend  on  the  amount  of  the  bills  due 
1  the  drawers  to  tlie  plaintifts  as  indorsees,  and  tLat,  as 

rT.  R.,  SSS.  (')  llC.B.([f.S.).  626;  81  LJ.  (CIT, 

I  0.  U.  (N.».),  448 ;  80  L.  J.  (C.P.),     177. 

(')  Law  Rep.,  Ifi  Eq,.BO. 
>.  A  Ph.,  15t. 


only  aa  truateea  for  the 

?lead  a  set-off  of  a  debt 
rom  the  drawers  of  the 

is  good.  The  legal  poai- 
by  the  case  of  Jones  v. 
Dresswell,  J,,  in  that  caae 
y  decides  that  payment 
iwer  to  the  indoraee  does 
the  acceptor  for  the  fall 
1,  J.,  intimated  that  the 
icceptor,  was  trustee  for 
yer  it  might  be,  of  the 

Bylea  adopts  hia  view:, 
t  the  acceptor,  payment 

converts  the  bolder  into 
older  afterwards  recovers 
,  10th  ed.  210.  And  this 
I  Sir  John  Byles's  book 
e  drawer  was  of  part  of 

»o  lar,  cnereiore,  as  cne  nrsi  nan  of  the  plea  is  concerned, 
it  would  of  itself  be  no  answer  to  the  action.  The  plaintiffs 
would  be  entitled  to  recover  the  amount  to  which  the  plea  is 

E leaded,  and  to  hold  the  amount  as  trustees  for  the  drawers. 
1  the  case  before  us,  however,  the  indorsees  under  the  cir- 
comstances  sue  for  the  amount  as  trustees  for  tlie  drawers; 
and  in  this  state  of  facts  the  case  of  Cochrane  v.  Green  (') 
appears  to  be  an  authority  in  point.     It  was  there  held  that 
"  '  idgment  debt  recovered  in  the  name  of  a  trustee,  which, 
ecovered  in  the  name  of  the  cestui  que  trust,  would  have 
Q  a  good  set-off  at  law  against  the  plaintiff's  claim,  may 
pleaded  as  an  equitable  set-off.     The  present  is  the  coa- 
96  case.     The  plaintiffs  sue  as  trustees ;  the  defendant 
1  oflf  a  debt  due  from  the  cestui  que  trust :  but  the  prin- 
te  which  governs  is  manifestly  the  same ;  for,  if  the  ac- 
I  had  been  *brought  by  the  cestui  mte  trust,  i.e.  the  [699 
wers,  against  the  defendant,  their  debt  to  the  latter  might 
e  been  pleaded  as  a  legal  set-off.     Still  more  directly  in 
nt  is  the  case  of  Agra  ami  Masterman^s  Bank  v.  Leigh- 
(*).    That  was  an  action  on  a  bill  of  exchange,  by  the 
orsee  against  the  acceptor.     One  of  the  pleaa  was  to  this 
<:t, — that  the  bill  was  accepted  by  the  defendant  by  way 
payment  for  goods  agreed  to  be  sold  and  shipped  for  him 

9  C.  B.,  178.  (*}  Uw  Rep.,  3  El.,  56. 

»  C.  B.  {N.a).  4*8;  80  L  J.  (C.P.),  97, 


!6  COURT  OP  COMMON  PLEAS.  [L  R. 

Thoroton  v.  Haynnrd. 

the  drawer,  and  that  the  defendant  only  received  a  por- 
I  of  the  goods,  amounting  to  £1,200;  that  there  was  do 
sideratioD  for  the  bill  except  the  said  sum  of  £1,300; 
t  the  drawer  paid  the  full  amount  of  the  bill  to  the  plain- 
;  and  that  the  defendant  had  a  set-off  against  the  diawer 
he  extent  of  £1,200.  This  was  held  a  good  eqnitsble 
1 ;  and  the  jndgment  of  Mr.  Baron  Channell  is  clear  an- 
rity  that  the  indorsee  who  has  been  paid  by  the  drawer, 
m  he  sues  the  acceptor  on  the  entire  oill,  sues  as  r^iprda 
amount  which  the  drawer  has  paid  him,  as  trustee  for 
drawer;  and  the  ground  of  the  learned  Baron's  jndg- 
it  is  that  the  set-off  in  the  case  before  him  was  of  a  debt 
I  to  a  defendant  from  a  cestui  que  trust  in  an  action  by  a 
stee. 

liese  cases,  then,,  and  the  cases  of  Elkin  v.  Bakerl^)3sA 
rk  V.  Cort  ('),  appear  to  establish  the  soundness  of  the 
I  propositions  following  :  1.  That  the  holder,  having  been 
i  a  part  of  the  bill  by  the  drawer's  trustee,  sues  as  n^ 
is  that  sum  as  trustee  for  and  for  the  benefit  of  the 
wer's  trustee;  and,  2.  That,  where  the  plaintiff  issoiag 
'ely  as  trustee,  and  the  defendant  has  a  claim  against  the 
'■ut  que  trust  which  but  for  the  intervention  of  the  tmst 
Id  nave  been  set  off  at  law,  such  claim  can  be  set  oS  in 
ity.  If,  then,  these  two  propositions  are  sound — aod  we 
ik  they  are — it  follows  that  the  plea  is  good,  unless  the 
kruptcy  makes  any  difference.     We  think'  it  does  not 

I  this  had  been  an  action  by  the  drawers'  trust««  in 
lidation,  the  claim  of  the  acceptor  against  the  drawers' 
ite  could  have  been  set  off  at  law.     The  substantial  iden- 

of  proceedings  in  liquidation  with  proceedings  in  bank- 
)]  ruptcy  was  held,  upon  a  variety  *of  authorities,  by 
i  court  in  Megrath  v.  tfrayi^) ;  and,  since  the  statute  of 
eo.  2,  c.  30,  it  this  had  been  an  action  by  the  aasignee  in 
kruptcy  or  (now)  the  trustee  in  liqnidation,  the  set-off 
Id  have  been  pleaded  in  a  legal  plea  ;  that  is  to  saj^,  the 
off  here  would  have  been  good  at  law  but  for  the  inter- 
tion  of  the  trust,  and  therefore  it  is  good  in  equity. 
fe  do  not  think  the  objection  to  this  view  well  founded 
ch  was  suggested  to  follow  from  the  case  of  Turner  t. 
ymas  {').     That  was  a  case  of  principal  and  factor ;  and 

court  declined  to  extend  the  rule  in  George  v.  Cla^ett^) 
,  case  where  the  factor  had  become  bankrupt  and  ]t  was 
posed  to  set  off  mutual  credits.     Wiles,  J.,     ' 

II  C.  B.  (N.S.),  B28;  31  L.  J.(C.P.),        C)  Uw  Rep.,  fl  C.  P.,  216. 

(*J  Law  Rep.,  6  C,  P..  BIO. 
1  Cr.  A  Ph.,  164.  (')  7  T.  R.,  3B9. 
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that  the  obiect  of  the  mutual  credit  clause  was  to  settle  the 
affairs  of  bankrupt,  and  not  the  affairs  of  solvent  persons. 
But  that  was  a  very  different  case  from  the  present ;  and 
it  is  clear  that,  in  Turner  v.  Thomas  (*),  if  the  action  had 
been  by  the  bankrupt's  trustee,  and  for  a  liquidated  claim, 
the  claim  of  the  defendant  against  the  bankrupt's  estate 
could  have  been  set  off. 

On  the  whole,  therefore,  it  appears  to  us  that  the  plea  is 
good,  and  that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff :  TilUard,  Oordon  and  Holme. 
Attorneys  for  defendant :  Tilley  &  Soames. 

(1)  Law  Rep.,  6  C.  P.,  610. 


[Law  Reports,  10  Common  Pleas,  701.] 
July  9, 1875. 

*Sarah  Pell  and  Joseph  Fell  v.  Thomas  Bid-  [701 
DOLPH,  Sarah  Armstrong,  Thomas  Armstrong,  and 
Others. 

IFSS,  AttestUUion  of- — DevUe  to  "  Children'*  ag  a  Class,  as  Tenants  in  Common — Wills 

Act  (7  Wm,  4  ehlFiet  e.  26),  ss.  9,  15. 

Testator  devised  lands  to  his  niece  Sarah  for  life,  and  after  her  death  to  her  hus- 
band Joseph  for  his  life,  and  then  "  to  be  equally  divided  among  the  children  of  the 
abore-named  Joseph  and  Sarah,  either  by  the  proceeds  from  the  sale  of  the  proper- 
ties or  otherwise,  as  may  be  considered  most  advantageous  at  the  time." 

There  were  eight  children  of  the  niece  living  at  the  date  of  the  will  and  at  the 
death  of  the  testator,  of  whom  two  were  respectively  named  Thomas  and  Sarah. 

Thoraaa  was  an  attesting  witness  to  the  will.  Sarah  was  present  when  the  testa- 
tor executed  the  will,  but  she  did  not  sign  it  in  Ms  presence  so  as  to  make  her  a 
KmA  attesting  witness  within  the  Statute  of  Wills  : 

Held,  that  the  devise  was  to  the  "  children "  as  a  class,  as  tenants  in  common ; 
and  that,  as  the  attesting  witnesses  (assuming  Sarah  to  have  been  an  attesting  wit- 
ness) were  by  reason  of  uie  Statute  of  Wills,  s.  15,  incapable  of  taking  at  the  death 
of  the  testator,  they  could  not  be  reckoned  as  members  of  that  class,  and  their 
ifaares,  therefore,  went  to  the  rest  of  the  class,  the  other  children,  and  not  to  the 
heir-atlaw. 

Quare^  whether  Sarah  could  be  considered  as  an  attesting  witness  at  all  ? 

This  was  an  action  of  ejectment  brought  to  recover  cer- 
tain property  situate  in  Hulme,  near  Manchester,  tried  at 
the  Manchester  Summer  Assizes,  1874,  before  Archibald,  J. 

The  plaintiffs  claimed  under  the  will  of  Joseph  Booth, 
late  of  the  York  Hotel,  Renshaw  street,  Hulme,  dated  the 
11th  of  March,  1860,  which  was  as  follows: 

"I  give  and  bequeath  unto  Mrs.  Maria  Hin ton,  sister  of 
mv  late  wife,  the  sum  of  £100,  and  unto  Mrs.  Hannah 
Mainwaring,  of  Deansgate,  Manchester,  the  sum  of  £100 : 
also  to  the  hereinafter  named  children  of  my  late  niece, 
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Mrs.  Esther  Johnson,  late  of  Harpurkey,  I  give  and  be- 
queath the  sum  of  £10  each,  to  be  paid  in  the  manner  and 
at  the  times  following,  providing  they  are  then  living,  that 
is  to  say,  Sarah,  Elizabeth,  Jane,  Anne,  and  Mary  are  to  re- 
ceive the  money  when  they  arrive  at  the  a^  of  twenty-one 
years ;  and  the  others,  David,  John  and  Qfeorge,  to  receive 
the  money  when  they  arrive  at  the  age  of  fourteen  years, 
for  the  purpose  of  binding  them  apprentices,  to  enable 
them  to  learn  a  trade.     I  also  give  and  bequeath  unto  my 
niece  Mrs.  Sarah  Armstrong  the  whole  of  the  residue  of  mv 
702]  propertv,   both  freehold,  *leasehold,  and  personal, 
furniture,  cash,  &c.,  for  her  Ufetime,  for  her  own  sole  per- 
sonal use  and  benefit,  to  the  intent  that  neither  her  hus- 
band, his  creditors,  or  any  other  person,  shall  have  any 
control  over  it :  but,  if  she  should  die  first  before  her  hus- 
band, Mr.  Joseph  Armstrong,  clockmaker,  88  Deansgate, 
Manchester,  I  tnen  give  it  to  him  for  his  lifetime ;  after 
which  all  my  lands  and  houses  in  Boot  street,  in  Trent 
Place,  and  Kenshaw  street,  in  Hulme,  and  also  my  land 
and  houses,  and  chief  or  ground-rents  in  Regent  street,  Sal- 
ford,  to  be  equally  divided  among  the  children  of  the  above- 
named  Joseph  and  Sarah  Armstrong,  either  by  the  proceeds 
from  sale  or  otherwise,  as  may  be  considered  most  advan- 
tageous at  the  time.     And  I  hereby  authorize  my  executors 
to  receive  all  moneys  owing  to  me,  and  to  jiay  all  my  just 
debts,  if  any,  also  all  probate,  legacy,  testamentary,  fu- 
neral, and  other  expenses  attending  the  above,  out  of  the 
first  moneys  arising  from  the  estate,  and  also  to  keep  in  re- 
pair and  insure  the  above  properties.     And  I  hereby  ap- 
point  the    above-named   Joseph  Armstrong  and  likewise 
Thomas  Armstrong,  of  2  Albert  Place,  Manchester,  joint 
trustees  and  executors.     In  witness,'^  &c. 

The  attestation  was  as  follows :  "  Signed  by  the  said  tes- 
tator, Joseph  Booth,  in  our  presence.  Witnesses,  Eliia 
Brunton,  Thomas  Armstrong,  Sarah  Armstrong." 

Two  of  these  witnesses,  viz.,  Thomas  Armstrong  and 
Sarah  Armstrong,  were  two  of  the  "children"  of  the  ten- 
ants for  life,  Joseph  and  Sarah  Armstrong.  Thomas  was  in 
every  respect  a  regular  attesting  witness.  Sarah  was  pres- 
ent when  the  testator  signed  the  will,  and  saw  the  other  two 
attest  it ;  but  she  went  down  stairs,  and  there,  at  the  suggjes- 
tion  of  one  of  the  others,  put  her  name  to  the  attestation 
clause.  She,  however,  was  not  treated  as  an  attesting  wit- 
ness when  jjrobate  was  taken  out. 

At  the  trial  it  was  contended  on  the  part  of  the  plaintiffs 
(who  were  devisees  of  the  heir-at-law  of  the  testator)  that 
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704J  DiTnoncL  v.  *Bosiock  (*),  Shaw  v.  ITMdhon  ('),  ClaTie 
V.  Phillips  (*\  Knight  v.  Gould  {*\  Olney  v.  Bates  {\ 
Browne  v.  Harmnondi^^  Doe  d.  Stewart  v.  Sheffiddi^) 
Page  v.  Pa^^d  ("),  Young  v.  Davies  (*),  and  Humphrey  v. 
Tayleur  {''). 

O.  HusselljQ.G.y  ITerschell,  Q.C.,  and  TT.  i<l  RobiTisan, 
in  support  of  the  rule,  submitted  that  Sarah  Armstrong, 
though  not  an  attesting  witness  within  the  Statute  of  Wills, 
yet,  being  a  witness  de  facto,  forfeited  her  share  under  the 
devise  in  Joseph  Booth's  will ;  that  the  class  to  take  under 
that  devise  must  be  ascertained  or  ascertainable  at  the  death 
of  the  testator ;  that,  the  gift  being  to  the  class  as  tenants 
in  common,  the  testator  intended  to  give  an  aliquot  part  to 
each  individual  of  the  class,  to  be  ascertained  at  his  death; 
and  that,  as  Thomas  and  Sarah  were  living  at  that  time, 
their  shares,  being  forfeited,  passed  to  the  heir-at-law.  They 
distinguished  the  cases  cited  on  the  part  of  the  defendants, 
and  referred  to  Cresswell  v.  Cheslyn{")j  Skryjnsher  v. 
Northcote  ("),  and  Humble  v.  Shore  ("). 

Lord  Coleridge,  C.J.:  We  entertain  no  serious  doubt 
in  this  case :  but,  as  it  is  one  of  first  impression,  and  of  im- 
portance for  the  future  guidance  of  the  profession,  we  think 
it  better  to  give  our  reasons  in  writing. 

Cur,  adv,  vutt. 

July  9.  The  judgpaent  of  the  court  (Lord  Coleridge,  G  J., 
and  Grove  and  Archibald,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.J.:  This  was  an  action  of  ejectment 
tried  before  Archibald,  J.,  at  the  Manchester  Summer  As- 
sizes, 1874,  to  recover  certain  land,  houses,  and  ground-rents 
in  Hulme  and  Salford. 

The  plain tiflEs  were  the  devisees  of  the  heir-at-law  of 
Joseph  Booth,  and  at  the  trial  a  verdict  was  found  for  the 
705J  defendants,  who  ^claimed  in  respect  of  a  devise  by 
Joseph  Booth  in  his  will,  dated  the  llth  of  March,  1860. 
The  testator  died  shortly  after. 

The  devise  in  question  was  as  follows :  "I  also  give  and 
bequeath  unto  my  niece,  Mrs.  Sarah  Armstrong,  the  whole 
of  the  residue  of  my  property,  both  freehold,  and  lease- 
hold, and  personal,  furniture,  cash,  &c.,  for  her  lifetime, 

(»)  Law  Rep..  10  Ch.,  868.  {»)  2  P.  Wms.,  489. 

O  4  Dr.  <b  W.,  481.  (»)  2  Dr.  <k  Sm.,  167;    82  L,  J.  {Ctu\ 

(8)  17  Jur.,  886.  872. 

(*)  2  M.  A  K,  296.  '  ('»)  Ambl,  186. 

(»)  3  Drew.,  819.  (")  2  Eden.  128. 

(•)  Johns.,  210.  (»*)  1  Swanat.,  666. 

(^)  13  Ea8t,  626,  684.  ('»)  7  Hare,  247. 
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If  the  decisioa  of  the  court  was  in  favor  of  Jhe  defen- 
dants on  the  first  point,  the  second  became  immaterial  in 
**''"  caee,  aa  the  verdict  for  the  defendants  wonld  be  right 
ie  are  of  opinion  on  thia  point  that  the  defeadants  are 
tied  to  BQCceed,  and  that  this  role  mast  be  dischai^ed. 
ad  this  been  a  devise  to  the  children  as  joint  tenants  and 
as  tenants  in'  common,  which  the  words  "  to  be  eqnilly 
ded"  make  it,  the  case  of  Young  v.  />(!»(«(')  wonfl 
lirectly  in  point.  In  that  case  it  was  decided  by  Vii»- 
Dcellor  Kindersley  that,  where  there  is  a  gift  to  a  class 
oint  tenants,  and  one  of  the  joint  tenants  is  an  attests 
witness,  thongh  his  share  is  forfeited  by  the  statnte, 
1  not  undisposed  of,  and  survives  to  the  other  joint 
ints. 

his  decision  was  not  questioned  by  the  learned  connsel 
the  plaintiffs :  but  it  was  contended  that,  aa  this  was  a 
incy  in  common,  the  testator  intended  to  give  an  aliquot 
t  to  each  of  the  class,  to  be  ascertained  at  his  death ;  and 
>,  as  Thomas  and  Sarah  were  living  at  his  decease,  their 
■^s  or  parts  were  forfeited  ;  and  that  the  gift  was  not  to 
B.,  C.  and  D.,  as  a  class,  but  to  the  individuals  although 
T  constituted  a  class. 

becomes  necessary  to  examine  the  cases  and  see  whether 
distinction  between  devises  to  a  class  or  to  indipidnals 
relation  to  the  nature  of  the  tenure  as  indicated  by 
will  or  to  the  intention  of  the  testator  derived  from 
will. 

■]  *In  Shaw  V.  SPMahon  {'),  a  testator  gave  a  fnnd 
imulated  from  certain  rents  to  be  divided  in  eqoal  parta 
mgst  all  his  children  living  at  his  death,  and  By  a  codi- 
iie  revoked  the  gift  to  one  of  the  children  ;  it  was  held 
I  the  share  given  by  the  will  to  such  child  belongwi  lo 
other  children,  and  did  not  devolve  to  the  heir-at-Ia* 
next  of  kin  of  the  testator.  So,  in  Clarke  v.  Piiji- 
(■),  where  there  was  a  revocation  of  portions  of  a  resid- 
f  gift  to  children  of  certain  persons  and  to  others  named 
C[ual  shares,  it  was  held  that  the  gift  of  residue  waa  to 
residuary  legatees  as  a  class  (notwithstanding  that  some 
tie  individuals  to  take  were  named,  and  a  gift  to  one  of 
le  named  and  to  one  class  of  children  was  revoked),  and 
,  the  residue  went  to  the  legatees  (including  another  one 
>  was  named)  whose  bequests  were  not  revoked, 

1  Doe  V.  SheffiM,  ('),  the  devise  was  of  land  to  the  asters 

2  Dr.  h  Sm..  167,  172.  (•)  17  Jur.,  886. 


0  trail 

ireesi 
ide,  ai 
D  take 

she  hi 
•d),  th 
not  have  gone  to  the  heir-at-law,  as  Id  case 
yise,  which  guppoaes  the  deceased  sisters  ti 
capable  of  taking  under  the  will,  but  to  the 
t«;e  of  estate  not  befor*;  disposed  of.  Lord  '. 
Lis  judgment,  says{'):  "We  may  take  it 
tills  testator's  intention  that  he  regarded  t 
boQBty,  as  he  has  described  them,  genera 
and  Bayley,  J,,  puts  the  caee  of  joint  tenai 
case  with  reference  to  the  point  considered, 
The  above  three  cases  were  all  cases  of  ten; 
Bat,  in  Cresswell  v.  Cheslynf^),  cited  in 
for  the  plaintiffs, — approved  of  in  Shaw  v. 
where  tne  testator  gave  the  residue  of  his 
to  his  three  children,  A.,  B.,  and  C,  share 
aa  tenants  iii  common,  and  not  as  joint  ti 
codicil  revoked  C,  from  being  "one  of  hia 
I^atees,  and  gave  a  pecuniary  legacy  inst' 
that  this  third  did  not  belong  to  the  two  ot 
go  according  to  the  Statute  of  Distribution 
to  be  observed  that  the  legatees  were  all  m 
money  bequest  was  substituted  for  the 
'  them,  tending  to  show  that  the  testator  in 
tion  the  shares  according  to  their  respectivi 
These  cases  and  others  cited  in  the  argu 
to  show  that  the  question  to  be  decided 
whether  the  taiancv  is  joint  or  in  comn 
which  tennres  the  snares  are  undivided, — 
testator  intended  to  appropriate  hia  bour 
portion  bequeathed  as  a  whole  to  a  class,  oi 

Strtion  more  or  less  by  value  a  certain  jkr 
vidnals.     If  the  former  were  the  intentioi 
eqaally  to  joint  tenants  and  tenants  in  com 
In  Shaw  V.  M'MahoTi,  Sir  E.  Sugden,  tht 
'     lor  of  Ireland,  in  giving  judgment,  says{'' 
donbt  that  modern  autnonties  have  attacl 
to  the  circumstance  of  the  legatees  Caking 


(')  n  KuA.  nt  p.  S«3. 
(■)  aEdm.  UK. 
(')  4  Dr.  A  W.,  481. 
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;ift  to  any  oae  legatee  fails,  than  the  earlier  caaea 
.  .  If  I  can  discover  in  this  instrnment  aafflcient 
ace  of  the  testator's  intention  that  the  remaining 
ren  should  take  the  share  of  the  residue  originally  be- 
hed  to  his  second  son,  there  is  authority  to  give  effect 
it  intention." 

m  where  the  testator  seemed  by  his  will  to  hare  r^rd 
!ue  as  remuneration  for  services,  if  the  bequest  is  to  a 

although  the  individuals  are  named  in  a  subseqaeot 
of  the  will,  the  same  rule  has  l)een  applied;  as  in 
htv.  Oould{'),  where  a  bequest  of  residue  to  myex- 
rs  hereinafter  named,  to  enable  them  to"  pay  debts,  tc., 
Iso  to  recompense  them  for  their  trouble,  equally  be- 
I  them, — one  having  died,  the  whole  residue  was  held 
)t  in  the  sarvivora,  as  a  gift  to  them  as  a  class  in  thdi 
il  character. 

vas  farther  contended  that,  as  the  class,  ascertaiaed  at 
me  of  the  death  of  the  testator,  included  Thomas  and 
I,  it  must  be  taken  that  an  aliquot  part  of  the  gift  vas 

intended  then  *to  go  to  them  ;  the  testator  not  con- 
lating  their  incapacity  to  take  ia  consequence  of  thar 
;  attesting  witnesses. 

vill  be  observed  that,  in  Doe  v.  Sheffi£ld(^),  it  is  stated 
the  case  of  a  lapsed  devise  would  suppose  the  deceased 
s  to  have  been  once  capable  of  taking  under  the  will : 
in  Young  v.  J)ames{')  Kindersley,  V.C.,  in  giving 
nent,  aay8{*):  "  With  regard  to  the  question  upon  ibe 
3  the  daughter  surviving  the  tenant  for  life,  who  was 
testing  witness  to  the  will,  I  am  of  opinion  that,  thoagb 
;atute  avoids  the  gift  to  her,  and  renders  her  incapaUe 
ting,  it  does  not  sever  the  joint  tenancy ;  it  does  not 
T  the  testator  intestate  as  to  the  share  intended  for 
but  tlie  whole  goes  to  her  sisters  who  alone  were  copoifc 
tine." 

Fould  fairly  seem  from  this  that  the  Vice-Chancellor  re- 
id  one  incapable  of  taking  at  the  time  of  the  death  of 
tstator  as  not  one  of  the  class  the  members  of  which 
to  be  ascertained  at  this  period.  We  certainly  are  of 
ipinion.  By  the  operation  of  the  statute,  the  names 
omas  and  Sarah  (assuming  the  latter  to  be  an  attesting 
ss,  as  the  plaintiffs  contend)  are  struck  out  of  the 

they  are  rendered  incapable  of  taking,  and  therefore 
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an  devised,  and  that  this  is  to  be  taken  by  those  who 
d  after  the  teetator's  death  came  within  the  limits  of 
lass,  and  who  were  capable  of  taking, 
is  decision  renders  the  second  point,  as  to  the  attesta- 
of  Sarah  Armstrong,  immaterial'  in  this  ejectmeot,  as 
old  that  there  has  been  no  intestacy,  and  that  the 
tiffs  are  not  entitled  to  recover  for  any  part  claimed ; 
herefore  this^ule  will  be  discharged.    ■ 

RvZe  discharged. 
lomeys  for  plaintiffs :  Field,  Jioscoe,  FVancis  &  Osbal- 
ne,  for  Lowndes,  Liverpool. 
torneys  for  defendants :  Milne,  Riddle  tfc  MeUor. 

ew  Tork  it  Is  provided  b;  stat-  foctorily  proven  before  tbe  sunDgur 

H.  B.,  05,  g  60,  2  Bdtn.  Btat.,  by  the  oaths  of  two  of  the  wiintwt* 

t "  If  uiy  person  ah[JI  be  B  sub-  (Uie  probate  not  being  conentsd  uh! 

;witneaa  to  the   eiecation  of  the    third   witneie    not  sworn),  mch 

,  wherein  any  beneficial  devise,  third  witness,  after  the  time  for  ap 

interest  or  appointment  of  any  pealing  from  the  samite's  deem  a 

peFBOnal  estate  sball  be  made  tabliahing    the    will    has   eipiied,  >? 

I  witness,  and  snch  will  canjwt  'entitled  to  the  ieeacy  given  him  bjllie 

ved   withoQt   the   testimony  of  will  :  Caw  y.  BMfrUon,  B  N.Y,  itfp., 

Itnesa,  the  said  devise,  legacy,  125,  revenung  3  Barb.,  410. 
t  or  appointment  shall  be  void,        Where  there  is  a  devise  to  OM  of 

only  as  concema  such  witness,  the   snbecribing  mtnessM  of  ■  vUl, 

claiming  under  him ;  ftQd  Buch  and  the  will  can  be  l^:ally  eetablislKd 

shall  be  a  oompeteat  witnesa,  withoat  the  testimony  of  BochderiaK, 

mpellable  to  testify  respecting  the  devise  ^a  him  does  not  thereby  !>«■ 

jcutioo  of  the  said  will,  in  lilte  come  void. 

■as  if  no  such  devise  or  1)eqneet        Where  one  ot  the  enbscrilring  *it- 

m  made. "  nesBes  to  a  will  resides  oat  of  the  Mats 

vise  to  a  witnesa  to  a  will  is  ab-  at  the  time  of  the  probate  of  the  «ll], 

f  void :    JaeJuon  v.  Dcnniiton,  and  the  complete  execation  of  the  wUl 

s.,  811.  can  be  proved  bj  the  resident  wilnsa, 

tbe  devisee  is  a  competent  wit-  the  will  can  be  estaUiahed  by  proving 

•  the  will :  Jack»(M  v.  Woods,  1  the  handwiitiEig   of  tbe   non-midait 

Cas.,  163.  witness;  inaa^  case  a  bequest  to  siirh 

lie  foot  ot  a  will,  signed  bythe  non-resident  witness  is  not  void :  G>n- 

-  and  attested  by  two  witnesses,  wdi  v.  Wooley,  1  Abb.  Conrt  Apxml 

ppeared  subscribed,  beneath  tlie  Cas.,    441,    8  Kejes,   8T8 ;    43    How. 

re  of  the  testator,  the  sifnature  Prao.,  475,  afflrmiog  47  Barb.,  3ST. 
who  was  the  principal  legatee        In   Upper  Canada  it  hasbeeufaeld 

e  executrli  ;  on  motion,  on  be-  that  where  a  devisee   witnesses   ths 

D.,  the  court  Iwiog  satisfied  by  will  the  devise  to  him  is  vind,  althooi;)! 

■a   that   Ler  signature   had    not  there  am  two  other  witnesses,  and  tU 

dded   with  any  intention  of  at-  will  would  therefore  have  been  snffl- 

the  execution,  ordered  D.'s  Big-  ciently   attested   without  him.     U'ld 

to  be  eicluded  from  the  probate:  (the  court  being  left  to  draw  infnrenns 

1^  Murphy,  Ityfh  Law  Kep.,  S  of  fact)  that  upon  the  evidence  srt out 
0.  below  it  must  be  infeired  that  tbe  de- 
re  there  are  three  Buljscribing  visee,  whose  name  was  sahscribed  «a« 
IBS  to  the  execution  of  a  will,  to  witness,  did  see  the  f^-* — '—  "' 
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N  ERROR  AND  APPEAL  FROM  THE  COURT  OF  EXCEEQUEB, 

TRINITY  TERM,  XXXVIII  VICTORIA. 


[L«w  Reporte,  10  Eicheqner,  2S6,] 

June  la,  ISTS. 
*NlCHOLS  V,  Maksland. 


e  who  stores  water  on  hU  own  Und,  and  uses  all  reasonable  cart  lo  kwp  il 
!  there,  ia  not  liable  to  aa  action  fur  an  escape  of  the  water  which  injnnt  las 
ibor,  if  the  esca[ie  bo  caused  by  an  aeent  bej-ond  his  control,  snoh  u  »  atora, 
Il  amounts  to  vu  major,  or  the  act  of  God,  ia  the  sense  that  it  ia  pnclieillT, 
^  not  phjBically,  Impoesible  to  resist  it. 

.  the  defendant's  land  were  artificial  pools  containing  large  quantities  of  witer. 
a  pooU  hod  been  formed  by  dammiDg  up  with  artificial  enibankmenta  h  ottunl 
m  which  rose  above  the  defendant's  land  and  flowed  through  it,  and  which  ns 
ed  to  escape  from  the  pools  successively  by  weira  into  its  original  course.  An 
ordinary  rainfall  caused  tiie  atr<.>am  and  tlie  water  in  the  pooU  to  swell  w  tbii 
rtilicial  eiiibankroenLj  wore  carried  away  by  the  preasuie,  and  the  water  it  lif 
,  being  thus  suddenly  loosed,  rushed  down  the  Course  of  the  stream  and  injiirid 
ilaintin~s  adjoining  pro|>urty.  Tlie  pliuntiff  having  brought  an  action  i^uoM 
cfendant  for  damages,  the  jury  found  that  there  was  tio  negligunce  in  Ik'  no- 
tion or  m^nleaance  of  the  works,  that  the  rtunfall  was  most  exccs^vt,  ml 
ntod  to  vis  rmyor.' 

Id,  that  the  action  was  not  maintainable. 
landav.  FUtc/ier  (taw  Rep.,  3  H.  L.,  830)  distinguished. 

CE  plaintiff  sued  as  the  surveyor  for  the  county  of  Ches- 
af  bridges  repairable  at  the  expense  of  the  county. 
he  first  count  of  the  declaration  alleged  tbat  the  defen- 
l  was  possessed  of  lands  and  of  artificiiil  pools  ton- 
cted  thereon  for  receiving  and  holding,  and  wlifrein 
8  kept,  large  quantities  of  water,  yet  tlie  defendant  took 
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constracted,  bat  it  appeared  that  they  had  existed  be- 
ihe  defendant  began  to  occapy  the  property,  and  that 
nUar  accident  had  ever  occunw  within  the  knowledge 
}  witnesses. 

:er  hearing  the  address  of  the  defendant's  counsel,  the 
said  tliey  did  not  wish  to  bear  his  witnesses,  and  that 
iir  opinion  the  accident  was  caused  by  vis  Tiuyor.  In 
ST  to  Cockbum,  J.,  they  found  that  there  \^  no  ae%- 

ligence  in  the  *conatriiction  or  maintenance  of  the 
B,  and  that  the  rain  was  most  excessive.  Cockbam, 
being  of  opinion  that  the  rainfell,  thougli  extraordi- 
and  unprecedented,  did  not  amount  to  vis  major  tx 
36  the  defendant  from  liability,  entered  the  verdict  for 
laiatiSs  for  £4,092,  the  agreed  amount,  reserving  leave 
e  defendant  to  move  to  enter  it  for  her  if  the  coart 

were  to  draw  inferences  of  fact)  should  be  of  optaion 
the  rainfall  amounted  to  vis  laajor  and  so  .distlD- 
ed  the  case  from  Rylands  v.  Fletcher  ('). 
■ule  nisi  having  been  accordingly  obtained  to  ent«r  the 
ct  for  the  defendant  on  the  ground  that  there  was  no 
!  of  liability,  the  plaintiff  on  showing  cause  to  be  at 
y  to  contend  that  a  new  trial  should  Be  granted  on  the 
id  that  the  finding  of  the  jury  was  against  the  weight 
idence^ 

y  27.  J^clntyre,  Q.C.,  and  CoxoTt,  (or  the  plaintiff, 
ad  cause :  The  defendant  having  for  her  own  purposes 
.dvantage  stored  a  dangerous  element  on  her  premises, 
ble  if  that  element  escapes  and  injures  the  property 
other,  even  though  the  escape  be  caused  by  an  earth- 
e  or  any  form  of  vis  major. 

.EA8BY,  B. :  Was  not  the  flood  brought  on  to  the  de- 
al's land  by  vis  major  ?] 

J  pools  were  made  by  those  through  whom  the  deCen- 
claims,  and  if  there  had  been  no  pools  the  water  of  the 
■al  stream  would  have  escaped  without  doing  injuiy. 
ase  falls  within  the  rule  laid  down  by  the  judgment  m 
her  V,  Mylarids  ('),  delivered  by  Blackburn,  J.:    "We 

that  the  true  rule  of  law  is,  tnat  the  person  who  for 
ivn  purposes  brings  on  his  lands,  and  collecta  and  keeps 
anything  likely  to  do  mischief  if  it  escapes,  must  keejt 
it  his  peril,  and  if  he  does  not  do  so  is  prima  faeie 
arable  for  all  the  damage  which  is  the  natural  conse- 
)e  of  its  escape.  He  can  excuse  himself  by  showing 
;he  escape  was  owing  to  the  plaintiff's  default,  or  i»er- 
that  the  escape  was  tiie  consequence  of  vis  viajor,  or 

iw  Ri-|i.,  S  U.  L.,  330,  (')  Law  Rep.,  1  Ex.,  266.  27S- 
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:  practical  conditions,  they  are  such  that  to  enforce 
■ould  prevent  the  reasonable  use  of  property  in  the 
ost  beneficial  to  the  commanity. 
nderstanding  the  finding  of  the  jury,  I  am  of  opimon 
endant  is  not  liable.  What  has  the  defendant  done 
I  What  right  of  the  plaintiff  has  Bhe  infrin^j 
B  done  nothing  wrong,  she  has  infringed  no  nght, 
ot  the  defendant  wlioTet  loose  the  water  and  sent  it 
roy  the  bridges.  She  did  indeed  store  it,  and  stcre  it 
I  (quantities  that,  if.  it  was  let  loose,  it  would  do,  as 
mischief.  But  Buppose  a  stranger  let  it  loose,  would 
lendant  be  liable  'i  If  so,  then  if  a  mischievoas  boy 
n  hole  in  a  cistern  in  any  London  house,  and  the 
lid  mischief  to  a  neighbor,  the  occupier  of  the  house 
be  liable.  That  cannot  be.  Then  why  is  the  defen- 
able  if  some  agent  over  which  she  has  no  control  lets 
ter  out )  Mr.  Mclntyre  contended  that  she  would  be 
lasea  of  the  water  being  let  out,  whether  by  a  stran- 
tlie  Queen's  enemies,  or  by  natural  causes,  as  light- 
r  an  earthquake.  Why?  What  ia  the  difference 
n  a  reservoir  and'  a  stack  of  chimneys  for  such  a  qoes- 

thisl  Here  the  defendant  stored  a  lot  of  water  for 
n  purposes:  in  the  case  of  the  chimneys  some  one 
t  a  ton  of  bricks  fifty  feet  high  for  his  own  purposes: 
jually  harmless  if  they  stay  where  placed,  and  equally 
i^vous  if  they  do  not.  The  water  is  no  moreawild 
ige  animal  than  the  bricks  while  at  rest,  nor  more  so 
in  motion :  both  have  the  same  property  of  oheyine 
'  of  gravitation.  Could  it  be  said  that  no  one  could 
,  staJ:;k  of  chimneys  except  on  the  terms  of  being 
for  any  damage  done  by  their  being  overthrown  by  a 
me  or  an  eartnqnake?  If  so,  it  would  be  dangerous 
i  a  tree,  for  a  wind  might  come  so  strong  as  to  blow 
)f  the  ground  into  a  neighbor's  land  and  cause  it  to 
lage ;  or  ^  field  of  ripe  wheat,  which  might  be  fired 
itmng  and  do  mischief. 

mit  that  it  is  not  a  qaestion  of  negligence.  A  man 
nay  *use  all  care  to  keep  the  water  in,  or  the  stack  of 
iys  standing,  but  would  be  liable  if  through  anyde- 
ioagh  latent,  the  water  escaped  or  the  bricks  fell, 
re  the  act  is  that  of  an  agent  he  cannot  control. 

case  differs  wholly  from  FUtcher  v.  Rylands  0- 
the  defendant  poured  the  water  into  the  plaintiffs 

He  did  not  know  he  was  doing  so ;  but  he  did  oa 
as  though  he  had  poured  it  into  an  open  channel 

(■)  L>w  Rep.,  1  Ex.,  266,  279. 
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unforaeen  obstruction  in  the  se^f er,  the 
water  was  stopped  and  'flooded  the 
plaintiff's  premises ;  and  althoagh  the 
defendants  became  aware  of  the  flood- 
ing— though  not  of  the  immediately 
etficient  cause — it  did  not  appear  that 
they  had  taken,  or  could  have  taken, 
any  steps  to  prevent  or  stop  the  dis- 
charge of  water  from  the  canal  into 
the  drain :  Held.  1.  That  the  defen- 
dants,  while  acting  in  the  exercise  of 
their  statutory  powers,  could  not  in 
the  absence  of  negligence  on  their  part 
be  responsible  for  the  iniury  done. 
2.  The  jury  having  found  that  the 
flooding  of  the  plaintiff's  premises  was 
caused  by  the  obstruction  in  the  cor- 
poration  sewer,  that  there  was  no  evi- 
dence of  negligence  by  the  defendants 
which  oaght  to  have  been  submitted 
to  the  jury  :  Bougkton  v.  Midland,  etc,, 
Irish  Law  Rep.,  7  Com.  Law,  806  ;  see 
St.  Pet&r  V.  Bennison,  68  N.  Y.,  416, 17 
Am.  Rep..  258,  263  note;  Weitner  v. 
PreH.,  etc.,  4  Rob.,  234. 

Defendants,  a  municipal  corporation, 
were  repairing  a  road  which  crossed 
plaintiff's  raceway  by  a  culvert,  and 
while  the  work  was  going  on  the  stones, 
and  other  materials  collected  for  it 
about  the  culvert,  were  carried  into 
the  raceway  by  a  violent  storm,  and 
suffered  to  remain  there.  Held  that 
the  defendants  were  not  liable  :  Snook 
v.  Brantford,  etc.,  14  U.  C.  Q.  B.,  265. 

In  1859  the  defendants,  assuming  to 
act  under  the  municipal  act  of  1858,  C. 
S.  U.  C,  ch.  54,  sec.  277",  passed  a  by- 
law requiring  persons  to  clear  out  all 
obstructions  in  streams  across  their 
lots  ;  and  providing  that  the  council,  in 
their  discretion,  might  do  the  work  and 
levy  the  cost  thereof  by  special  rate  on 
the  lands  ;  and  imposing  penalties,  etc. 

The  defendants  cleared  a  stream  on 
and  above  the  plaintiff's  land,  and  as- 
sessed him  as  a  non-resident  for  $75, 
the  amount  expended  on  his  lot,  which 
he  paid.  They  did  not,  however,  clear 
the  stream  on  the  lot  below,  nor  compel 
the  occupant  to  do  so,  whereby  in  times 
of  freshet  increased  quantities  of  water 
were  brought  down  and  dammed  back 
on  plaintiff's  land,  injuring  his  crops, 
instead  of  lying,  as  before,  in  the 
woods  above  and  gradually  evapora- 
ting and  passing  away,  without  doing 
him  any  injury. 

Held,  that  no  action  would  lie  against 
defendants,  either  for  not  clearing  out 


the  streams  themselves,  or  for  not  eom- 
polling  the  owners  to  do  so ;  and,  there- 
fore, that  they  were  not  liable  to  the 
Elaintiff  for  the  damage  Bostatned  by 
im :  Danard  ▼.  Chatham,  etc,  34 
Upper  Can.  Com.  PI..  590. 

If  a  party  who  is  engaged  in  mining 
for  coal  causes  water,  sand  and  clay,  in 
a  flowing  mass,  to  descend  upon  the 
land  of  another  so  as  to  destroy  its 
value  for  cultivation,  and  such  descent 
is  the  direct  result  of  the  act  of  8ocit 
party  and  not  the  mere  lesolt  of  the 
law  of  gravitation,  the  person  whose 
land  is  thus  injured  may  recover  dam- 
ages, and  enjoin  the  future  commisson 
of  said  acts :  Bobinmm  v.  Black,  etc.,  50 
Gal.,  460. 

See  Smith  v.  Kenrieh,  7  Com.  Bendi. 
514,  62  Eng.  Com.  Law  ;  Baird  v.  FO- 
liam^n,  15  C.  B.,  N.  S.,  376,  100  Eng. 
Com.  Law ;  Fletcher  v.  ByUindi,  L.  £, 
8H.L.,341. 

As  to  injury  to  lots  by  surface  water 
flowing  from  roofs  of  neighbors'  build- 
ings or  in  consequence  of  boikUnff  and 
grading,  see  Thomas  r.  KeBpon,lUtLij, 
182 ;  Slater  v.  Mersereau,  6  Daly,  445, 
affirmed  2  Weekl.  Dig.,  130  ;  WhUneg 
V.  Sanders,  3  Pittsburgh  Rep.,  226; 
Wagner  v.  Long  Idand,  etc  2  Hub, 
633;  BelloiMY.  SaekeU,  15  Barb.,  96: 
Qoldemith  v.  May,  53  Geo.,  186 ;  Grant 
V.  Allen,  41  Conn.,  156  ;  J9<w<  v.  CUjf 
of  Hudecm,  27  Wise.,  656 ;  Ooodaie  v. 
Tattle,  29  N.  Y.,  459  ;  Piaeiey  ▼.  ClaHt, 
85  N.  Y.,  520, 529 ;  BavfOon  v.  Taylor, 
11  Exch.,  369;  Broadbent  r.  Bam- 
botham,  11  Exch.,  002,  617  note,  John- 
son &  Co.'s  ed.;  Curtiee  v.  AfravU,^ 
N.Y.,  78;  Stoeet  v.  ChOU,  50  N.E, 
439;  TuthiU  v.  Seott,  43  Verm.,  525; 
Ogbom  v.  Connor,  46  Cal.,  346 ;  Ibwi 
V.  Burkes,  38  N.  J.  Law,  21 :  Mastmr. 
Field,  119  Mass.,  585  ;  BaMMer.  CU9 
of  Syracuse,  8  Hun,  587 ;  daxton  ▼. 
Claxton,  Irish  Rep.,  7  Com.  Law,  2S; 
Angell  on  Watercourses,  §§  114  q.  r.; 
Girard's  Real  Est.  (2d  ed.),  666-7;  3 
Kent's  Com*.  (12th  ed.),  440,  note  1. 

The  plaintiffs  hired  of  the  defendtnt 
the  ground  floor  of  a  warehouse,  the  up- 
per part  of  which  was  occupied  by  the 
defendant  himself.  The  water  'from 
the  roof  was  collected  by  gntten  into 
a  box,  from  which  it  was  discharged 
by  a  pipe  into  the  drains.  A  hole  was 
made  in  the  box  by  a  rat,  through 
which  the  water  entered  the  warehouse 
and  wetted  the  plaintiffs'  goods.    The 
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placed  one  foot  on  the  ascending  stair- 
way and  the  other  in  the  space  forming 
the  entrance  to  the  descending  stair- 
way, the  same  being  open  \^  reason  of 
the  trap  door  not  being  shut,  and  there- 
by fell  and  sustained  injuries. 

Held,  1.  The  defendant  being  both 
landlord  and  owner,  and  also  an  occu- 
pant, was  not  liable,  it  not  appearing 
eit/ier  that  there  was  any  defect  or  negli- 
gence in  the  construction  of  the  stairway 
and  its  covering,  or  that  when  properly 
used  it  did  not  suffice  to  protect  per- 
sons using  the  hallway,  and  was  not 
all  that  reasonable  care  and  prudence 
could  suggest,  or  that  defendant  left 
the  trap  door  open,  or  caused  or  allowed 
it  to  be  left  open. 

2.  Such  laiidlord  and  owner  is  not 
bound  to  protect  his  tenants  and  their 
visitors  from  the  consequences  of  their 
careless  acts  in  the  course  of  occupancy. 

8.  The  tenants  are  each  liable  for 
their  respective  negligence. 

4.  In  such  case  there  is  no  presump- 
tion of  negligence  against  any  particu- 
lar occupants :  Kaiser  v.  Hirth,  36 
N.  y.  Superior  Court  Rep.,  344,  46 
How.  Pr.  Rep.,  161. 

In  an  action  for  personal  injuries 
sustained  by  falling  through  a  trap 
door  in  a  shop,  kept  by  the  defendant 
for  the  sale  of  sewing  machines,  there 
was  evidence  that  the  plaintiff  was 
to  receive  a  commission  if  she  effected 
a  sale  of  a  machine ;  that  she  came  to 
the  shop  with  a  person  whom  she  had 
procured  to  buy  the  machine,  and  while 
examining  another  machine,  which  she 
had  no  intention  of  buying,  fell  throuc^h 
the  trap  door  and  was  injured  :  Held, 
that  whether  the  plaintiff  was  a  tres- 
passer, at  the  time  she  received  the 
injuries,  was  a  question  of  fact  for  the 
jury  :  Omert  v.  NagU,  118  Mass.,  278. 

The  occupant  of  premises  is  not 
liable  to  one  not  invited  thereon  but 
who  goes  to  collect  a  bill,  who  is  inj  ured 
by  falling  into  a  vat  of  boiling  liquid 
uaed  by  defendant  in  the  usual  and  cus- 
tomary way  ;  Victory  v.  Baker,  3  Law 
and  Equity  Reporter,  240. 

T.,  plaintiff's  intestate,  leased  of  de- 
fendants the  tliird  and  fourth  floors  of 
a  building,  the  lower  portion  of  which 
was  used  and  occupied  by  defendants. 
In  the  hall  leading  from  the  outer  door 
to  the  stairs,  whic4  gave  access  to  the 
upper  stories,  was  s^  hatchway  closed 


by  a  trap  door,  occupying  nearly  the 
whole  passage  way.  This  trap  door  was 
used  by  defendants  and  was  kept  open 
during  the  day.  It  was  euatomaiy  to 
shut  it  for  the  night  at  from  6  to  8 
o'clock  p.m.  T.  went  to  the  prem- 
ises between  8  and  9  o'clock  p.m.  and« 
the  trap  door  being  open,  fell  througk 
the  hatchway  and  was  killed.  In  aa 
action,  to  recover  damages,  held,  that 
T.  had  an  easement  in  the  passageway 
at  all  times  for  ingress  and  egress,  and 
while  defendants  could  use  the  trap 
door  consistently  with  T.'s  rights,  it 
was  their  duty  to  exercise  proper  care; 
that  it  was  not  neigligence  per  «e  for  T. 
to  enter  the  hall  after  the  usual  hour 
for  closing  the  hatch,  without  ascer- 
taining, by  procuring  a  light  or  other- 
wise, whether  it  was  open ;  but  that 
the  questions  of  negligence  and  con- 
tributory negligence  were  questions  of 
fact  for  the  jury  :  Totten  v.  Phippty  53 
N.  Y.,  354. 

Plaintiff  and  defendant  were  farm- 
ers. Plaintiff  went  to  defendant's  late 
in  the  evening  to  buy  six  bushels  of 
oats.  Defendant  had  no  oats  to  sell, 
but  yielding  to  plaintiff's  importnnitj, 
he  consented  to  sell  him  the  oats  to  ac- 
commodate him.  Defendant  always 
kept  his  granary  locked,  but  he^o^ 
tained  the  key  by  sending  some  dis- 
tance for  it,  and  went  with  plaintiff  to 
the  upper  floor  of  the  granary  where 
the  oats  were,  and  while  defendant 
stepped  back  to  get  a  measure,  plaintifi 
walked  about  the  floor  in  the  dark,  and 
fell  through  an  aperture  therein,  and 
was  injur^.  Held,  defendant  was  not 
liable  for  the  injury  :  Pierce  v.  Wkiii- 
comb,  48  Verm.,  127  ;  Whart.  on  Neg-, 
§§  344-353,  824-6,  832-4. 

See  also  Victory  v.  Baker,  8  Law  and 
Equity  Reporter,  240. 

An  old  lady  not  familiar  with  tke 
locality,  got  off  a  train  of  cars  at  a  de- 
pot not  open  or  lighted,  where  there 
was  no  one  to  give  her  informatioo, 
started  to  go  to  the  house  to  which  she 
was  going,  but  becoming  bewildered 
returned  to  defendant's  platform,  and 
afterwards,  in  trying  to  reach  the  other 
end  of  it  to  shelter  herself  from  th* 
storm,  fell  down  a  flight  of  three  steps 
(between  the  part  designed  for  passen- 
gers and  that  designed  for  freignt)  and 
was  injured.  There  was  no  defect  in 
the  platform  or  the  steps,  and  the  in- 
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ire ;  and  tbat  the  evidence,  more  Degligence  :  Fletcher  v.  Sj^ndt  it  tL, 

set  oat  below,  did  not  ebow  aacb  L,  U.,  8  E.  L.,  330,  commented  upon. 

nterterence    b;   the    engineer  as  Held,  also,  that  Ef  the  action  amid 

d  nuke  the  defendants  liable.  be     maiauuned,    onl?    the    dunigw 

Id,  also,  following   Dean   v.  Mc-  awarded  for  the  first  fire  in  Jnlj  ^nld 

iy,  3  n.   C.  R.,  448,  that  a  pro  be  reoovered,  as  the  weight  of  eridence 

)r  eettiDK  a  fire  in  hia  own  land  showed  that  the  second  fire  aron  from 

der  to  dear  It,  ia  not  an  insarer  "  other  caueee  than  the  Gist  Gic:'  Git 

no  injnrj  shall    happen   to   his  ton  v.  North  (Trey,  etc.,  83  Upper  CkL 

ibor,  but  is  responsible  oolf  for  Q.  B.,  138,  affirmed,  S6  id.,  iH. 


[Law  Reports,  10  Eicheqner,  261.] 
June  S4,  187S. 

*Hoi.ME3  and  Wife  v.  Mather. 

maintain  an  action  for  injury  to  the  person  the  injorioDS  act  nmat  be  irilflil  n 
«u1t  of  negli^nce. 

1  defeodanC'9  horaeB,  while  beinfr  driven  by  hia  sorTant  In  tbe  public  iiigfamj. 
ray,  and  became  so  anmaiuigeable  th^t  the  servant  could  not  att^  them,  Mt 
,  to  some  extent,  guide  them.  The  deftodaat,  who  sat  beside  his  servant,  «ii 
ated  by  him  not  to  interfere  with  the  driving,  aod  complied.  While  nosiciHS- 
trying  to  turn  a  corner  safely,  the  servant  gnidpd  tbem  so  that,  without  hii 
liog  it,  they  kaoclced  down  and  injured  the  pl^ntiff,  nbo  was  in  the  bigiin}'. 
ilaintiEf  having  sued  the  defeadimt  for  negligence  and  in  treepm,  the  jnrj 
tlmt  there  was  no  negligence  in  any  one : 

d,  that,  even  aesaming  the  defendant  to  be  as  mnch  responsible  as  his  Mnut 
^ion  was  muntalnuble  ;  for  u nee  the  servant  bad  done  his  best  nndei  the  dr- 
ancea,  the  act  of  allied  trespass  in  giving  the  horses  the  directioD  lovudi 
siattB  waa  not  a  wrongfal  act. 

trt,  whether,  if  an  action  would  have  lun  agunst  the  servant,  it  injald  atu 
lain  ag^nst  the  defendant. 

jE  first  count  of  the  declaration  alleged  tliat  the  female 
ntiS  was  passing  alon^  a  bighvaj,  and  the  defendant 
egligently  drove  a  carnage  and  horses  in  the  highway 

tney  ran  against  her  and  threw  her  down,  whereby^  she 

the  male  plaintiff  were  damnified, 
le  second  coant  alleged  that  the  defendant  drove  a  ear- 
3  with  great  force  and  violence  against  the  female  plain- 
and  wounded  her,  whereby,  &c. 
lea,  not  guiltv,  and  issue  thereon, 
t  the  trial  before  Field,  J.,  at  the  Spring  Assizes  for  Dor- 
,  1876,  the- following  facts  were  provea:    In  July,  1874, 
defendant  kept  two  horses  at  a  livery  stable  in  North 
Ids,  and  wishing  to  try  them  for  the  first  time  in  doable 
less,  had  them  narnessed  together  in  his  carriage.    At 
■equest  a  groom  drove,  the  defendant  sitting  on  the  bos 
ie  him.     After  driving  for  a  short  time,  the  norses  being 
tied  by  a  dog  which  suddenly  rushed  out  and  barkedat 
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This  principle  is  laid  down  in  the  jndgmentof  the 
[uer  Cnamber,  in  Fletcher  v.  HylandsX')-  "Bnt  it 
rther  said  by  Martin,  B.,  that  when  damage  is  done 
lonal  properfy,  or  even  to  the  person  by  collision, 
npon  land  or  at  sea,  there  must  be  negligence  in  tlie 
loing  the  damage  to  render  him  legally  responsible ; 
is  is  no  doubt  true,  and,  as  was  pointed  out  by  Mr. 
1  daring  his  argument  before  us,  this  is  not  confint^ 
!S  of  collision,  for  there  are  many  cases  in  which 
jf  negligence  is  essential,  as,  for  instance,  where  an 
horse  gets  on  the  footpath  of  a  public  street  and 
passenger:  JSammack  v.  White  (') :  or  where  a  per- 
a  dock  is  struck  by  the  falling  of  a  bale  of  corton 
the  defendants'  servants  are  lowering  :  Scoti  v.  I/m- 
^ock  Co.  0 ;  and  many  other  similar  cases  may  be 
But  we  think  thege  cases  distinguishable  from  the 
t.  Traffic  on  the  highways,  whether  by  land  or  sea, 
be  conducted  without  exposing  those  whose  persons 
pertv  are  near  it  to  some  inevitable  risk;  andtb&t 
!o,  tnose  who  go  on  the  highway,  or  have  their  prop- 
liacent  to  it,  may  well  be  held  to  do  so  subject  to 
iking  upon  themselves  the  risk  of  injury  from  that 
ble  danger ;  and  persons  who  by  the  license  of  the 
pass  near  to  warehouses  where  goods  are  being  raised 
3red,  certainly  do  so  subject  to  the  inevitable  risk  of 
it.  Ie  neither  ease,  therefore,  can  they  recover  with- 
Dof  of  want  of  care  or  skill  occasioning  the  accident." 
t,  there  are  dicta  in  Leame  v.  Bray  (')  that  negligeoce 
aterial,  but  there  is  no  such  decision.  In  that  case 
'■LaughUn  v.  Pryor^  there  was  evidence  of  negli- 
for  the  jury.  So  in  Wakeman  v.  Mobinson  {'),  where 
,  C.  J.,  said  :  "  If  the  accident  happened  entirely  with- 
fault  on  the  part  of  the  defenfmnt,  or  blame  irapQ- 
o  him,  the  action  does  not  lie;"  and  see  OUbom^. 
r(').  But  assuming  that  the  driver  is  liable  in 
IS,  the  defendant  took  no  part  in  the  management  of 
the  horses,  and  *wa8  not  a  participator  in  the  ires- 
Assuming,  for  the  sake  of  argument,  that  the  rela- 
master  and  servant  exiated  between  the  defendant 
e  groom,  the  mere  presence  of  the  master  on  the  box 
enbugh  to  fix  him  with  liability  for  the  trespass  of 
rvant,  thongli  it  might  be  in  action  on  the  case  for 


;   3*  L  J.  (Ej.,),  17,        (')  1  Lord  lUjm.,  S8. 


1 


COURT  OF  EXCHEQUER 
Holmea  v.  Mather. 


Ily,  and  not  wilfully,  drove  his  carriage  against  the 
iTs  carriage,  and  the  qaestion  being  wnetlier  the 
r  remedy  was  treapaae  qf  caae,  it  was  held  that  the 
iff  had  rightly  brought  trespass.  Grose,  J.,  said: 
king  into  all  the  cases  from  the  Year  Book  in  the  21 
7,  down  to  the  latest  decision  on  the  subject,  I  find  the 
pie  to  be,  that  if  the  injury  be  done  by  the  act  of  the 
minself  at  the  time,  or  he  be  the  immediate  cause  o£ 
pugh  it  happen  accidentally  or  by  misfortane,  yet  he 
werable  in  trespass."  And  Lord  Ellenborough  says: 
le  injnrious  act  be  the  immediate  result  of  the  force 
ally  applied  by  the  defendant,  and  the  plaintiff  be  in- 
by  it,  It  is  the  sabjectof  an  action  of^trespassw  rf 
^  by  all  the  cases  both  ancient  and  modern.  It  is  im- 
lal  whether  the  injury  be  wilful  or  not."  This  was 
ed  and  approved  m  McLaughlin  v.  Pryor  (').  It  ia 
sputed  that  the  groom  waa  doing  all  he  could  to  Btop 
Tses,  but  as  he  still  retained* some  control  over  them, 
jury  was  the  immediate  result  of  his  act.  Hereiu  lies 
atinction  between  the  present  case  and  ZTommaot  v. 
!  (')  where  the  defendant  had  no  control  whatever  over 
irse,  and  did  all  in  his  power  to  prevent  him  going 
he  did.  Here  the  driver  exercised  control  bo  fer  aa 
1  them  away  from  one  direction  into  another,  which 
hem  on  to  the  plaintiff. 

AMWKLL,  B. :  He  waa  trying  to  divert  them  from  that 
lOn,  but  failed.  It  is  not  as  if  be  had  said,  "I  mast 
drive  into  the  shop  or  on  to  the  plaintiff,  and  Til  do 
Iter."] 

iammack  v.  White  (^)  there  was  no  count  in  trespa^ 
and  the  *presenj  point  was  not  taken.  It  only  re- 
,  then,  to  show  that  the  defendant  is  as  much  respoD- 
s  if  he  had  himself  driven,  and  this  is  couclnsively 
ished  by  Chandler  v.  Broughton  ('),  which  waa  tres- 
or  driving  a  gig  against  the  church  in  Langham  Place, 
efendant  was  sitting  by  his  servant,  who  drove,  and 
}rse  ran  away,  and  did  the  mischief.  The  plaintiff 
I  obtained  a  verdict,  Bay  ley,  B.,  reserved  the  point 
er  the  action  should  have  been  in  case,  but  a  rolenif' 
^r  a  nonsuit  was  afterwards  refused,  Bayley,  B.,  in 
judgment,  said:  "The  rule  is  this:  if  master  and 
it  are  sitting  together,  and  the  servant  is  driving  the 
■,  the  act  of  the  servant  is  the  act  of  the  master,  and 
ispass  of  the  servant  is  the  trespass  of  the  master.  .  ■  ■ 

Ibd.  &  G.,  48. 
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best  to  be  done  under  the  circamstances.  The  misfortune 
happens  through  the  horses  being  so  startled  by  the  barking 
of  a  dog  that  tney  run  away  with  the  groom  and  the  defen- 
dant, who  is  sitting  beside  him.  Now,  if  the  plaintiff  under 
such  circumstances  can  bring  an  action,  I  really  cannot  see 
why  she  could  not  bring  an  action  because  a  splash  of  mnd, 
in  the  ordinary  course  of  driving,  was  thrown  upon  her 
dress  or  got  into  her  eye  and  so  injured  it.  It  seems  manifest 
that,  under  such  circumstances,  she  could  not  maintain  an 
action.  For  the  convenience  of  mankind  in  carrying  on  the 
affairs  of  life,  people  as  thev  go  along  roads  must  expect,  or 
put  up  with,  such  mischief  as  reasonable  care  on  tne  part 
of  others  cannot  avoid.  I  think  the  present  action  not  to 
be  maintainable. 

That  is  the  general  view  of  the  case.  Now  I  will  pnt  it 
a  little  more  specifically,  and  address  myself  to  the  argu- 
ment of  Mr.  Herschell.  Here,  he  says,  if  the  driver  had 
done  nothing,  there  is  no  reason  to  suppose  this  mischief 
would  have  happened  to  the  woman ;  but  he  did  give  the 
268]  horses  a  pull,  or  inclination,  in  the  *direction  of  the 
plaintiff — he  drove  them  there.  It  is  true  that  he  endeavored 
to  drive  them  further  away  from  the  place  by  getting  them 
to  turn  to  the  right,  but  he  did  not  succeed  in  doing  that 
The  argument,  therefore,  is,  if  he  had  not  given  that  im- 
pulse or  direction  to  them,  they  would  not  have  come  where 
the  plaintiff  was.  Now,  it  seems  to  me  that  argument  is 
not  tenable,  and  I  think  one  can  deal  with  it  in  this  way. 
Here,  as  in  almost  all  cases,  you  must  look  at  the  immdi- 
ate  act  that  did  the  mischief,  at  what  the  driver  was  doing 
before  the  mischief  happened,  and  not  to  what  he  was  doing 
next  before  what  he  was  then  doing.  If  you  looked  to  the 
last  act  but  one,  you  might  as  well  argue  that  if  the  driver 
had  not  started  on  that  morning,  or  had  not  turned  down 
that  particular  street,  this  mischief  would  not  have  hap- 
pened. 

I  think  the  proi)er  answer  is.  You  cannot  complain  of  me 
unless  I  was  immediately  doing  the  act  which  did  the  mis- 
chief to  you.  Now  the  driver  was  not  doing  that.  What  I 
take  to  be  the  case  is  this :  he  did  not  guide  the  horses  npon. 
the  plaintiff ;  he  guided  them  away  from  her,  in  another  di- 
rection ;  but  they  ran  away  with  him,  upon  her,  in  spite  of 
his  effort  to  take  them  away  from  where  she  was.  It  is  not 
the  case  where  a  person  has  to  make  a  choice  of  two  evils, 
and  singles  the  plaiijtiflf  out,  and  drives  to  the  spot  where 
she  is  standing.  That  is  not  the  case  at  all.  The  driver 
was  endeavoring  to  guide  them  indeed,  but  he  was  taken 
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ing  the  horses,  and  being  perhaps  alarmed  and  anxious  to 
interfere,  the  servant  says,  "Leave  it  to  me,  do  not  take  any 

{)art. ' '  The  master  complies.  That  would  absolve  him  as 
ar  as  any  question  of  personal  negligence  is  concerned; 
and  at  that  moment  I  think  the  act  of  the  servant  ceased  to 
be  the  act  of  the  master.  I  think,  in  support  of  that,  I  need 
270]  only  read  this  passage  from  the  judgment  of  *Parke, 
B.,  in  Sharrod  v.  London  mid  Northwestern  Ry.  Co.  (*), 
where  he  says :  "In  all  cases  where  a  master  gives  the  di- 
rection and  control  over  a  carriage,  or  animal,  or  chattel  to 
another  rational  agent,  the  master  is  only  responsible  in  an 
action  on  the  case  for  want  of  skill  or  care  of  the  agent- 
no  more." 

Pollock,  B.,  concurred. 

BuU  discharged. 

Attorney  for  plaintiff :  S.  H,  Hoyle^forPybus^  NeuocasfU, 
Attorney  for  defendant :    8.  W.  Johnson,  for  Tinleyj 
Adamson  &  Adamson^  North  Shields. 

(J)  4  Ex.,  at  p.  586. 

The  tenn  **  unavoidable  accident "  is  the  accident :  SteudU  v.  BeutehUr,  64 

synonymous    with     "inevitable    acci-  Uls.,  ICl ;  Bennett  v.  JPbrd,  47  Ind., 

dent,"  and  parol  evidence  is  inadmis-  264 ;  Brown  v.  GolHns,  53  N.  H.,  442, 

si ble  to  explain  their  meaning  :  Heffr.  B.  C,  13  Aul  Law  Reg.,  N.  S.,  964, 

Freedman,  3  Sweeney,  607.  citing  many  cases  ;   Vincent  v .  Stiur 

That  will  be  treateid  as  an  inevitable  Jiam^  7  Verm. ,  63. 

accident  which  happens  notwithstand-  The  mere  fact  that  one  goes  out  to 

ing  the  ordinai-y  care  and  skill  deman-  try  a  new  horse  is  not  such  negligence 

ded  by  the  circumstances :  Owners  of  as  will  render  him  liable  for  an  injary 

t?ie  Htbemia  v.  Oaimera  of  New  Eng-  inflicted  by  the  horse  running  away : 

hind,  8  Western  Law  Jour.,  375.  Hammock y.  White,  11 C.  B.,  N.  S.,588, 

If  in  the  prosecution  of  a  lawfnl  act  108  Eng.  C.  L. 

a  casualty  purely  accidental  arises,  no  Though  if  one  knowingly  drives  s 

action  can  be  supported  for  an  injury  vicious  horse  or  one  ea»ly  frightened 

arising  therefrom:  2  Greenl.  Ev.,  |§  by  the  side  of  a  ndlway,  he  does  so  at 

85-92;  Davi8y,8aunder8,2Cha.,^\  his  peril,  so  far  as  the  ordinary  and 

Vincent  v.  Stineham,  7  Verm.,  62  ;  East-  proper  moving  of  trains  is  oonceraed : 

man  v.  Amoskeag,  etc,  44  N.  H.,  143 ;  rhUadelphia,  etc.,  v.  Stinger,  78  Penn. 

Brown  \,  KendaU,QCxLs\i,,  2^2.  St.  R.,  219. 

Where  defendant's  wagon  in  conse-  Though  a  party  driving  on  a  public 

quence  of  the  bad  condition  of  the  street  road  should  lose  all  control  of  his  aoree, 

accidentally  slips  against  a  lamp  post  and  an  injury  ensues  in  conseqaence, 

and  breaks  it,  he  is  not  liable  therefor,  yet,  if  the  jury  believe  that  the  loss  of 

if  he  be  without  fault :  RocJis  v.  MU-  control  was  the  result  of  the  defen- 

waukee  Gas  Co.,  6  Wise.,  55.  dant's  prior  fault,  the  plaintiff  may  re- 

Where  horses  driven  in  a  team  be-  cover.  Driving  at  the  rate  of  fifteen 
come  frightened  and  run  away,  with-  miles  an  hour,  or  a  mile  in  four  min- 
out  any  carelessness  or  improper  man-  utes,  on  a  public  highway,  is  unlawful; 
agement  on  the  part  of  the  driver,  the  and  if  death  ensues  from  a  collision 
owner  will  not  be  liable  in  an  action  thus  produced,  without  fault  of  the  in- 
to recover  for  personal  injuries  re-  jured  party,  the  offence,  it  seems,  would 
ceived   by  another  in   consequence  of  be  murder  in  the  second  degree,  unlesj 
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Holmeg  V.  Matlin-. 

>Ded  bj  the  ezplo^on  of  the  compliance  with  the  terme  of  Mb  Iwod 
by  any  CTents  which  be  could  ixrv 

xploaion  WIS  caused  bj  a  de-  provided  In  it.    The  occDnence  id  tin 

I  manatactare  of  the  boiler,  bonds  of  an  officer  of  the  wotdt  "U 

l«ble  in  the  absence  of  proof  the  beet  of  his  aWIitj,"  wm  held  not 

defect  was  known  to  blm,  to  protect  his  bondsinen  from  Uidrlia- 

liacoverable   upon   eiamina-  bility  for  non-fulGlment  of  the  term* 

7  the  application  of  known  of   ihe  bond,  occasioned  by  ioeriliUc 
accident,  as  that  money  eoUeetal  1^ 

le  trial  of  an  action  for  dam  -  him  was  sccidentall  j  coosnined  by  Gn, 

iloned  by  such  an  explosion,  was  Btolenfrom  him,  etc:  I>ulriM.elt., 

iBt  the  boiler  was  purchased  v.  Smith,  89   Iowa,  9  ;   Sapermvrt  t. 

lie  man  ufacturera  is  proper  to  Dorr,!  Kill,  683,  Arming  by  equal  i- 

sred    as   juBtifyiDg  ita  use:  vision  25  Wend.,  440 ;  Jfuayv.  Siiper- 

Biu^inan,  51   N.  Y.,  478,  43  vuori.  1  Deolo,  233  :    see  7  Hill,  581. 

e.,885;  Jafey.  HnrUau.U  nole  ;  BrytUn  v.  V.  S.  18  WiUMe,!!; 

:.,   N.  S.,   m-.   MarthaU   v.  Benoiw v. F.  S.,  13  WalL.M; ffoBitaf- 

88  N.  J.  Law,   839  ;   Corry  ton  v.  U.  8..   13  Wall.,  03;  V.  S.i. 

Irish  l«w  Rep.,  8 Com.  Law,  Thcmai,  15  Wall.,  337;  State  t.  Har- 
per. 6  Ohio  SL  R.  607  ;  SMe  r.  Man- 

he  would  be  liable  for  the  ton,  1  Labatt  (Cal.),  123 ;  5  Rolrinaao'i 

even  of  a  kitchen  boiler  if  he  Prac,  647. 

jad  notice  of  defects  :    Jaffa  See  Perky  v.  County  oS  MwiMat,. 

u.  14  Abb,,  N.  8.,  203.  33  Mich.,  132,  140  ;  CorwaA  T.iVd, 

inutacturer  and  vendor  of  a  8  Hon,  122. 

ier  ia  only  liable  to  the  pur-  As  to  money  slolea  [rom  a  prinM 

r  detective  materials  or  for  agent :  BicHe  v.  MaUhaaon,  26  U.  C 

of  care  and  skill  in  its  con-  Q.  B..  187. 

and  it  after  delivery  to  and  »    On<^  whose  property  is  by  nuiniid- 

3  by  the  paichaser,  and  while  able  accident  carried  upiM  tlie  lands  of 

him  an  exploaion  occurs  in  another  may  recltum  it,  but  if  he  do  ha 

CO   of    Buch    defective    con-  la  liable  to  Buch  other  for  hia  labotind 

to  the  injury  of  a  third  per-  eipenae  in  properly    carine   therefor, 

alter  has  no  cause  of  action  The  rule  is  the  same  as  to  the  finder  of 

le  manufBcturer   becaase  of  property ;    Sheldon    v.  SJurman,   li 

17 :  Lotte  V.  Clute,  61  N.  Y.,  Barb.,    388,  4S   N.  T.,   484;   !  Pwa 

:itseB  cited  ;  Gtiry  v.  LacfU,  Cont,  96  ;  Baker  v.  Soag,  7  N,  I- 

'  Rep.,  8  Common  Law,  208 ;  Rep,,  BSi. 

itrhfidd,  42  N.Y.  851.  Accident   will   not  eicoee  ptrioBB- 

legligence  in  blasting  rocks,  ance  anlaiie  contracted  aguost :  TVBp- 

ViHterbottcmv.  Wright,  \i)iA.  kint  v.  Dudley,  25  N.Y..2-75;  lOE^ 

19  ;  Lonffm^id  v.  SoUiday.  6  Rep.,  107.  118  note. 

and  Eo.  Bep.,  S62  ;  Lo<^  v.  Though  where  a  contract  is  nude f<« 

42  N.  Y.,851;  Conffhtry  V.  the  Bale  and  delivery  of  specific  aititlM 

,  56  N.  Y.,  134 ;  Hag  v.  Ch-  of  personal  property,  under  sneb  tit- 

,  2  N.  T.,  169  1   Hai^op  v,  cumstancee  that  the  title  does  not  teA 

,  2  E.  D.  Smith,  523 ;  Pisclty  in  the  vendee,  if  the  property  i»  lifr 

M  N.  Y.,  520,  523  ;  St.  Peter  stroyed  by  an  accident,   wilboot  (be 

n,  61   N.  Y.,  416;   Hkkt  v.  tsult  of  the  vendor,  so  that  ddinsy 

N.  Y.,  47;   JhiiMll  V.  Jf^w-  becomes  imposwble.  the  latter  ia  boI 

(7  N.  Y.,  637;  MeCafferty  v.  liable  lo  the  vendee  in  dami^  fur tti> 

OuyvU,  etc.,  81  N.   Y.,  178;  non -deli very  ;    Dexi^   v.    Nartm.  47 

.£iM,  4Rob.,467.  N.  Y.,  63. 

protecting  from  injury  by  a  But   see   JWWo    v.   Binme,  S  Abk, 

>w  :   Aekarl  v.  Laimng,  48  Court    Appeals    Dec,   375  ;   Bv*^  ^■ 

,  59  N.  Y.,  849.  ^yUn  ihiyvU,  etc.,  00  N.  T.,  467. 
c  officer  is  not  excused  from 


lud  made  two  leases,  a  lease  expirii  ^ 

J.  Ktpiring  on  the  ISth  of  November,  1874, 

On  the  10th  of  November,  1864,  It.  .executed  a  < 
tioD  oT  a  jearl;  rent  of  £60  he  granted  and  Icnsed 
tors,  administrators,  and  assigns,  haietidiim  from  th 
term  of  K.  for  the  term  of  hu  natural  life  :" 

ficfd^  that  this  deed  was  not  void  on  the  grouni: 
(blure  estate  of  freehold,  as  there  wag  in  the  premUt 
grant  of  the  life  estate  in  prasenti,  which  was  nut  coi 
Ejectment  to  recover  poaaession  of 
At  the  trial  before  Pollock,  B.,  a.' 
Spring  Aeaizea,  it  appeared  that  one  B 
life  of  the  hoase,  had  granted  a  lease 
to  one  Tyrer,  for  ten  years,  expiring  o 
ber,  1864.  In  1868  Boyle  made  anotl 
to  one  Johnson  for  ten  years  (if  Roylt 
from  the  13th  of  November,  1864,  wh< 
would  expire. 

On  the  10th  of  November,  1864,  a  de 
Royle  and  Johnaon.  By  this  deed,  w 
drawn,  it  was  witnessed  that  in  cons 
thereinafter  *named  (£60),  Royle  "gl 
and  leased  to  Johnson,  his  execaton 
asaigns,"  the  house  in  question,  "to 
land  and  house,  &c.,  hereby  demised 
ecotors,  administrators  and  assigns, 
Tember  for  the  term  of  the  aforesaid 
terra  of  his  natural  life."  Previously 
maiT,  1864,  Johnson  had  made  an  ut 
tiff  for  ten  years  less  ten  days,  from  tl 
1884.  On  the  1st  of  October,  1870,  tl 
lease  of  the  honse  to  the  defendant  til 
ber,  1864.  On  the  10th  of  March,  11 
lease  to  the  defendant  for  twelve  ye 
SejUember,  1874.  On  the  31st  of  Oc1 
I  procured  from  Royle  a  lease  of  foi 
til  of  November,  1874,  when  Royle'i 
n  fxpired.  Under  this  lease  the  pli 
e  defendant,  who  claimed  under  Iiii 
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and  the  qaestion  was,  whether  Johnson  had  a  good  title  un- 
der Royle's  grant  to  him  on  the  10th  of  November,  1864. 

A  verdict  was  directed  for  the  defendant,  with  leave  for 
the  plaintiff  to  move. 

A  rule  nisi  having  been  obtained  to  enter  the  verdict  for 
the  plaintiff  on  the  ground  that  the  deed  of  the  lOth  of  No- 
vember, 1864,  under  which  the  defendant  claimed,  was  void, 
and  that  notwithstanding  it  the  deed  of  the  31st  of  October, 
1874,  under  which  the  plaintiff  claimed,  was  operative, 

June  26.  ATnbrose^  Q.C.,  and  Orompton^  showed  cause, 
and  cited  Oermain  or  Jarmfin  v.  Or  chard  (*) ;  CarUf  v. 
Madgwick  {^\  \  Goodtitle  v.  Gibbs{*);  BiLckUsfs  Case('). 
They  also  referred  to  8  &  9  Vict.  c.  106,  s.  6. 

jR,  O.  Williams^  Q.C-,  and  A.  Bailey  (of  the  Chancery 
bar)  in  support  of  the  rule,  cited.  Sanders  on  Us^  and 
Trusts,  6th  ed.,  vol.  ii.,  p.  154^  n.  8;  Co.  Litt.  133  a. 

The  nature  of  the  arguments  on  either  side  will  be  found 
in  the  judgment  of  the  court. 

Cur.  €uiv.  vuU. 
272]  *July  7.     The   iudgment  of   the   court  (Biamwell, 
Cieasby,  and  Pollock,  BB.)  was  delivered  by 

Cleasby,  B.  T)  :  The  only  matter  argued  before  us  in 
this  case  was  w nether  a  certain  deed  of  conveyance,  dated 
the  lOth  of  November,  1864,  was  incapable  of  taking  effect 
and  void,  by  reason  that  it  purported  to  create  a  freehold 
interest  to  take  effect  in/uturo. 

Several  questions  were  debated  with  much  ability  and  re- 
search, but  the  argument  turned  chiefly  upon  the  question 
whether,  although  the  hcbbendum  in  the  deed  purported  to 
create  such  a  freehold,  still  as,  in  what  are  called  the  prem- 
ises, there  is  a  grant  not  open  to  that  objection,  the  deed 
could  take  effect  in  pr€Bsent%  and  operate  upon  the  estate  of 
the  grantor. 

The  grantor,  one  Royle,  really  had  himself  an  estate  for 
life  and  at  the  time  of  the  conveyance  there  were  three  days 
unexpired  upon  a  previous  term,  which  would  expire  on  the 
13th  of  November,  1864,  as  to  whieh  it  did  not  appear  who 
was  possessed  of  that  term,  and  besides,  there  was  a  term  of 
ten  years,  of  which  Johnson,  the  grantee  in  the  deed  in  ques- 
tion, was  possessed,  to  expire  on  the  13th  of  November,  1874. 
The  rent  reserved  by  that  lease  was  £40  a  year.  Under  these 
circumstances,  the  conveyance  in  question  was  executed  by 
Royle  to  Johnson.    The  object  seems  to  have  been  to  se- 


(0  1  Salt,  846. 
(»)  8  Lev..  839. 
(»)  6  B.  4  C,  709. 


(*)  2  Rep..  56,  a  b. 
(*)  The  judgment  was  read  by  Ampfl- 
lett,  B. 
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and  it  was  an  estate  for  his  life,  and  proper  words  of 
ition  for  granting  the  whole  of  this  estate  in  prasetUi 
Bed,  viz.,  to  the  grantee,  his  executors,  admioiniatra- 
and  assigns,,  as  was  forcibly  pressed  npon  ns  in  ar- 
mt  by  the  learned  counsel  for  the  defendant.  It  is 
ssible  to  say  that  this  is  a  case  in  which  an  estate 
y  implied  in  the  grantee. 

i  deed,  therefore,  takes  effect  upon  the  estate  which 
the  ^grantor  had,  and  the  effect  of  this  is  that  the 
dant,  who  claims  under  that  deed,  is  entitl«i  to  succeed. 
is  makes  it  unnecessary  to  consider  the  other  questions 
id,  viz.,  the  effect  of  the  whole  deed,  taken  together,  as 
led  to  conrey  a  present  interest,  and  the  effect  of  ihe 
te  in  removing  an  objection  to  llie  creation  of  a  free- 
estate  ia/uiuro. 
i  rule  must  be  discharged. 

Bide  discharged. 
©rneys  for  plaintiff:    Chesier,   Urguhart  <fi  Co.,  for 
T  &  Knight,  Manchester. 

orneys  for  defendant :  Clarke  <fe  SoTi,  for  J.  S.  Homer, 
Chester. 


[Iaw  Reports,  10  Eicheqaer,  874,] 
July  7,  lB7(t. 

.ERON  and  Another  v.  Kbeeft  and  Others.    Kreefi 
and  Others  v.  Thompsom". 

t~SaU  ofvntaetrtaitud  Otodt—Pm^ng  of  Ptmterly—BilU  o/La£ngirtm 
d  indorted  bg  Shipper  in  FVaud  of  Contigntt — Liability  of  Skiaauala^-Cia'- 
■ty  pnmJiiig  Ihat  Matttr  thaU  liffn  BUit  of  Ladiitg  at  praaiitd, 

derendaaU  bought  from  one  M.  all  the  ore  of  &  certain  mine  in  Spain.  la  b< 
by  M.  at  CarUf  C""  on  ihipa  to  be  charlered  b;  the  derendanls  or  bj  biro, 
was  to  be  paid  for  by  bills  against  bills  of  lading,  or  by  longer  bills  oo  ti« 
)D  of  a  charterparCy,  and  on  a  certificate  [hat  there  was  enough  on  in  stnt 
the  vessel  chartered.  On  being  so  paid  for.  the  ore  was  to  be  the  pn^rt.c 
defendantg.  Several  i-tsBeia  had  been  loaded,  and  others  charHrcd.  u<l 
payraBnls  made  op  to  March.  1872,  when  the  T.,  one  o/  the  charteral  A^ 
at  Cartagena.  The  psyments  which  had  been  made  at  that  time  ein«M 
._.  .1.,,  price  of  all  the  ore  shipped  and  to  be  shipped  in  all  the  vesael*  ti"' 
loaded,  so  that  had  M.  ahipiMtd  ore  on  the  T.  he  would  bare  been 


DO  payment  Id  respect  of  It.  He  had  ore  which  he  could  and  ou^iit  lot'^' 
taking  bills  of  lading  to  the  order  of  the  defendants.  Instead  of  doing  itK 
ly  ore  was  put  on  board  the  T..  he  telegraphed  to  the  defendants  tlui  « 
it  load  the  T.  on  their  account,  and  though  thev  telegraphed  \o  him  thral- 
11  if  he  did  not,  be  loaded  the  T.,  taking  bills  of  lading,  making  the  ahijioi'iil 
one  S..  and  the  cargo  deliverable  to  S.^s  order.  No  certifiistein  relatitio  lo 
was  ever  given  to  the  defendants.     By  the   l«rm6  of  the  ebarUTiartJ'  I" 
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captain  was  to  sign  billa  of  lading  as  presented.  S.  was  a  fictitioos  person,  and  M., 
after  indorsing  the  name  of  S.  on  the  bills  of  lading  and  then  his  own,  indorsed  them 
lor  value  to  the  plaintifis  : 

Heldf  that  the  plaintiffi),  as  against  the  defendants,  were  entitled  to  the  cargo ; 
By  Bramwell  and  Cleasby,  BB.,  on  the  ground  that  though  M.  acted  in  breach  of 
*hi3  agreement,  yet  the  manAer  in  which  the  ore  was  put  on  board  the  T.,  [975 
and  the  form  in  which  the  bills  of  lading  were  taken,  showed  that  the  property  in  the 
ore  did  not  pass  to  the  defendants  before  or  after  shipment ;  By  Kelly,  C.B.,  solely 
OD  the  ground  that  the  charterparty  justified  the  master  in  signing  bills  of  lading, 
which  gave  the  plaintifis  a  title. 

In  an  action  on  a  charterparty  by  Messrs.  E.,  the  former  defendants,  as  charterers, 
against  the  shipowner  for  not  delivering  a  cargo  on  board  the  M.  to  the  plaintiffs  ac- 
cording to  the  charterparty,  it  appeared  that  the  charterparty  of  the  M.,  which  was 
ooe  of  the  vessels  chartered  for  carrying  ore  under  the  contract  above  mentioned, 
did  not  authorize  the  master  to  sign  bills  of  lading  as  presented,  but  the  shipowner, 
bv  the  charterparty,  agreed  to  deliver  the  cargo  to  the  plaintiffs.  This  cargo  had 
abo  been  iully  drawn  against,  but  M.  obtained  from  the  master  bills  of  lading,  as  in 
the  £ormer  case,  and  indorsed  them  for  value  to  G.,  to  whom  the  master  delivered 
the  cargo: 

Heitl,  by  the  majority  of  the  court  (Bramwell  and  Cleasby,  BB.),  that  the  defen- 
dant was  not  liable,  on  the  ground  that  the  master  performed  his  contract  by  de- 
livering the  cargo  according  to  bills  of  landing.  By  Kelly,  C.B.,  dissenting,  that 
the  defendant  was  liable,  as  the  property  in  the  ore  drawn  against  had  passed 
to  the  plaintifiis,  the  purchasers,  and  as  the  master  was  not  justified  under  the  char- 
ter in  giving  bills  of  lading  which  were  inconsistent  with  the  rights  of  the  plaintifi^ 

The  action  Oabarron  v.  Kretft  was  a  feigned  issue  to  try 
the  title  to  400  tons  of  irqn  ore  shipped  at  Cartagena  on 
board  a  vessel  called  the  Trowbridge. 

Kreeft  v.  Thompson  was  an  action  by  the  plaintiffs  as 
charterers  against  the  defendant  as  owner  of  the  ship  Mace- 
donia, the  declaration  stating  that  it  was  agreed  between  the 
plaintiffs  and  the  defendant  that  the  Macedonia  should  load 
at  Cartagena  from  the  factor  of  the  plaintiffs  a  ballasting*of 
150  to  200  tons  of  iron,  and  therewith  proceed  to  the  Tyne 
to  discharge  at  Tyne  Dock,  and  deliver  the  same  afloat  to 
the  plaintiffs  or  assigns  on  being  paid  freight,  &c.  Aver- 
ment, that  the  ship  loaded  iron  and  proceeded  to  Tyne 
Dock,  and  the  plaintiffs  requested  to  have  the  iron  delivered 
to  them.  Breach,  that  the  defendant  refused  to  deliver  it 
to  them.     There  was  a  second  count  in  trover. 

Pleas :  First,  denial  of  the  charterparty  ;  fifth,  denial  of 
breaches ;  eighth,  on  equitable  grounas,  that,  after  the  mak- 
ing of  the  charterparty  and  before  the  alleged  breach,  one 
Gabarron  and  one  Echeverria  became  assigns  of  the  plain- 
tiffs of  the  goods  and  of  their  right  to  have  delivery  made 
to  them  under  the  charterparty,  for  valuable  consideration, 
and  their  property  in  the  goods  became  vested  in  Gabarron 
and  Echeverria  who  requested  the  defendant  *to  de-  [276 
liver  the  goods  to  them,  which  he  accordmgly  did.  Ninth, 
on  equitable  grounds,  that,  after  the  charterparty  and  be- 
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fore  the  alleged  breach,  a  bill  of  lading,  in  three  sets  or 
parts,  was  presented  and  signed  by  the  captain  of  the  ship 
on  behalf  of  the  defendant,  whereby  he  acknowledged  to 
have  received  of  one  Sabadie  the  goods  in  the  declaration 
mentioned,  and  undertook  to  deliver  them  for  Sabadie  to 
order,  being  paid  for  freight  and  all  other  conditions  accord- 
ing to  the  charterparty.  That  the  goods  were  loaded  on 
board  under  the  terms  of  the  bill  of  lading ;  that  Sabadie 
indorsed  the  bill  of  lading  to  one  Munoz,  who  indorsed  it 
for  valuable  consideration  to  Gabarron  and  Echeverria,  to 
whom  the  property  in  the  goods  passed,  and  they  requiivd 
the  defendant  to  deliver  the  goods  to  them  under  the  bill  of 
lading,  which  he  accordingly  did,  and  refused  to  delirer 
them  to  the  plaintiffs.  To  second  count,  not  guilty,  and 
denial  that  the  goods  were  the  plaintiff's.     Joinder  of  issua 

The  two  cases  were  tried  together  before  Bramwell,  B., 
at  the  London  sittings  after  Trinity  Term,  1874. 

In  Gabarron  v.  Kreeft^  a  verdict  was  entered  for  the  de- 
fendant, with  leave  for  the  plaintiffs  to  move  to  enter  it  in 
their  favor ;  and  in  Kretft  v.  Thompson^  a  verdict  for  the 
plaintiffs  for  £92,  with  leave  for  the  defendant  to  move. 

Rules  nisi  were  afterwards  obtained,  in  Oabarron  v. 
Krerft^  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  entered  for  the  plaintiffs,  on  the  ground  that  the 

{)roperty  in  the  ore  passed  to  the  plaintiffs,  or  that  the  de- 
endants  were  estopped  from  disputing  that  it  so  passed ; 
in  Kreeft  v.  TJiompson^  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  defendant,  on  the  ground 
that,  under  the  circumstances,  the  property  in  the  cargo 
passed  to  Gabarron  &  Co. ,  or  that  the  plaintiffs  were  estop- 
ped from  disputing  that  it  so  passed,  and  also  that  there 
was  no  breacn  of  the  charterparty.    , 

May  26,  28.  Benjamin,  Q.C.,  and  R.  E,  Webster ^  showed 
cause,  and  referred  to  Pickering  v.  Busk  (*) ;  Turner  v. 
Trustees  of  Liverpool  Docks  (') ;  Thompson  v  Bominy  (') ; 
277]  Brovmv.  *jSare{^)\  Chirney  y .  BearencH^)  \  Benjamin 
on  Sales  of  Personal  Property,  2d  ed.,  p.  248. 

Watkin  Williams,  Q.C.,  and  Arhuthnot  (A.  L.  Smith 
with  them),  in  support  of  the  rules,  cited  EUershaw  y.Mag- 
niac  {•) ;  Ogle  v.  Atkinson  (') ;  Ealke  v.   Fletdher  (') ;  The 

(')  16  Eaat,  88.  (•)  6  Ex.,  670,  n. 

(«)  6  Ex.,  648 ;  20  L.  J.  (Ex.),  898.  (')  6  Taunt,  769. 

(3)  14  M.  <fe  W..  403.     .  (8)  18  C.  B.  (N.S.),  403 ;  8*  L.  J.  (C.P.).   ' 

O  4  11.  <k  N.,  822;  29  L.  J.  (Ex.),  6.  146. 

(»)  3  E.  <b  B.,  622  ;  23  L.  J.  (Q.B.),  265. 
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and  though  they  telegraphed  to  him  threatening  him  if  he 
did  not,  he  loaded  the  Trowbridge  and  took  bills  of  ladiajj 
making  the  shipment  to  be  by  one  Sabadie,  and  the  cargo 
deliverable  to  Sabadie' s  order.  It  is  agreed  he  had  at  the 
^  time  of  shipment  no  intention  to  ship  for  the  defendants. 

In  giving  tnese  bills  of  lading  the  captain  wsls  clearly  justi- 
tied,  as  tlie  charter  said  he  was  to  sign  bills  of  lading  sis  pre- 
sented. Sabadie  was  a  sham ;  the  ore  was  the  ore  of  Miinoz. 
Munoz  indorsed  Sabadie^  s  name  on  the  bill  of  lading,  and 
then  his  own,  and  then  pledged  it  to  the  plaintiffs.  The 
question  is,  whether  the  plaintiffs  or  defendants  are  entitled 
to  the  cargo. 

If  the  cargo  ever  belonged  to  the  defendants,  it  is  certain 
that  Munoz  could  confer  no  title  unless  by  estoppel  or  oth- 
erwise, as  hereafter  mentioned.  This  is  clear  on  principle, 
and  is  shown  by  Ogle  v.  Atkinson  (*).  Did  then  the  ore 
ever  belong  to  the  defendants  ?  Certainly  not,  till  it  was 
paid  for.  For  the  agreement  was  not  a  sale  of  specific 
property,  but  an  agreement  to  sell  all  the  ore  to  be  produced. 
I) id  it  become  the  property  of  the  defendants  on  being  paid 
for  ?  The  contract  says  it  shall.  But  it  seems  to  me  impos- 
sible that  it  can  be  so.  There  is  nothing  to  distinguish  the 
ore  paid  for  from  that  not  paid  for,  certainly  there  is  no 
evidence  that  the  ore  put  on  the  Trowbridge  was  specially 
279]  *ear-marked  as  the  subject  of  the  cargo  for  it  or  any 
other  ship.  No  certiticate  in  relation  to  it  was  given  as 
provided  Iby  the  contract.  It  is  impossible  to  suppose  that  if 
this  ore  had  been  stolen  while  in  the  possession  of  Munoz, 
though  after  it  was  paid  for,  the  loss  would  have  been  the  de- 
fendants', or  that  the  defendants  would  not  have  had  a  right 
to  reject  this  ore  and  object  to  its  being  loaded,  or  that 
Munoz  might  not  have  loaded  other  ore.  These  consider- 
ations seem  to  show  that  no  property  passed  in  this  ore 
before  it  was  put  on  board  the  ship.  Did  that  cause  the 
property  to  pass?  Now,  it  is  clear  that  Munoz  had  no 
right  to  put  any  part  of  that  ore  on  the  ship  except  for  the 
purpose  of  its  being  delivered  to  the  defendants.  On  the 
other  hand,  it  is  equally  clear  to  me,  that  had  he  said  to 
the  captain  when  loading,  "  I  load  this  on  my  own  account, 
and  not  on  the  defendants,"  and  the  captain  had  taken  it 
on  board,  the  loading,  together  with  the  other  facts,  would 
not  have  passed  the  property.  But  it  does  not  appear  that 
he  said  anything  till  he  presented  the  bill  of  lading,  and 
then  he  showed  that  he  had  not  loaded  for  the  defendants 
but  for  his  own  purposes.     If  the  property  had  passed  on 

(•)  6  Taunt.,  759. 
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LB  it  19,  the  loading  was, 
ain  knew  no  better,  and 
ading  as  he  did,  but  bis 
out  of  the  defendants. 
Id  if  the  ore  had  been 
nda'nts,  stored  in  their 
yards,  and  shipped  by  Munoz  as  a  mere  agent :  Ogle  v.  At- 
iijis<m(').    The  qnstion,  then,  is  rednced  to  this,  did  the 
property  pass  on  actnal  shipment,  the  shipper  having  no 
right  to  snip  except  to  pass  the  property,  and  having  no 
right  to  retain  possession  for  any  hen  for  the  price  or  other- 
wise, but  taking,  when  he  does  take  it,  a  bill  of  lading,  de- 
liverable otherwise  than  to  the  defendants,  to  whom  it  ought 
to  have  been  made  deliverable. 

If  this  matter  were  res  iJiteffra,  there  would  be  strong 
ground  for  contending  it  did.  It  would  be  impossible  to 
suppose  that  Munoz  could  be  heard  to  say,  "I  was  doing 
what  was  right  if  shipping  as  your  property,  wrong  if  ship- 
ping as  mine,  but  it  is  the  latter  I  did."  If  Munoz  could 
not  say  this,  neither,  it  is  argued,  could  any  one  claiming 
title  under  him. 

It  is  true  that  Munoz  had  told  the  defendants  that  he 
would  not  *8hip  on  their  account,  but  they  had  [280 
equally  told  him  he  should,  and  should  ship  on  no  other, 
aud  he  shipped.  Suppose  goods  not  speciuc  were  sold  to 
be  delivered  by  the  seller  into  the  buyer's  cart  when  sent 
tor,  and  the  seller  said,  "I  shall  not  put  those  goods  in 
your  cart  unless  you  pay  more  than  the  agreed  price,"  and 
the  buyer  said,  "You  shall,  and  I  shall  send  my  cart,"  and 
did,  and  the  goods  were  put  iu  it  by  the  seller,  it  is  clear 
that  the  seller  could  get  no  more  than  the  agreed  piice. 
I  know  that  different  considerations  may  arise  as  to  a  cai^o, 
but  the  question  as  between  Munoz  and  the  defendants  is 
tlje  same. 

But  the  matter  is  not  res  iniegra,  though  there  is  no  case 
precisely  in  point.  Ellershaw  v.  Magniac  (')  certainly  is 
not.  There  the  shipper  had  shipped  a  different  cargo  to 
what  he  had  agreed  to  ship  ;  the  captain  taking  it  on  board 
knew  that.  He  was  bound  to  tell  the  shipper  to  take  it  out 
or  to  give  him  bills  of  lading  deliverable  to  him.  I  am 
aware  that  a  cargo  of  linseed  was  to  be  ehu)ped,  and  that 
Boioe  linseed  was  shipped.  But  the  plaintiff  nad  a  right  to 
reject  a  part  cargo.  Ihe  case  may  be  tested  thus.  If  a  bill 
of  lading  of  the  linseed  had  been  given  deliverable  to  the 
plaintiff  he  might  have  refused  to  rewive  it.     Still  that  case 

0  B  Ttant.,  758.  (')  6  Ei„  B70,  n. 
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that  a  shipper  rightfully  shipping  for  a  buyer,  can 

heless  get  a  bill   of  lading  deliverable  to  bimselL 

er  ia  Turner  v.  Triistees  of  the  Lioerpool  i)oci»(')in 

For  there  the  shippers  had  a  right  of  lien  on  the 

till  they  were  paid  lor  in  the  agreed  manner.  Bat 
ase  also  shows  that  goods  may  be  pat  by  the  seller  on 
Iyer's  ship  with  nothing,  as  appears,  said  at  the  time, 
lat  nevertheless  the  seller  may  get  a  bill  of  lading  de- 
3le  to  himself.  It  does  not  appear  in  that  case  that 
ippers  at  the  time  of  shipment  said  anything  abont 
'vm  of  the  bill  of  lading  to  be  given,  or  reserved  to 
elves  any  right  as  to  it. 

a  there  is  the  case  of  FaZke  v.  Fletcher  C),  in  which 
s,  J.  (p.  409),  uses  expressions  which  go  to  show  that 
per.  may  ship  saying  nothing,  and  then  demand  a  bill 
ing  in  exchange  for  the  mate's  receipt  in  such  form  as 
ases.  Wait  v.  Baker  (')  is  also  not  in  point,  becanae 
there  the  vendor  had  a  right  of  lien.     But  *Parke,  B., 

'  The  delivery  of  the  goods  on  board  the  ship  was  not 
'ery  of  them' to  the  defendant,  but  a  delivery  to  the 
n  to  be  carried  under  a  bill  of  lading,  and  that  bill  of 
;  indicated  the  person  for  whom  they  were  to  be  car- 
He  said  the  same  thing  in  Van  Casteel  v.  Booker  ('). 
<ikes  V,  Nicholson  (')  it  was  held  that  retaining  the  bill 
ing,  though  made  oat  in  the  buyer's  name,  pre?ent«d 
issing  of  the  property.     There,  however,  the  vendor 

lien.  Mr.  Benjamin  on  Sales,  p.  306,  thus  snms  up 
jult ;  "  Where  goods  are  delivered  on  board  of  a  ves- 
be  carried,  and  a  bill  of  lading  is  taken,  the  delivery 
)  vendor  is  not  a  delivery  to  the  buyer  but  to  the  cap- 
s  bailee  for  deliven'  to  the  person  indicated  by  the . 

lading,  as  the  one  for  whom  they  are  to  be  carried," 
ises  seem  to  me  to  show  that  the  act  of  shipment  ia 
mpleted  till  the  bill  of  lading  is  given ;  that  if  what  is 
id  is  the  shipper's  property  till  snipped  on  account  of 
lipowner  or  cliarterer,  it  remains  uncertain  on  whose 
at  it  is  shipped,  and  is  not  shipped  on  the  latter's  ac- 
till  the  bill  of  lading  is  given  deliverable  to  him. 
eems  to  me,  therefore,  tiiat  ia  this  case  the  property 
passed  to  the  defendants,  and  the  plaintiEfs  are  entitled 
jver.  1  feel  bound  by  the  authorities,  which  perhnps 
ish  a  more  convenient  state  of  law  than  would  exist  it 
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Kreeft  r.  Thompsoo. 

eliyerable  to  one 

)pel,  viz.,  that  th( 

;of  bills  of  lading 

hich  Munoz  has 

r  opinion  that  wo 

in  the  ore  had  t 

DO  more  enabled 

mid  have  done  if 

hat  of  Manoz,  in 

and  Munoz  only  aii  a^nt  for  Bhipment,  and  t 

the  present  form.     What  the  defendants  have 

posing  the  property  is  theirs,  to  put  it  in  the 

Mnnoz,  ana  so  make  him  appear  the  owner. 

my  wateh  to  a  man  *to  keep  for  me,  though  I  in 

enable  him  to  appear  to  be  the  owner,  yet  i 

pledges  it,  I  do  not  lose  my  property. 

I  Sink  judgment  should  be  for  the  plaintiffs 

Keeeft  v.  Tuompson, 
This  case  differs  from  Gabarron  v.  Kreeft  ii 
ing  particulars :  It  is  an  action  on  a  charter 
clmrtererB  against  the  shipowner,  for  not  deliv 
to  the  plaintiffs  according  to  the  chart-erparty. 
party  did  not  autliorize  the  capt-ain  to  sign  b 
as  -presented.  By  it  the  shipowner  agreed  t 
cargo  to  the  plaintiffs.  The  loading  had  parti 
while  Munoz  was  intending  to  fulfil  his  cont 
finished  afterwards.  The  cargo  had  been  speci 
against 

If  I  am  right  in  my  opinion  in  Qabarron  1 
property  in  this  cargo  never  passed  to  the  plai 
think  it  makes  noaifference  that  at  the  beg 
loading,  Munoz  intended  to  ship  for  the  pla 
have  said,  the  act  is  not  complete  till  the  oil 
pvcn.  Was  the  shipowner  nevertheless  bourn 
terto  deliver  the  cargo  to  the  plaintiffs?  I 
think  the  charter  only  means  that  the  cargo  s 
ered  to  the  charterer  if  he  has  a  right  to  receiu 
lie  had  no  right  to  receive  this.  Then  it  will 
the  shipowner  had  no  right  to  take  it  on  board 
not  only  had  such  right  but  was  bound  to  d( 
that  if  Munoz  had  said  to  him,  "  I  will  not 
plaintiffs,  but  will  ship  for  myself,"  and  the 
said,  "I  will  not  take  tlie  cargo,  but  sail  awai 
lie  would  have  done  wrong.  A  captain  when 
14  Eng.  Kep.  72 
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^reed  cargo  is  boaiid  to  take  some  other  cargo,  if  be  can 
,  80  as  to  lessen  the  loss.  Suppose  Manoz  had  wholly 
3d  ail  shiprnent,  and  some  other  owner  of  ore  haS 
id  a  shipment ;  the  captain  would  have  been  bonnd  to 
it,  and,  had  he  done  so,  would  not  have  been  bound  to 
ir  it  to  the  plaintiffs. 

hink,  on  tne  authorities  referred  to  in  Odbarron  v. 
%  that  the  captain  could  not  refuse  to  sign  the  bill  of 
5  which  Manoz  required,  iinless  he  let  Munoz  take  out 
irgo,  and  that  he  would  have  done  wrong  had  he  re- 
quired him  to  do  so.  There  *is  no  suggestion  in  any 
e  cases  cited  in  Oabarron  v.  Kreeft  that  any  action 
1  be  maintainable  against  captain  or  owner  for  giving 
3f  lading  to  the  order  of  the  shipper.  Besides,  Munoz 
he  agent  of  the  plaintiffs,  and  the  captain  waa  justified 
niug  bills  of  lading  as  he  required, 
link  our  judgment  should  be  for  the  defendant 

Gabarbon  h.  Kreeft. 
EASBT,  B.:     Tile   question   upon   this   interpleader  is 
lier  the  plaintiffs  or  the  defendants  are  entitled  to  a 

of  ore  put  on  board  a  vessel  called  the  Trowbridge  at 
gena. 

;  defendants  had  agreed  to  purchase  of  one  Monoz  all 
ore,  the  produce  of  a  certain  mine,  and  it  was  to  be 
for  either  by  bills  at  fourteen  days,  if  drawn  against 
of  lading,  or  by  bills  at  three  months  from  date  of 
erparty.  In  this  latter  case  it  was  provided  by  the 
iict  of  sale  that  certificates  of  the  quantity  being  in 
should  accompany  the  bills,  and  that  the  ore  so  drawn 
as  to  be  considered  as  the  property  of  the  defendants. 

obvious  that  the  bills  of  exchange  in  this  latter  case 
i  not  refer  to  the  exact  burden  of  the  vessel  designa- 
lut  to  an  estimate  only  of  the  quantity  to  be  taken  on 
I.  Manoz  loaded  the  Trowbridge  with  ore  in  the  naraw 
3  Sabadie,  and  procured  bills  of  lading  making  the  ore 
jrable  to  tlie  order  of  Sabadie,  which  Sabadie  indorsed  to 
>z,  and  Muooz  then  indorsed  them  for  a  valuable  con- 
ition  to  the  plaintiffs.  It  must  be  taken  that  Munoi 
lot  justified  in  doing  this,  and  that  he  made  the  refusal 
B  defendants  to  accept  two  more  bills  an  occasion  tof 
ing  his  contract,  and  the  question  i^  whether,  under 
.rcumstances  of  the  case,  the  cargo  of  the  Trowbridge 
eased  to  be  the  property  of  Munoz  when  he  obtainwl 
ills  of  lading  afterwanls  indoi-sed  tji  tlie  plainlilTM.  I 
ad  ceased  to  be  the  pioperty  of  Munoz,  because  it  is, 
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of  April,  I  cannot  regard  this  as  proof  that  any  quantity  was 
loaded  on  the  8th  of  April.  And  if  none  was  on  board 
before  that  time,  then  it  appears  to  me  that  the  mere  act  of 
selection  from  the  bulk  of  a  particular  part  to  be  placed  on 
285]  board  the  vessel,  is  not  such  an  appropriation  *as  to 
make  the  contract  of  purchase  operate  on  it.  Because  the 
selection  was  in  the  mind  of  the  person  selecting,  not  a  se- 
lection of  a  portion  of  what  had  been  paid  for,  but  of  what 
he  alleged  was  not  paid  for. 

It  was  further  argued  that,  independently  of  the  inten- 
tion of  Munoz  to  appropriate  the  ore  loaded  to  the  contract 
and  particular  drafts,  the  fact  of  loading  the  ore  on  board 
the  vessel  chartered  by  the  defendants  was  of  itself  such  an 
act  as  vested  the  property  in  them.  But  upon  the  effect  of 
delivering  a  cargo  contracted  for  on  board  the  vessel  of  the 
vendee,  the  authorities  are  too  numerous  to  refer  to.  I  may 
mention  Turner  v.  Trustees  of  the  Liverpool  Docks  {*)  as 
an  early  one  (with  Ellershaw  v.  Magniac  in  the  note  in 
that  case  (*),  and  Shepherd  v.  Hurrison  (")  as  the  last.  The 
effect  of  these  is  that  the  delivering  of  goods  contracted  for 
on  board  a  ship  when  a  bill  of  lading  is  taken  is  not  a  de- 
livery to  the  buyer*  but  to  the  captain  as  bailee  to  deliver  io 
the  person  indicated  by  the  bill  of  lading,  and  that  this  may 
equally  apply  when  the  ship  is  the  ship  of  the  vendee. 

Such  would,  I  think,  be  the  proper  conclusion,  indepen- 
dently of  the  clause  of  the  charterparty,  that  the  captain  is 
to  sign  bills  of  lading  as  presented.  This  does  not  mean 
merely  as  regards  price  or  anv  particulars  of  that  sort,  be- 
cause it  is  plain  that  when  the  charter  was  effected  it  wa5 
uncertain  wnether  Munoz  would  not  choose  to  draw  at  four- 
teen days  against  bills  of  lading,  in  which  case  he  might,  no 
doubt,  nave  made  the  cargo,  bv  the  terms  of  the  bills  of 
lading,  deliverable  to  himself.  The  captain  knows  nothing 
about  the  arrangements  between  Munoz  and  the  defen- 
dants, he  only  knows  that  Munoz  is  the  person  who  is  to 
fulfil  the  charterparty  on  behalf  of  the  defendants.  Thus 
the  defendants  make  it  obligatory  upon  the  captain  to  give 
to  Sabadie  or  Munoz  this  document  of  title  to  property 
transferable  by  indorsement,  and  this,  if  not  an  estoppel 
against  the  defendants,  as  between  them  and  the  bona  fiA^ 
holder  of  this  document  of  title,  very  much  strengthens  the 
conclusion  that  Munoz  having  this  power  expressly  reserved 
to  him,  acted  throughout  with  reference  to  it,  as  he  did  in 
fact  exercise  it  to  the  last. 

(')  6  Ex.,  643 ;  20  L.  J,  (Ex.),  393.  .  O  Law  Rep.,  5  H.  L.,  116. 

O  6  Ex.,  670,  n. 


Kt 
qupstion  of  property  only  was  involved, 
a  charterpartyby  the  freighters  against  i\ 
the  charterparty,  the  defendant  was  to  i-et 
tor  of  the  ireighterB  at  Cartagena  a  carf 
liver  it  in  the  "^ne  docks  to  the  freighters 
qaestioD  arises  m  the  present  case  upon  t 
the  case  is  to  be  dealt  with  entirely  on  tl 
is  a  qnestion  of  contract, 'it  is  essential  to 
contract  is,  and  it  is  to  deliver  to  the  freig 
The  word  "assignees"  cannot  mean,  I  t 
the  charterparty  ;  but  it  may  mean  eithf 
cargo  or  assignees  of  the  bill  of  lading,  w 
property  in  the  cargo. 

I  mnst  say  I  have  very  great  difficult 
this  case,  from  the  scantiness  of  the  ma 
cision.  The  question  relates  to  the  cargo 
the  Macedonia,  which  it  appears  was  chi 
the  9th  of  November,  1871,  and  drawn  a{ 
ol  November.  It  has  been  noticed  tha 
ment  between  Munoz  and  the  plaiotiffs  t 
drawn  dgainst  either  by  bills  at  three  raoi 
of  the  charterparty,  or  at  fourteen  days 
ladiDg.  It  might  appear  from  this  tiiE 
Were  not  to  be  taken  except  when  they  wi 
But  that  is  not  the  case,  the  correaponden 
out  that  in  cases  where  the  bills  had  been 
charterparty,  bills  of  lading  were  still  to  b 
and  forwarded  to  the  plaintiffs.  See,  fori 
of  the  29th  of  November,  1871,  in  which  i 
have  drawn  on  you  this  day  a  bUl  for  £123 
we  place  to  yonr  credit  on  account  of  ca 
nia.  Nautilus  and  Messenger,  invoices  of 
with  their  respective  bills  of  lading,"  A 
cargo  by  the  Macedonia,  which  we  are  no 
which  had  been  drawn  against  so  early 
TBRiber,  we  have  the  following  in  the  lett 
•themselvea,  dated  the  24th  of  January 
expecting  bills  of  lading  of  Macedonia  ar 

It  is  true  there  is  nothing  to  show  that 
ing  did  not  make  the  cai^o  deliverable  to  i 
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this  is  not  material,  because  the  shipowner  or  captain  knew 
nothing  of  the  arrangement  between  Munoz  and  the  plain- 
tiffs, and  if  there  were  to  be  bills  of  lading,  Manoz  mast  be 
the  person  to  determine  in  what  form  they  should  be,  be- 
cause it  is  admitted  that  he  might  draw  in  each  c^ise  against 
bills  of  lading,  in  which  case,  no  doubt,  the  bills  of  lading 
would  be  deliverable  to  himself,  or  he  would  have  no  secn- 
rity,  and  the  captain  would  not  ask  him  why  he  took  the 
bills  of  lading  deliverable  to  himself. 

The  effect  of  this  seems  to  me  to  be  that  the  captain  must 
look  to  Munoz  to  determine  how  the  bills  of  lading  are  to 
make  the  cargo  deliverable,  and  that  he  performs  his  con- 
tract by  delivering  the  cargo  according  to  the  bills  of  lading, 
though  by  the  charterparty  the  cargo  is  deliverable  to 
freighters  or  assignees,  if  he  is  addressed  to  Munoz  as  the 
factor  of  the  shipper,  and  Munoz  is  to  determine  whether 
he  will  take  bills  of  lading  deliverable  to  himself,  the  ship- 
per is  bound  by  his  act  in  having  the  goods  made  deliver- 
able to  himself,  and  it  cannot  make  any  real  difference  in 
substance  whether  by  the  bills  of  lading  the  cargo  is  made 
deliverable  to  Sabadie  or  to  Munoz. 

This  seems  to  me  a  more  satisfactory  mode  of  deciding 
the  case  than  by  deciding  it  on  the  ground  that  the  plain- 
tiffs did  not  perform  their  part  of  the  contract,  because  their 
factor  did  not  send  a  cargo  deliverable  to  the  freighters  or 
their  assigns,  although  it  really  comes  to  the  same  thing. 

Kreeft  v.  Thompson. 

Kelly,  C.B.  :  The  question  in  this  case  is  whether  a  quan- 
tity of  iron  ore,  shipped  on  board  the  Macedonia  by  one 
Munoz,  is  the  property  of  the  plaintiffs  Kreeft  and  others, 
and  whether  tlie  master  was  bound  to  deliver  it  to  them 
upon  its  arrival  in  England,  or  whether  it  had  passed  under 
the  bills  of  lading  to  order,  signed  by  the  master  at  the  in- 
stance of  Munoz  in  favor  of  one  Sabadie,  and  from  whom 
it  passed  by  indorsement  to  Gabarron,  the  plaintiff  in  the 
otner  action.  I  am  of  opinion  that  the  ore  had  become 
288]  *the  property  of  the  plaintiffs,  if  not  before,  at  the 
time  when  it  was  shipped  onboard  the  Macedonia ;  that  the 
master  was  bound  by  the  terms  of  the  charterparty  to  de- 
liver it  to  the  plaintiffs  upon  the  arrival  of  the  ship  in  the 
Tyne ;  and  that  not  having  done  so,  his  owner,  wnom  the 
defendant  represents,  is  liable  to  this  action.  The  ore  was 
shipped  by  Munoz  at  Cartagena,  under  a  contract  between 
him  and  fcreeft,  by  which  Kreeft  had  contracted  to  buy 
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Qdant,  who  had  contracted  to  cany  it  to  the  plaintiffs 
ilioase  and  there  deliver  it  to  the  plaintiff,  bat  whose 
int,  the  wagoner,  havine  received  it  into  the  wagon, 

signed  a  contract  to  deliver  it,  and  had  afterwards,  in 

delivered  it  to  another  person.  It  has  been  argued  that 
shipment  was  made  with  a  view  to  the  bill  of  lading, 
with  the  intent  to  take  a  bill  of  lading  to  order,  and 

the  shipment  was  not  complete  till  the  bill  of  lading 
signed.  No  doubt  the  shipment  and  the  bill  of  lading 
tneral  constitute  bat  one  transaction.    But  in  this  case  it 

disregard  altogether  the  contracts  between  the  partira, 
jply  to  it  this  general  rule  or  practice.  Here,  Mddoi 
received  a  copy  of  the  charter,  and  knew  that  the  ves- 
tad  been  chartered  by  the  plaintiffs,  and  that  the  owner 
contracted  to  receive  the  ore  from  him  and  to  deliver  it 
le  plaintiffs  upon  the  ship's  arrival  in  the  Tyne.    And  I 

that  it  was  not  competent  to  Munoz,  or  to  the  master, 
)  both  together,  to  change  the  property  by  the  wrongfal 
of  Munoz,  or  the  unauthorized  acquiescence  of  the 
ter ;    the  one  in  demanding,  the  other  in  granting  the 

of  lading.  Upon  the  simple  and  plain  gi-onnd,  there- 
,  that  under  the  contract  between  Kreeft  and  the  ship- 
er,  the  master,  as  the  agent  of  the  owner,  was  bound  to 
^er  the  ore,  on  its  arrival  in  the  Tyne,  to  Kreeft,  and  that 
lould  not  exonerate  himself  of  that  obligation  by  the 
ithorized  signature  of  the  bills  of  lading ;  it  appe^  to 
iiat  Kreeft  was  entitled  upon  the  arrival  of  the  ship  in 
Fyne  to  the  delivery  of  the  ore,  and  consequently  that 
defendant  is  liable  to  this  a!^tion  for  the  non-deliveiy. 
any  caaea  were  cited  on  the  one  side  and  on  the  other, 
it  appears  to  me  that  none  of  them  has  any  application 
J  to  the  case  "before  the  court,  except,  indeed,  the  case 
Ellershaw  v.  Magniac  ('),  where  tlie  facts  were  very 
lar  to  the  present,  but  with  this  marked  distinction, 

there  was  no  such  express  contract  as  here — that  the 
>erty  in  the  goods  should  vest  in  the  purchaser  upon  ' 
•  having  been  drawn  for  and  the  drafts  accepted ;  and 
ler,  that  a  part  of  the  goods  only  was  shipped  and  the 
el  tilled  up  with  other  goods,  for  which  the  purchaser 
not  contracted,  and  so  that  as  he  was  not  bound  to  accept 
jue  and  had  never  contracted  for  the  other,  the  property 
either  had  vested  in  him  by  the  shipment.  - 
1  these  gronnda  I  am  of  opmion  that  the  plaintiff  Kreeft 
[titled  to  the  judgment  of  the  court. 

(')  6  Ei.,  670,  a. 
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WftToer  T.  Brightun  Aquarium  Co. 

'.  DdaaaTt.  tte.,  60  2.  Th&t  the  liabilitr  of  die  clrrUOT 

.  Marth,  61  N.  Y. .  comp&n/  would  not  be  affected  bf  tbe 

rdner  v.  Sitge,  7  M.  Y.,  357;  fact  that  it  had  on  huid  uequl  Ska 

Huberts,  67  N.  Y.,  28  ;   Oda-  qouititjof  gnin  with  thalrecarod.    ' 

'axttr,  i  Abb.  Ct.  App.  Dec.,  8.  That  if  the  transaction  wu>  sile. 

fee.  467.  the  company  waa  liable  for  the  Tilts 

l:  SoutKweU  v.  Beeuiy,  5  Ote-  of  the  g-rain. 

4.  Tliat  if  it  wu  a  bailoKaii,  Uu? 

rlTMUla:    Bee    Sendcrum   t.  were  bound  to  return  an  amoiuil  eqnil 

Ponn.  St.  K.,  359.  in  quantity  and  quality  from  the  dus 

grain  was  utored  in  theelevft-*  with  which  it  was  mingled,  with  Uw 

ithar  party,  who  gave  to  the  bt^Ws  assent. 

the  grain  a  receipt  therefor,  fi.  That  if  tbef  mingled  it  wilh  (he 

une  was  mingled  with  a  com-  masa  without  his  consent  and  ibi[qied 

8  of  like  grain,   which  was  therefrom,  they  were  guilty  of  coDrer- 

T  being  increased  and  dimin-  Blon. 

ulditiona  and  shipments,  but  6.  That  the  measure  of  damages  fn 

nt  in  store  was  alwaya  equal  the  grain  stored  was  its  ralne  It  the 

«ived  for  storage,  and  the  ele-  time  it   was  demanded,  with  inlont 

)  eubeeqaently  burned,  held :  thereafter :  Ditkton  t.  C^  Co.,  <tc.,  11 
;  the  receipt  erideuced  a  con-  ,  Iowa,  38. 

ling  the  elevator  company  lb  See   Crittian  v.  Firtl,  etc,  3D  Mil- 

the  bailor  an  amount  of  grain  nesota,  21. 
bat  received. 


[Law  Reports,  10  Exchequer,  SSI.] 
Jane  11.  167E. 

Wabnee  t.  The  Beighton  Aquaeium  Compabt. 

nation  of  lit  Lanttdai,  or  Smdag—i\  Oeo.  8,  e.  4B,  i  1—"  Ftaa  of 


EDdanU,  a  company  incorpomted  by  an  act  of  Parliament,  are  the  owntn 

Ehton  Aquarium,  a  buildlne  which  congigts  of  chambers  below  Uie  lerd  ol 
.  and  a  terrace  above.  The  chief  part  is  used  as  ■□  aquarinm,  filM  srll 
9  tor  tbe  eiliibiUon  of  marine  fish  aod  auimala.  The  whole  i<  opea  lo  Ibe 
Sunday  on  the  payment  of  64.  each  person.  An  action  having  hen 
gainst  the  defendanta  to  recover  a  penalty  under  '^1  Geo.  S,  c  49,  a  1,  for 
pen  a  place  of  entertainment  and  Bmnseraent  on  the  Lord'a-day  orSmdij: 
"le  aquarium,  onder  the  above  drcnmstauces,  was  a  place  of  CDtotun- 
it  within  the  statute. 


ON  to  recover  a  penalty  of  £200  nnder  21  Geo.  3, 
1. 
le  was  stated  for  the  opinion  of  the  conrt  which  waa 
itially  the  Bame  aa  that  in  Terry  v.  Brighton  Agv&- 
o.  ('),  except  that  it  waa  stated  that  the  reading-room 
td  on  week-daya  only,  and  the  statements  in  Terry 
hton  Aquarium  Co.  (')  aa  to  a  band  playing  sacred 
•n.  Sunday  evenings,  and  as  to  newspapers  and  iilu- 

(■)  Law  Rep.,  10  Q.  B.,  SOfl,  13  Eng.  R.  3S3. 
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The  action  was  brought  to  recover  about  £370,  the  bal- 
ance of  a  builder^  s  account. 

.  The  declaration  contained  the  common  money  counts  for 
goods  sold,  work  done,  &c.,  money  paid,  money  recei?ed, 
and  money  due  on  an  award,  and  on  accounts  stated. 

The  defendant  paid  money  into  court,  and  pleaded  never 
indebted  as  to  the  residue.     Issue  thereon  (*). 

At  the  trial  before  Field,  J.,  at  the  Newcastle  Sprine 
Assizes,  1875,  the  plaintiff  proved  that  in  1872  he  erectea 
buildings  on  the  defendant^  land  at  his  request.  Daring 
831]  the  progress  of  the  *works  the  plaintiff  and  defen- 
dant signed  a  document  partly  printed  and  partl^p^  written, 
which  had  been  prepared  by  the  defendant's  architect,  and 
contained  the  conditions  upon  which  the  buildings  were  to 
be  erected  and  paid  for.  This  document  wa«  kept  by  the 
architect  after  tne  plaintiff  h^d  signed  it.  When  produced 
in  court,  it  was  found  that  in  the  eighth  condition,  which 
provided  that  no  charges  should  be  allowed  for  extra  works 
lor  which  written  orders  had  not  been  given  by  the  archi- 
tect or  clerk  of  the  works,  there  had  been  an  erasure.  The 
plaintiff  swore  that  when  he  signed  the  document  the  words 
were  to  the  effect  that  written  orders  would  not  be  required 
for  extra  works,  and  that  these  words  had  been  erased  after 
he  had  signed,  and  without  his  knowledge.  The  architect 
being  called  for  the  defence,  swore  that  the  document  had 
not  been  altered  since  the  plaintiff  signed  it ;  and  that  the 
only  words  erased  were  to  the  effect  that  written  orders  for 
extras  should  be  countersigned  by  the  proprietor,  and  that 
these  words  had  been  erased  before  the  plaintiff  signed,  and 
at  his  request.  Part  of  the  balance  now  sued  for  was  in  re- 
spect of  extra  works  for  which  no  written  orders  had  been 
given,  but  which  the  plaintiff  said  had  been  executed  with 
the  defendant's  approval.  One  of  the  conditions  made  the 
certificate  of  the  architect  a  condition  precedent  to  the  right 
to  any  payment,  and  the  plaintiff's  counsel  admitted  tnat 
the  arcnitect's  certificate  had  not  been  obtained  for  the 
works  which  were  the  subject  of  this  action  ;  that  the  plain- 
tiff had  been  paid  for  all  the  works  for  which  the  arcnitect 
had  ^ven  a  certificate,  and  therefore  could  not  sue  upon  the 
conditions ;  but  contended  that  the  document,  after  execu- 
tion, had  been  altered  in  a  material  part  by  the  defendant's 
•  agent,  the  architect, 'who  had  the  custody  of  it ;  that  it  was 
therefore  void,  and  that  the   plaintiff  could  sue  upon  a 

(')  The  declaration  contained  also  three  the  trial  rnled,  and  the  phuntifiTs  conn- 
special  counts  which  are  not  material  to  sel  admitted,  that  there  was  no  eTidenoe 
this  report,  since  the  learned  judge  at    in  sappoiii  of  them, 


;xvin  VICT. 

ickley. 

lueBtione  put  1 
rased  were  tha 
extra  days,  ai 
jr  the  plmntiS 
pon  entered  tb 
;e  to  an  arbitrs 
T  to  the  defenc 

T  been  obtaine 
tdant  on  the  s 
alteration  in  tE 
d  found  by  t 
)ver,  or  for  a  i 
against  the  w 

^  for  the  plai] 

ing  the  condii 

been  altered  in  a  material  part  on  the  defend 

and  for  his  benefit  by  the  architect  who  had  th< 

it  it  is  the  same  as  if  the  defendant  had  hims( 

aIl«ration,  and  he  is  precluded  from  setting  w 

ment  acainst  the  plaintiff,  or  takine  advan^ge 

way  wnatever ;  as  regards  him  it  is  void,  or  is 

not  exist:  Pigofs  Case[')f  Powell  v,  Divett 

T.  Cornwell  () ;  Davison  v.  Cooper  (')  (as  to  i 

a  stranger). 

[Cleasby,  B.,  referred  to  Oroockewit  v.  Fletc 

See  also  Burcfijield  v.  Moore  (') ;  and  the  not 

T.  MiUer  (').     The  plaintiff  can,  therefore,  sue 

turn  meruit. 

[Bbahwell,  B.:  Is  not  the  plaintiff  in  thi 
He  has  built  a  house  npon  the  defendant's  lane 
belong  to  the  defendant  unless  the  plaintiff  can 
'~  "t  to  pay  him  for  it  ?] 

e  proves  the  contract  by  showing  that  the 

e  at  the  defendant's  request. 

After  hearing  the  argument  npon  the  e' 

mining  the  instrument  containing  the  coi 

rt  said  tbey  were  prepared  to  make  the  rule 

!w  trial,  on  the  ground  that  the  verdict  wa 

;ht  of  evidence,  but] 

!.  Q.  Williams,  Q.C,  and  John  Edge,  for  th 

llCo.  Rep.,S8b.  (•)  1  H.  A  N.,  898;  ; 

Id  EMt,  -19.  (*)  S  E.  it  B.,  6BS; 

Uw  Reo.,  8  Q.  R,  678.  Q.  B.,  2*)1. 

II   H.  A  W.,  178;  on  appeal,   13        {')  I  Siq.  L.  C,  871, 
W.,  M8. 
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contended  that  he  was  entitled  to  enter  the  verdict ;  because, 
though  the  instrument  was  so  far  vitiated  that  the  defendant 
could  not  have  sued  upon  it  as  an  executory  contract,  it  waa 
still  the  instrument  governing  the  contract,  or  at  least  mast 
be  looked  at  to  see  what  the  terms  were  before  the  plaintiff 
333]  could  recover,  *and  the  plaintiff  having  failed  to  com- 
ply with  those  terms  could  not  maintain  this  action ;  and 
they  relied  on  Earl  of  Falmouth  v.  Roberts  (*),  where  the 
defendant  became  tenant  to  the  plaintiff  of  a  farm  from 
year  to  year  by  parol,  but  afterwards  signed  an  agreement 
containing  certain  stipulations  as  to  the  mode  of  tillage. 
In  an  action  by  the  landlord  for  breaches  of  these  stipma- 
tions,  the  agreement,  on  being  produced,  contained  an  era- 
sure in  the  term  of  years  mentioned  in  the  habendum^  which 
was  altered  from  seven  to  fourteen.  Held,  that  the  agree- 
ment might  be  received  in  evidence  without  any  exjjlana- 
tion  of  the  erasure,  the  term  of  years  being  immaterial  to 
the  parol  contract.  Parke,  B.,  there  said,  during  the  argu- 
ment, "The  general  rule  undoubtedly  is,  that  where  there 
appears  to  be  an  alteration  in  the  document,  it  lies  upon  the 

party  producing  it  to  explain  it The  rule  of  law 

applies  where  the  obligation  is  by  reason  of  the  instrument : 
here  the  obligation  is  by  reason  of  the  parol  contract  of  the 
parties,  quite  independent  of  the  subscription  of  that  paper, 
and  arising  from  the  occupation  of  the  land  upon  aU  the 
terras  of  that  instrument  which  are  applicable  to  a  tenancy 
from  year  to  year ;  as  to  which  an  alteration  in  the  term  of 
years  is  wholly  immaterial."  [They  also  cited  Fazakerly 
V.  M^  Knight  (*) ;  Ttie  Mercantile  Bank  v.  Gladstone  (*) ;  and 
SmidtY.  Tiden{').] 

Bramwell,  B.:  The  rule  must  be  absolute.  It  is  re- 
markable that  there  is  no  authority  on  the  point,  but  on 
principle  I  think  our  judgment  should  be  for  the  defendant 
We  must  assume  that  the  verdict  was  correct,  that  the 
document  was  altered  after  execution  without  the  consent 
of  the  plaintiff,  and  upon  the  authorities  I  think  we  must 
hold  that  the  defendant  was  as  responsible  for  the  alteration 
as  if  he  had  made  it  himself,  since  it  was  made  by  the  per- 
son who  was  holding  the  document  for  the  defendant  and 
for  his  benefit. 

The  question  is  not  what  the  defendant  could  do  against 
the  plaintiff — not  what  the  defendant's  rights  are.  It  may 
334]  be  that,  if  *the  plaintiff  had  done  none  of  the  work, 
and  the  defendant  had  sought  to  enforce  the  contract  after 

C)  9  M.  A  W.,  469,  471.  (»)  Law  Rep.,  3  Ex.,  233. 

O  6  E.  &  B.,  795;  26  L.  J.  (Q.B.),  30.         {*)  Law  Rep.,  9  Q.  B.,  446. 


kk 


■mouth  V.  Jioberts  (')  ia  mate: 
Parke,  B..  are  of  great  value 
Bion  ought  to  be  ;  that  even  il 
ceased  to  have  any  intrinsic  O) 
it  to  see  the  terma  of  the  bar( 
must  make  out  his  case  in  i 
But  it  13  admitted  that  he  ht 

which  the  architect  has  certified,  and  that  if  he  is  bound 
by  the  terms  of  the  conditions  which  make  the  architect's 
certificate  a  condition  precedent  to  the  right  to  payment,  the 
verdict  is  wrong,  I  think  that  he  is  bound  by  those  condi- 
tions, and  that  the  rule  must  therefore  be  absolute  to  enter 
the  verdict  for  the  defendant. 

The  defendant  is  also  entitled  to  have  the  qnestinn  re- 
served as  to  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  in  the  event  of  our  de- 
cision OB  the  point  of  law  being  reversed  in  the  Coort  of 
Appeal.  There  are  precedents  for  this  course  in  several 
cases  within  my  own  knowledge. 

Cleasby,  B.:  I  am  of  the  same  opinion.  It  is  not  m- 
tended  to  overrule  or  qualify  any  of  the  decisions  as  to  the 
effect  of  altering  a  written  contract.  There  is  sound  reason 
for  abiding  by  the  principle  of  those  decisions.  Bat  we 
must  see  how  the  principle  is  evoked  before  applying  the 
general  rule  which  prevents  a  person  from  setting  up  a  con- 
tract for  his  own  benefit  if  he  baa  altered  it.  The  contract 
remains :  the  disability  is  on  the  person  who  has  altered  it: 
it  would  be  ridiculous  to  suppose  that  his  act  has  destroyed 
the  rights  of  others.  We  must  look  at  the  nature  of  the 
case.  This  is  not  a  contract  to  pay  a  sum  of  money  or  do 
one  thing,  but  an  agreement  operating  over  twelve  month? 
336]  *or  more.  It  is  to  be  acted  on  irova  time  to  time,  and 
as  it  has  been  acted  on,  it  is  impossible  to  say  one  can  undo 
what  has  been  done,  and  that  payments  can  be  recovered 
back,  and  that  the  agreement  ceased  to  be  operative  while  it 
was  being  acted  on  and  treated  as  binding  by  both  partiee. 
That  is  a  satisfactory  ground  on  which  to  rest  our  decision. 

Pollock,  B.:  I  am  of  the  same  opinion.  I  agree  with 
that  part  of  the  plaintiff's  argument  which  goes  to  show 
that  the  alteration  was  material,  and  that  the  general  rule  sp- 
pliea  that  the  defendant  conid  not  ask  us  to  give  effect  to  the 
contract  as  a  binding  executory  contract.  But  that  is  not 
the  defendant's  proposition.  Mr.  Herschell  went  further, 
and  said  the  defendant  could  not  take  advantage  of  the 
contract,  and  that  it  was  as  if  the  written  contract  had  never 

(')  9  M.  A  W.,  at  p.  471. 
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strument  is  produced  still  has  the  hem-  Where  a  record  which  is  offered  in 

efit  of  a  presumption  that  the  alter-  evidence  is  interlined,  erased  and  ma- 

ation  was  made^er  execution  :  TUton  tilated,    the    interlineations,   erasures 

V.   CHnton,  7  iiarh.,   564  ;  Heffner  ▼.  and  mutilations  should  be  fuUj  snd 

Wenrich,  82  Penn.    St.   R.,  428,  and  satisfactorily      explained,      especiallj 

cases  cited  ;  WaHrig  v.  Smith,  2  Barb,  where  it  is  sought,  hj  a  record  in  ssck 

Chy.,  128  and  note;   Matter  of  Ion-  condition,  to  contradict  a  certified  oopy^ 

neUe,  5  N.  Y.  Leg.  Obs.,  254,  ajffirmed  which  appears  to  have  beenformallj 

on  other  points,  4  N.  Y.,  140 ;  CMsholm  and  regularly  transcribed.    In  order  to 

V.  ToomeVt  27  Ark. ,  108  ;  Elbert  v.  Mc-  overcome  such  certified  copy  by  a  rec- 

CleUand,  8  Bush(Ky.),  577  ;  President,  ord,  in  which  erasures,  intekineatioos 

etc. ,  V.  Sears,  4  Gray,  95.  and    mutilations     appear,    the   offtf 

3.  Those  which  hold  the  presump-  should  be  to  prove  mat  the  certified 

tion  is  in  favor  of  innocence  and  against  copy  was  not  a  true  copy  of  the  reeord 

the  commission  of  the  crime  of  forgery,  at  the  time  it  was  made  :   Jki^  t. 

unless  the  alteration  is  per  se  suspi-  Ba/mey^  5  Oregon,  192. 

cious  :    Sirrine  v.   Briggs,  81  Mich.,  If  an  instrument  is  mutilated  bf  se- 

448  ;    Munro  v.    Bkistman,   81   Mich. ,  cident  or  the  effect  of  time,  such  ma- 

288  ;  Stover  Y,  EUis,  6  Ind.,  152  ;  Rain-  tilation  does  not  render  it  invalid  :  B» 

hotdt  V.  JSkidy,  34  Iowa,  440 ;  Booth  v.  v.  McGiU,  8  Upper  Can.  Q.  B.,  224. 

Stanley,  34  Maine,  115 ;  North  River,  See  5  Eng.  Rep.,  533  ;  Lavyer  v. 

etc,,  V.  Shrewsbury,  22  N.  J.  Law,  424.  Smith,  8  Mich.,  412. 

Where  an  alteration  of  an  instru-  As  to  establishing  a  lost  wHl  from  a 
ment  is  shown  to  have  been  made  after  copy,  etc.,  see  Ponce  v.  Undeneood,  55 
its  execution,  it  will  be  presumed,  Geo.,  601 ;  Bes^  v.  Bostwiek,  13  Grant's 
until  the  contrary  is  shown,  that  the  U.  C.  Chy.,  279,  S.  C,  14  Grant,  246; 
alteration  was  made  by  the  party  TTo^is  v.  TVai^w,  114Ma8s.,  510;  (?o«& 
claiming  under  it,  or  by  one  under  ^^/'CVi^n,  Irish  L.  R.,  9Eq.,484;  Wag- 
whom  he  claims  ;  and  it  is  not  neces-  gener  v.  Lyles,  29  Ark.,  47;  K(uier  t. 
sary  in  an  answer  setting  up  that  an  KaMer,  52  Ind.,  531. 
instrument  sued  on  has  been  altered,  Any  alteration  of  cm  instrument  ia 
to  allege  that  it  was  altered  by  the  a  material  respect  by  the  party  claim- 
party  claiming  under  it,  or  by  some  ing  an  interest  under  it,  avoids  such 
one  under  whom  he  claims  :  Uoehran  instrument :  13  Alb.  Law  Jour.,  263; 
V.  Nebeker,  48  Ind.,  489;  Elbert  v.  2  Barb.  Chy.,  120  note;  2  Southern 
McGleUand,  8  Bush  (Ky),  577  ;  Bery  Law  Review,  643  ;  Hunt  v.  Gray,  35 
V.  Marietta,  etc.,  26  Ohio  St.,  673.  N.  J.    Law,  227  ;  Chisholm  v.  Toamit, 

See  contra,  Humphreys  v.  Crane,  5  27  Ark.,  108  ;   Cfiadwick  v.  Eastmati, 

Cal.,  173.  53  Me.,  18  ;  Fulmer  v.  Seitz,  68  Penn. 

Where  a  writing  under  seal  when  St.    R.,   287  ;     Woolfolk   v.  Bank  of 

produced  purports  to  be  under  seal,  /l«tffri«^,  10  Bush  (Ky.),  504;  Wadf^- 

but  the  maker  swears  it  had  no  seal  Withington,  1  Allen,  561  ;  iZbiw  v  Pea- 

when  he  executed  it,  it  is  a  question  of  body,  2  Gray,  550  ;   M^aring  v.  Srntftk, 

fact  for  the  jury  whether  it  was  under  2  Barb.  Chy.,  119  ;  Tro^o  v.  Qlen  (V«, 

seal  when  executed,  and  the  court  can-  etc.^  1  Daly,  280  ;  Martin  v.  Hamring, 

not  decide  as  matter  of  law  it  was  not :  26  Upper  Can.  Q.  B.,  80;  Lapp  v.  ifo|. 

Brolly  V.  Lwpham,  13  Gray,  294  ;  Art-  14  Upper  Can.  Q.  B.,  47  ;  Jourdm  v. 

isans*  Bank  v.  Backus,  31  How.,  242,  Boyc^,  33  Mich.,  302;  Booth  v.  Pmam. 

affirmed  36  N.  Y. ,  100.  56  N.  Y. ,  22;  AngU  v.  North,  etc.,  92  U. 

It  is  not  necessary  in  the  first  in-  S.  R.,  330;    Stciftv.  J5tfr6«r,  2J<  Mich., 

stance  to  explain   an   alteration  of  a  503;  2>ar<?r  v.  iia&»>i*<?«,  64  Maine,  183. 

public  record  or  certified  copy  of  one.  A  material  alteration  of  a  note  made 

it  is  presumed  to  have  been  properly  by  one  of  the  promissors  before  deliv- 

made  :  Pe-ople  v.  Minck,  21  N.  Y.,  539;  efy,    without    the   knowledge  of  the 

I)evoy   V.    Mayor,   22    How.,   226,   35  other  promissor,  makes  the  note  void  as 

Barb. ,    264,    affirmed,  but    point    not  against  the  other  promissor :  alihourii 

passed  upon,  37  N.  Y.,  449  ;    Datis  v.  the    alteration    is    made  without  the 

Davis,  48  Verra.,  502  ;  Lazier  v.  West-  knowledge  of  the  payee  and  withOT^ 

C(?«,  26  N.  Y.,416.  fraudulent    intent:    Draper  v.  Wo^y 


CODET  OF  EXC 
FMtlDsoa  T.  I 


Tft..  74;    Brvet  v.  WetooU,  J 
874 ;  BooOi  v.  Powv*,  66  N.  Y 
But  Bee  Ooodetwvi  t.  Oarti*,  S 
606. 


IMlcb., 

1 
lo  if  made  to  "it  or  order"  it  la  •  i 
materal  Bltenitlon  to  erase  the  word  ] 
•'order"  and  insert  "bearer";  Booth  ' 
T.  i*Mom-a.  MN.  Y.,3a.  , 

Erasing  the  name  of  the  pajee  and 
Inserting-  that  of  another  pajee  is  an    ' 
alterstioD,  wblch  Invalidates  it ;   Oer-    ' 
mnn.,  etc.,  v.  Dunn,  83  Mo.,  78. 

So  chan^ng  a  note  from  sever&l  to    , 
joint  or  from  Joint  to  severai  :  Humph- 
reyv.  OuiUaii,  13  N.  H.,  385. 

So  adding  the  words  "  with  int«r- 
eat":   McGrath  y.  Clark,  56  N.  Y.,  34,    , 
15  Am.  Uep.,  ST2,  87S,  note ;  Kennedy 
V.  Vrandali,  3  Lansing,  1 ;  PaimeT  v.    , 
SCTii,  68  Peun.  St.  Rep,,  237;   Uolma    \ 
\.  Trumper,  83   Mich,,  437;   KUkeliy    . 
V.   Martin,  34  Wise,  835  ;    Ol/yter  v.    , 
Jiabbira,  4»  AJl  ,  2111 ;  Fay  v.  fliRtf A,  1    , 
Allen,  477 ;  Loeknam  t.  ammerton,  1 1 
Bush  (Ky.),  Oa  ;   ttijiitai,  «(<;..  v.  Arm-    '■ 
strong,  tti  Mo.,  00 ;   iruit  Mountain  t. 
Murtivek,  03  Mo.,  70  ;  Koaiitt  v.  Jftn-    . 
nu,  Oa  Penn.  State,   187,  3  Am.  Hep.,    ! 
641  ;  Shankei  v.  Albert,  47  lud.,  401  ; 
Warpoie  v.  EUUoa,  4  Uouaton  (Del.), 
833 ;  Jfiw«A  v.  tfi-pn,  43  Iowa,  403 ; 
JivaM  V.  Foreman,  00  Mu.,  44». 

(Jtherwiae  ia  Jowa  as  against  a  bona 
Mt  holder ;  Hambolt  v.  JiSdg,  84  lows, 
440. 

So  where  payable  with  inlerest  to  add 
*'  aemi-annuRlly,"  avoids  it :  Daces  "■    \ 
Retd,  40  Barb.,  16  ;    SiBift  v.  Barton,    , 
as  Mich,,  503  ;  Nefw.  Horner,  63  Pena    . 
State  K.,  337,  3  Am.  liep.,  655. 

Unleaa  blank  left  for  rate  of  inter- 
est :  Iron  Mountain  v.  Murdvok,  03 
Mo.,  70. 

So  inserting  words,  making  it  pay- 
able at  a  particular  place  :  Moreliead  v. 
J'arkerabarg,   etc,   5   West    Va.,   77  ;    ■ 
Bure/ifield  v. Moore.  25  Eng.  L.  and  Eq., 
133 ;  Ureen  v.  FiUhr.  34  Woud.,  374 ; 
Holinet  V.  Tmmper,   33    Mich..   437; 
CYvUg  V.  Hodgei,  S  Scott's  Kbw  llep., 
"•"  -    Whiteadet  v.  tiorlhsrn,  etc.,  10 
Ky.),  501 ;  Detbrom  v.  Wethertby, 
dy  &   Hob.,   438;    Polduian  v. 
:   73    Ills.,   02B ;    Wouduiorth  v. 
19  Johoa.,  301.    See  r«marks  up- 
.   Haminond'a  Political 


547. 

ugh  the  " 


■"  woulJ  ftuihor- 


a  Bailey  (S.  U.J,  »5»  ;  J-wnwr  v.  arw, 
08  Penn.  St.  K.,  287  ;  Wanng  v.  SiiW, 
2  Barb.  Chv..  118;  JVow*.  Olmlim. 
etc..  1  Daly.  28(1 ;  Locinam  t.  BwJiiKr 
«on.  UBuHhlKy.).  89. 

When  the  alteration  is  shown  Whii 
been  made  by  astranger  W  ibe  iiwi 
ment,  as  a  legal  ciiatodian  tliirear,  ui 
is  tliereiore  a  mere  Hpoliation,  the  righ 
of  the  parties  under  the  instramml  i 
it  was  btfore  the  altfTation  will  w 


etOody.  i 
1,  64  Mu 


xxxviii  ^vrcT.  589 

T.  Lucklej.  187B 

Can.  Q.  B.,  80;  Eoffecker  v.  Nm,  «te., 
4  Houston  (Del.),  SOB;  Po/Ujoan  y. 
Tml^.  75  Ilia.,  629. 

Clear  proof  of  aucli  aaaent  oaght  to 
be  made  :  Swift  v.  Barber,  28  Mich., 
008;  Woocbeorth  v.  Frert,  19  Johns,, 
891  ;  2  Bub.,  138  note  ;  German,  etc, 
V.  Dunn,  63  Mo.,  7B  ;  Loa  t.  MerriB, 

.  lPiiiney(Wl8c.),  340. 

..     , , Bee   ArlUan^  Bank  v.  Backm,  31 

It  nude  in  the  presence  ot  a  partj  it  How.,    353;    Pohlman   v.    Taylor,  75 

ia  in  Uw  his  act :  Btam  v.  F\/reman,  Ills.,  639. 

W  Mo.,  449.  Iieaving    blanks    In    an  instrument 

If  anagent  entraeted  with  a  notefor  does   not   necessaril;    antliorize   their 

thepurpmeof  having  it  discounted  in  being  filled  :  £ruc«  v.  WutMU,hBi.Tb., 

lank  alter  it,  each  alteration  will  not  B74 ;  McGratk  v.  Olnrk,  56  N.  Y.,S4; 

aroid  such  note,  Huch  act  not  being  im-  Angle  y.  North,  etc.,  92  U.  S.  Rep..  330. 

pnted  to  the  principal  :  HutU  v.  Gray,  Bat  see  Theob.  Pr.  and  Surety,  314  ; 

MS.  J.  Uw,227;  Bioelow y.  mp/um.  Van  Duzw  v.  N.   T.,  etc,  81  N.  Y., 

■""—     '"'      "--  ^       '-    "■  ""  "■  ■"■  ;   2)ay  V.  Saandere,  1   Abb.  Court 

>.  Dec. ,  495,  3  Kejes,  347 ;   Griggt 

«•.  y.  Mone,  81   Barb.,   100.  2  Abb.  Court 

See,  however^  Srtnter  y.   Oriental.  App.  Dec.,  291.3  Kejee.  166;  McWU- 

tU.„i  BoHW.,  254  ;  Belknap  v.  JfaHiin-  Karat  v.  Maeon.  31  N.  Y.,  39».  2  Abb., 

ol.  ele..  100  Mass.,   378  ;  Pohlman  v.  N.S.,  318  ;  Smith  v.  Wj/ehtff,  8  Sandf. 

Tinlor.  7B  Ills.,  839.  Chy.,  77  ;  Invert  v.  Palmer.  18  Johns., 

But  an  altaraCloQ  by  a  principal  to  167 ;  Wool/M  v.  Bank,  10  Bush  (iij.), 

the iaetrument  will  ayoid  as  to  a  sure-  504;    Angle  v.   North,  etc.,  93   U.  8, 

ly:  PntidaU,  etc,,  v.  ikam,  4  Gray,  Hep.,  830  ;   Page  v.  MorriU,  88  How, 

»S;  W»od  V.  Steele,  6  WallBce,  80.  Prac,  244,  3  Abb.   Court   App.  Dec., 

Where  a  note  was  written  in  pencO,  433  ;   MtcheU  t.   Ovion.  7  Cow.,  836 ; 

and  the  holder  went  on  it  with  ink,  it  Kitchen  v.  Place,  41  Barb.,  466  ;  Tnit- 

,   ira»  held  not  to  be  a  material  alteration  teet  y.  Hill,  19  Iowa,  462,  1  Am.  Law 

which  would  Titiate  the  note,  although  Keg.,  U.S.,  744,  753  note  ;  Iron  Moun- 

dnoewithoat  theconsentot  the  maker:  tain,  etc.,  v.  Murdoek,  83  Mo.,  70. 

Bud  r.  Roach,  14  Texas,  339.  Where  it  appeared  that  defendanla 

The  fleures  in  the  margin  of  a  bill  baying  signed  the  bond  left  In  a  hurry 

or  Dole  form  no  part  of  it,  and  an  al-  without   bavtng    it    properly    sealed, 

lentioa  thereof  will  notavold  the  note  :  which  was  afterwards  done,  but  it  was 

Wodfalk  V.  Bank,  10  Bnsb  (Ey.),  604.  elear  that  tbey  knew  it  to  be  a  bond. 

Bo  words  indorsed  upon  the  back  of  and  it  was  stated  on  the  faceof  it  to  be 

the  note:  Baj/  y.  Shrader,  00  MUa.,  under  seal.      The  jury  having  found 

324.  against  this  defence,  the  court  refused 

When  a  note  stated  no  time  of  pay-  to  interfere,  holding  it  not  one  to  be 

t»«it,inaklngitpayHble"ondemand,"  favored:   Mutiml,  etc.,  v.  Palmer,  30 

doa  not  altor  its  legal  eSecl,  and  there-  Upper  Can.  Q.  B.,  441. 

fon  doee  not  aSect   its  validity  :  Al-  The  plaintiff  by  lease,  coDBiBting  of 

dmu  *.  OrotMDeli,  L.  R.,  3  Q.  B,,  078.  seven  sbeecs,  and  bearing  dato  March 

An  alteration  even  in  a  material  part  15,  1663,  demised  certain  premises  to 

may  be  nutde  In  a  deed  or  aoto,  after  W.     On   the  31st  of  July  following, 

necntion,  if  It  is  proved,  or  may  be  this  lease  was  caocelled  iiy  an  lostru- 

pnanmed,  by  consent  of  all  the  parties,  tnent    under   seal;    the    sucond    and 

Whtni  thus  altered  it  takes  effect  from  fourth  sheets  were  token  out  and  re- 

■hedme  of  the  alteratioa  as  are-eze-  placed   by  others,   and  it  was  re-eie- 

itkin  of  it  and  as  a  new  contract :  euted    and    redelivered    without   any 

filuv.  Prabtt.  69  lUs.,  887,  and  cases  other  alteration.     As  it  then  stood  it 

ited;  Hoffeekor  v.  New,  etc.,  4  Hons-  was  dated  as  before,  to  hold  "from  the 

m (Del.), 300.  1st  day  of  April  now  next"  for  nine 

See  Martin  y,  Ilaviring,  20  Upper  years,  "  from  ihence  neit  ensuing,"  at 
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6  Fattinaon  t, 

ltIj  rent,  parable  "  in  advaoM, 

B  to  My,  on  the  Ist  da;  of  April,  a 

aod  on  the  first  daj  o(  Apnl  in  t 

rear  during  Che  term."     The  con-  b 

<D    being   that   the    parties   had  b 

into  set  their  liaods  and   seals,  ii 

day  and  year  finjt  aljoiowritleD."  2 
action  againEt  Lhe  sherifl  for  tak- 

'.'8  goods  io  August,  IbOZ,  with-  1 
itiaff  ing  a  year's  rent  alleged  to 

;d  due  ;    Held  that  the  lease  took  [ 

from  the  Slst  day  of  July,  1864.  t 
:ie  date  ;    that  the  term  Iwgan  on 

St  of  April,  1668  ;   lliat  the  first  c 

rent  "  payable  in  advance"  was  u 

le  untjl  that  day,  the  words  "  that  d 

lay  on  the  let  of  April,  1S63,  lie-  t 

nerely  falta   demonttratio ;  and  ^ 

tlie   plBintiS  therefore  was  prop-  « 

nonsuited:"    Beil  v.  MeKindtej),  n 

)perCBn.  Q.  B..  162,  afflrmed  S  r 

s  and  Appeals,  9.  d 

8tUe»v.  Frobtl.  W  His.,  387.  6 

lere  it  was  claimed  a  party  who  J 

I  have  been  released  from  a  note  1 

alteration  had  ratified  the  altera-  » 

it  was  held  that  proof  th&t  such  d 

offered  to  give  the  plaintifF  an-  a 

Ttalf.  at  Hxtg  dity*  with  security,  f 

1  oSer  was  rejected,  but  there  was  b 

ler  evidence  of  an  agreement  to  b 

t,  did  Dot  authorize  ^e  court  to  1 

It  the  qiiesiion  of  a  ratification  to  n 

Liy:  KUkettyv.  .Martin, 34 Wise.,  v 

ifarlin   v.  Hamrii<g,   38   Upper  t 

).  B.,  80  ;  Kennedy  v.  Lnncader,  c 

aPeon.  St.  R.,  347 :  German,  etc.,  t 

ran,  63  Mo.,  79.  a 
>ugh  a  magistrate  has  do  right  to 

:he  date  of  process,  yet  if  fie  do  ti 

is  a  protection   to  an  oCBcer  at-  t 

ing  to  execute  it ;   IHirU  v.   The  li 

3  Ohio  State  Hep,,  159.  e 

Parker  v.  Ewtrt,  S  Price,  441.  f 

order  returnable  on  Sunday  ia  a  o 

J,  and  the  party  cannot  alter  it  by  o 

It  of  the  judge  granting  it,  so  as  tl 

be  it  returnable  Monday,  and  by  o 

;  the  opposite  party  verbal  notice  ii 

lalteraCioo.put  him  in  contempt :  a 
!,  ele.,  V,  Hiekg.  7  Abb.  Frac.,  204. 

lere  a  petition  is  required  to  con-  .  . 

irisdictioD  if  altered   after  it  is        By  this  method  the  defendant  takes 

1  by  two  of  the  petitioaers  with-  the  risk  of   having  the  imuf  thrown 

leir  consent,  it  is  void,  and  con-  upon  him  of   showing  the  ■lleiaiioii. 

a  jurisdiction  provided,  eidnding  It  may,  however,  be   necBHary  to  di 

;wo. there  be  not  asutficientnum-  this    where     the    instrument    is  no 

raing  the  petition  to  confer  juris-  counted  upon  .in  its  altered  stale,  oi 
a  :  OrazES  v.  OlU,  2  Hill,  400. 
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Goodwin  v.  KobortB. 

Be  in  sacli  imperfect  and  inchoate  instruments  Ib  not  ben- 
ial  to  commerce.  [He  cited  Attorney -Oeneral  v.  Bvir 
■s  {■);  Thompson  v.  Dominy  (');  Bdie  v.  East  InMa 
ipany  Q. 

i]  •/  Brown,  Q.C.  (C  R.'Sobaris  with  him),  lor  the 
mdanta :  The  judgment  of  the  court  below  was  cleariy 
it.  Poreigii  bonds  have  repeatedly  been  held  to  be  He- 
able.     In  the  present  case  it  is  intended  that  the  Bcrip 

11  be  the  representative  of  the  bond  till  it  is  issued,  and 
t  the  Jiolder  sliall  have  the  power  of  pled^ng  or  other- 
i  disposing  of  it  by  delivery.  The  courts  will  give  elfec* 
he  reasonable  engagements  of  a  foreign  sovereign,  in  an- 
lance  with  the  usa^e  of  trade ;  Lanq  v.  Smith  (') ;  Jems 
'eppercorneCy,  MUterv.  Jiaoe{') ;  dareicfcY.  Viekeryi^y, 
okey  V.  Pole  () ;  Brando  v.  Barnett  (*) ;  Benson  v.  (7Aap- 
iT').  It  was  clearly  intended  that  the  scrip  sbonld  be 
sidered  as  property,  and  not  merely  evidence  of  a  con- 
it.  It  is  very  doubtful  whether  there  is  anything  id  the 
p  certificate  irom  which  any  contract  can  lie  immied  on 

part  of  the  agent.  Credit  is  given  to  the  foreign  gov- 
Dent,  who  are  disclosed  in  tne  document :  Oreen  t. 
?e(");  Story  on  Agency,  §306.  The  decision  of  the  court 
)w  is  founded  on  the  int^fests  of  commerce,  and  is  sup- 
ted  by  American  as  well  as  by  English  authorities: 
cheU  V.  Baring  (") ;  Edie  v.  East  Jjulia  Company  (') ; 
lliaujs  on  Executors,  7th  ed.,  vol.  i.,  p.  621 ;  Kent's 
am.,  vol.  3,    12th  ed.,   p.   89;   White  v.  Vermont  Ry. 

(");  Brainerdv.  New  York  and  Harlem  Jty.  Co.  ("); 
iional  Exchange  Bank  v.  Hartford  R.  R.  Co.  ("). 
'emamin,  Q.C,  in  reply,  cited  Qlooer  v,  Persigny,{'*); 
yav.  Cfuibert  ("). 

Cut.  adv.  tvU. 

uly  7.  The  judgment  of  the  court  (Cockbum,  C.J., 
lor,  Lush,  Brett  and  Lindley,  JJ.)  was  delivered  by 
OCKBUKN,  C.J.:  The  question  for  our  decision  in  this 
i  is  whether  certain  scrip  issued  by  the  authority  of  the 
jsian  government,  and  certain  other  scrip  issued  by  the 
J]  authority  of  the  *Anstro-HQngarian  Gfovemmen^  is  & 

4  M.  A  W.,  171.  m  a  C.  B.,  667.  n. 

WM.  4W„408.  (")  18C.  B..  849;  SB  L.  J.  (OP.X »!■ 

8  Burr.,  1218.  ('^  4  C.  4  P.,  38. ' 

7  Biog.,  as*.  (1^  SI  How.  (U.S.),  B7S. 

Johns.,  480;  28  L.  J.  (Ch.),  168.  {'*)  11  Smith's  N.  Y.,  49l(. 

1  Sm.  L.  C,  8th  ed.,  460,  46».  (")  B  Rhode  Isluid,  87S. 

2  Doug).,  BBS.  (")  11  Weekly  Rep,.  14«. 
iR  A  Aid,,  1,  18.  («)  Lav Kep.,  1  Q.  E,  US. 

12  CI.  <t  F.,  787,  SOB. 
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(Toodnin  v.  Robuta. 


;ted  in  the  matter  as  agents  of  the  two  governmeots,  or 
scrip  having  been  issued  by  theauthonty  of  the  latter, 
bonds  issaed  on  the  laat  instalment  being  paid  np 
as  will  be  seen  on  reference  to  the  special  caae  in  wMcn 
ire  set  oat,  in  conformity  with  the  terms  stated  in  the 
It  is  only  necessary  to  point  oat  that  the  bond, 
ibly  to  the  terms  of  the  scrip,  is  made  payable  to 

I  9th  paragraph  of  the  special  case  contains  the  foUow- 
itement,  upon  which  as  it  appears  to  as  the  deci^oo  oC 
86  turns : 

he  scrip  of  loans  to  foreign  governments,  entitling  the 
:  thereof  to  bonds  for  the  same  amount  when  issaed 
i  government,  has  been  well  known  to  and  la^ly 
inhy  bankers,  money  dealers,  and  the  members  of  tlw 
sh  and  Foreign  Stoc^  Exchanges,  and  through  them 
3  public,  for  over  fifty  years.  It  is  and  has  been  the 
of  such  bankers,  money  dealers  and  stock  exchangee, 
s;  alt  that  time,  to  buy  and  sell  such  scrip  and  to  ad- 
loans  of  money  upon  the  security  of  it  before  the 
,  were  issued,  and  to  pass  the  scrip  upon  such  dealing  by 
delivery  as  a  negotiable  instrument  transferable  by 
ry,  and  this  usage  has  always  been  recognized  by  the 
n  governments  or  their  agents  delivering  the  bonds 
issued  to  the  bearers  of  the  scrip.  This  usage  ex- 
i  alike  to  scrip  issued  b^  their  agents  in  England,  and 
anded  to  the  scrip  now  m  question,  which  was  largely 
iu  as  above  mentioned.  Such  scrip  often  passes 
gh  the  hands  of  several  buyers  and  dealers  in  sncces- 
lefore  the  issue  of  the  bonds  represented  by  it." 
I  contention  on  the  part  of  the  plaintiff  was  that,  scrip 
8  description  not  coming  under  the  category  of  any 
3  securities  for  money  which,  by  the  law-merchant, 
are  capable  of  being  transferred  *by  indorsement  or 
ry — indeed,  not  being  a  security  for  money  at  all,  bnt 
'or  the  future  delivery  of  a  bond^the  right  of  the 
iwner  could  not  be  divested  by  the  fraudulent  transfer 
)  chattel  by  a  person  who  had  no  title  as  agiunst  the 

the  part  of  the  defendants  it  was  contended  that  the 
g  as  to  general -usage  brought  the  case  within  the  de- 
8  in  Gorqier  v.  Mieoille  (')  and  Attorney-Oeneral  v, 
ens  (■).  in  the  former  of  these  cases  a  bond  of  the 
of  Prussia,  payable  "  to  every  person  who  should  for 
ne  being  be  the  holder  of  the  bond,"  had  been,  as  in 
B.  &  C  <6.  (1)  *  M.  4  W.,  171. 
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Btate  of  the  market.  Upon  these  f; 
Abbott  was  clearly  of  opinion  thi 
pledged  to  any  person  who  did  not 
pledging  it  was  not  the  real  owner,  i 
to  find  a  verdict  for  the  defendants,  c 
the  defendants  knew  that  Messrs.  A 
ore,  were  not  the  owners  of  the  b( 
they  deposited  it  in  their  hands, 
trial,  baring  been  obtained,  was  i 
Abbott,  C.J.,  in  giving  judgmeni 
ment  in  its  form  is  an  acknowled 
Prussia  that  the  sum  mentioned 
every  person  who  shall  for  the  time 
it ;  and  the  principal  and  interest  i 
mode  and  at  certain  periods  mentioi 
therefore,  in  its  natnre  precisely  a 
note  payable  to  bearer,  or  to  a  bill  t 
blank.  Being  an  instrument,  ther 
scription,  it  mnst  be  snbject  to  the 
whoever  la  the  holder  of  it  has  powi 
,  person  honestly  acquiring  it.  It  is  c 
case  of  Olpn  v.  Baker  ('),  because  tl 
that  India  "bonds  were  negotiable,  i 
son  could  have  sued  on  them  but  thi 
contrary,  the  bond  is  payable' to 
proved  at  the  trial  that  bonds  of  thif 
tiat«d  like  exchequer  bills." 

In  AUorney-Oeneral  v.  Bouwens( 
negotiable  character  of  foreign  bon 
form,  the  question  being  whether 
Dutch  bonds,  of  which  a  testator, 
was  holder  at  the  time  of  his  death, 
duty.  In  a  special  verdict  taken  i 
pressly  found  "that  the  said  Russi 
bonds  respectively  were  and  are,  s 
marketable  securities  within  this  kin 
been  sold  and  transferred  within  thi 
only,  and  the  bearers  thereof  have  al 

(')  IS  East,  609,  (•)  4 
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reputed  to  be,  and  have  always  been  dealt  with  aa  bdng, 
legally  entitled  to  the  principal  moneys  secured  by  the  said 
bonds  respectively,  and  to  the  interest  or  dividends  from  time 
to  time  arising  or  accruing  in  respect  of  the  same.  It  neyer 
has  been  nor  is  it  necessary  to  do  or  perform  any  act  what- 
soever out  of  the  kindgom  of  England,  in  order  to  render  a 
transfer  of  any  of  the  said  bonds  valid,  and  the  bearers  of 
the  said  bonds  respectively  have  always  been  treated  and 
dealt  with  by  the  acents  of  the  empire  of  Russia,  and  of 
the  kingdoms  of  Holland  and  Denmark,  as  the  persons  duly 
entitled  to  the  principal  moneys  secured  by  the  said  bonds 
respectively,  and  the  interest  or  dividends  thereof,  and  such 
agents  have  always  paid  all  moneys  due  and  payable  for 
and  in  respect  of  the  said  bonds  respectively,  according  to 
the  tenor  and  effect  thereof  to  the  bearers  of  the  same." 

In  like  manner,  in  HeseUine  v.  Siggers  (*),  Spanish  bonds 
were  treated  as  passing  by  mere  deliverv. 

Strenuous  efforts  were  made  by  Mr.  Benjamin  in  his  able 
argument  on  behalf  of  the  plaintiff  to.  distinguish  the  pres- 
ent case  from  Oorgier  v.  Mievillei^).  He  insisted,  first, 
that  although  it  must  be  admitted  that,  if  a  bond  had  beea 
given  in  lieu  of  this  scrip,  the  bond  would  have  been  a  ne- 
gotiable instrument,  as  the  case  would  then  have  come 
343]  within  Oorgier  v.  Miepflle  (*),  here  there  was  no  *en- 
gagement  on  the  part  of  the  foreign  government.  The  only 
party  signing  the  scrip,  or  who  could  be  held  bound  by  it, 
were  the  Messrs.  de  Kothschild ;  and  the  persons  advanc- 
ing their  money,  and  taking  the  scrip,  could  only  look  to 
them.  Secondly,  that  even  assuming  that  the  issuing  of^ 
the  scrip  was  to  be  taken  to  be  the  act  of  the  foreign  gov- 
ernment, vet  that  as  it  had  been  issued  in  London,  and  the 
parties  taking  it  had  advanced  their  money  in  this  country, 
the  contract  must  be  taken  to  have  been  made  here,  and 
must  be  subject  to  the  law  of  England.  That  when  a  for- 
eign sovereign  negotiated  a  loan  in  this  country,  through 
his  agent,  it  was  in  effect  the  same  thing  as  though  such 
sovereign  had  himself  come  to  this  country  and  entered 
into  the  contract  in  ^person.  That,  consequently,  in  either 
view,  the  contract  arising  on  the  scrip  must  be  taken  to  have 
been  made  here,  and  must  be  dealt  with  according  to  Eng- 
lish law.  That  this  being  so,  the  case  of  Grouch  v.  The 
Credit  Fonder  of  England  i^\  was  an  authority  which 
established  that  it  was  not  competent  to  any  one,  by  the 
law  of  England,  to  give  to  a  security,  not  negotiable  by  the 


(')  1  Ex.,  886 ;  18  U  J.  (Ex.),  166. 
(«)  3  B,  A  C,  45. 


(»)  Law  Rep,,  8  %  B.,  S74. 


and  responsibility  of  the  $ 
an  entire  ability  to  falfil  al 
that  of  any  private  man,  an 
not  only  witn  good  faith,  bi 
and  in  a  spirit  of  liberal  co 
ience  wonld  result  from  a  d 
Tarious  pnbHc  functionari 
employ  in  order  to  trane 
operations ;  and  maoy  ipB 
accepting  of  many  offices 
if  they  were  held  personal 
contracts.  This  principle  i 
tracts,  both  parol  anti  wr 
under  seal,  which  are  exe* 
ment  in  their  own  name,  a 
on  behalf  of  the  government 
345]  vaila  in  such  cases, 
personally,  but  merely  offlc 
appropriate  duties." 

Chancellor  Kent  lays  do 
Commentaries,  p.  810,  7th  ei 
books  between  public  and  p 
sonal  responsibility.  If  an 
makes  a  contract  and  desc 
personally  bound,  even  thoi 
such  as  might,  in  a  case  of 
a  personal  obligation.  The 
it  is  not  to  be  pret§umed  tl 
himself  individually  for  the 
deals  with  him  in  that  cha 
upon  the  good  faith  and  i 
ment.  But  the  agent  in  bei 
himself  by  an  express  engs 
minates  in  a  question  of  e' 
cases  is,  to  whom  was  the  ci 
parties,  intended  to  be  give 
to  be  drawn  from  all  the  ca 
in  some  of  them." 

It  is  true  these  authors  ai 
agents  for  their  own  governi 
equally  to  persons  acting 
ment,  and  the  same  presur 
Nor  can  we  suppose  that  t 
80  otherwise  than  through 
foreign  government,  just  as 
it  on  their  afterwards  receiv 
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has  become  engrafted  upon,  or  incorporated  into,  the  com- 
mon law,  and  may  thus  oe  said  to  form  part  of  it.  **  When 
a  general  usage  has  been  judicially  ascertained  and  es- 
tablished," says  Lord  Campbell,  in  Brandao  v.  Barndt{'), 
*'it  becomes  a  part  of  the  law- merchant,  which  courts  of 
justice  are  bound  to  know  and  recognize." 

Bills  of  exchange  are  known  to  be  of  comparatively  modern 
347]  *origin.  having  been  first  brought  into  use,  so  far  as 
is  at  present  known,  by  the  Florentines  in  the  twelfth,  and 
by  the  Venetians  about  the  thirteenth  century.  The  nee  of 
them  gradually  found  its  way  into  Prance,  and,  still  later 
and  but  slowly,  into  England.  We  find  it  stated  in  a  law 
tract,  by  Mr.  Macleod,  entitled  "  Specimen  of  a  Digest  of 
the  Law  of  Bills  of  Exchange,"  printed,  we  believe,  as  a  re- 
port to  the  government,  but  which,  from  its  research  and 
ability,  deserves  to  be  produced  in  a  form  calculated  to  in- 
sure a  wider  circulation,  that  Richard  Malynes,  a  London 
merchant,  who  published  a  work  called  the  Lex  Mercataria^ 
•in  1622,  and  who  gives  a  full  account  of  these  bills  as  nsed 
bv  the  merchants  of  Amsterdam,  Hamburg,  and  other 
places,  expressly  states  that  such  bills  were  not  used  m 
England.  There  is  reason  to  think,  however,  that  this  is  a 
mistake.  Mr.  Macleod  shows  that  promissory  notes,  pay- 
able to  bearer,  or  to  a  man  and  his  assigns,  were  known  in 
the  time  of  Edward  IV.  Indeed,  as  early  as  the  statute  of  3 
Rich.  2,  c.  3,  bills  of  exchange  are  referred  to  as  a  means  of 
conveying  money  out  of  the  realm,  though  not  as  a  process 
in  use  among  English  merchants.  But  tne  fact  that  a  Lon- 
don merchant  writing  expressly  on  the  law-merchant  was 
unaware  of  the  use  of  buls  of  exchange  in  this  countiy, 
shows  that  that  use  at  the  time  he  wrote  must  have  been 
limited.  According  to  Professor  Story,  who  herein  is,  no 
doubt,  perfectly  right,  "  the  introduction  and  use  of  bills  of 
exchange  in  England,"  as  indeed  it  was  everywhere  else, 
"seems  to  have  oeen  founded  on  the  mere  practice  of  mer- 
chants, and  gradually  to  have  acquired  the  force  of  a 
custom."  With  the  development  of  English  commerce  the 
use  of  these  most  convenient  instruments  of  commercial 
traffic  would  of  course  increase,  yet,  according  to  Mr. 
Chitty,  the  earliest  case  on  the  subject  to  be  found  in  the 
English  books  is  that  of  Martin  v.  Boure  ('),  in  the  first 
James  I.  Up  to  this  time  the  practice  of  making  these  bills 
negotiable  by  indorsement  had  been  unknown,  and  the 
earlier  bills  are  found  to  be  made  payable  to  a  man  and  his 
assigns,  though  in  some  instances  to  bearer.     But  about  this 

Q)  12  01.  &  F.,  at  p.  805.  («)  Cro.  Jac,  6. 
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more  frequent,  then  they  were  allowed  between  mejchanta 
trading  in  England,  and  afterwards  between  any  traders 
whatsoever,  and  now  between  anypersons,  whether  trading 
or  not ;  and,  therefore,  the  plaintiff  need  not  allege  any  cus- 
tom, for  now  those  bills  were  of  that  general  use  that  upon 
an  indebitatus  assumpsit  they  may  be  given  in  evidence 
npon  the  trial."  To  which  Powell,  J.,  added,  "On  indM- 
taius  assumpsit  for  money  received  to  the  use  of  the  plain- 
tiff the  bill  may  be  left  to  the  jury  to  determine  whether  it 
was  given  for  value  received." 

In  Williams  v.  Williams  (*),  where  the  plaintiff  brought  his 
action  as  indorsee  against  the  payee  and  indorser  of  a  prom- 
issory note,  declaring  on  the  custom  of  merchants,  it  was 
objected  on  error,  that  the  note  having  been  made  in  London, 
the  custom,  if  any,  should  have  been  laid  as  the  custom  of 
London.  It  was  answered  "  that  this  custom  of  merchants 
was  part  of  the  common  law,  and  the  court  would  take 
notice  of  it  ex  officio ;  and,  therefore,  it  was  needless  to  set 
forth  the  custom  specially  in  the  declaration,  but  it  was 
sufficient  to  say  that  such  a  person  secundum  usum  et  con- 
suetudinem  mercatorum^  drew  the  bill."  And  the  plaintiff 
had  judgment. 

Thus  far  the  practice  of  merchants,  traders,  and  others, 
of  treating  promissory  notes,  whether  payable  to  order  or 
bearer,  on  trie  same  footing  as  bills  of  exchange  had  re- 
ceived the  sanction  of  the  courts,  but  Holt  having  become 
Chief  Justice,  a  somewhat  unseemly  conflict  arose  between 
him  and  the  merchants  as  to  the  negotiability  of  promissory 
notes,  whether  payable  to  order  or  to  bearer,  the  Chief  Jus- 
tice taking  what  must  now  be  admitted  to  have  been  a  nar- 
row-minded view  of  the  matter,  setting  his  face  strongly 
against  the  negotiability  of  these  instruments,  contrary,  as 
we  are  told  by  authority,  to  the  opinion  of  Westminster 
Hall,  and  in  a  series  of  successive  cases,  persisting  in  hold- 
ing them  not  to  be  negotiable  by  indorsement  or  delivery. 
The  inconvenience  to  trade  arising  therefrom  led  to  the 
passing  of  the  statute  of  3  &  4  Anne,  c.  9,  whereby  prom- 
issory notes  were  made  capable  of  being  assigned  by  in- 
dorsement, or  made  payble  to  bearer,  and  such  assignment 
was  thus  rendered  valia  beyond  dispute  or  difficulty. 
350]  *It  is  obvious  from  the  preamble  of  the  statute, 
whicn  merely  recites  that  *'  it  had  been  held  that  such  notes 
were  not  within  the  custom  of  merchants,"  that  these  deci- 
sions were  not  acceptable  to  the  profession  or  the  country. 
Nor  can  there  be  much  doubt  that  by  the  usage  prevalent 

(•)  Carth.,  269. 
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not  only  money  itself  may  pass,  and  the  right  to  it  may 
arise,  by  currency  alone,  but  further,  that  these  mercantile 
instruments,  which  entitle  the  bearer  of  them  to  money,  may 
also  pass,  and  the  right  to  them  may  arise,  in  like  manner, 
by  currency  or  delivery.  These  decisions  proceed  upon  the 
nature  of  the  property  (i.e.  monejr),  to  which  such  instru- 
ments give  the  right,  and  which  is  in  itself  current,  and  the 
effect  of  the  instruments,  which  either  give  to  their  holders, 
merely  as  such,  a  right  to  receive  the  money,  or  specify 
them  as  the  persons  entitled  to  receive  it." 

Another  very  remarkable  instance  of  the  efficacy  of  usa^ 
is  to  be  found  in  much  more  recent  times.  It  is  notorious 
that,  with  the  exception  of  the  Bank  of  England,  the  sys- 
tem of  banking  has  recently  undergone  an  entire  change. 
Instead  of  the  oanker  issuing  his  own  notes  in  return  for  % 
the  money  of  the  customer  deposited  with  him,  he  gives 
credit  in  account  to  the  depositor,  and  leaves  it  to  the  latter 
to  draw  upon  him,  to  bearer  or  order,  by  what  is  now  called 
a  check.  Upon  this  state  of  things  the  general  course  of 
dealing  between  bankers  and  their  customers  has  attached 
incidents  previously  unknown,  and  these  by  the  decisions 
of  the  courts  have  become  fixed  law.  Thus,  while  an  ordi- 
nary drawee,  although  in  possession  of  funds  of  the  drawer, 
is  not  bound  to  accept,  unless  by  his  own  agreement  or  con- 
sent, the  banker,  if  he  has  funds,  is  bound  to  pay  on  pre- 
sentation of  a  check  on  demand.  Even  admission  of  funds 
is  not  sufficient  to  bind  an  ordinary  drawee,  while  it  is  suffi- 
cient with  a  banker ;  and  money  deposited  with  a  banker  is 
not  only  money  lent,  but  the  banker  is  bound  to  repay  it 
when  called  for  by  the  draft  of  the  customer :  see  Fott  v. 
Cleggi^).  Besides  this,  a  custom  has  grown  up  among 
35^j  bankers  *themselves  of  making  checks  as  good  for 
the  purposes  of  clearance,  by  which  they  become  bound  to 
one  another. 

Though  not  immediately  to  the  present  purpose,  bills  of 
lading  may  also  be  referred  to  as  an  instance  of  how  gen- 
eral mercantile  usage  may  give  effect  to  a  writing  which 
without  it  would  not  have  had  that  effect  at  common  law. 
It  is  from  mercantile  usage,  as  proved  in  evidence,  and 
ratified  by  judicial  decision. in  the  great  case  of  LickhaT- 
row  V.  mason  ("),  that  the  efficacy  of  bills  of  lading  to  pass 
the  property  in  goods  is  derived. 

It  thus  appears  that  all  these  instruments  which  are  said 
to  have  derived  their  negotiability  from  the  law-merchant 
had  their  origin,  and  that  at  no  very  remote  period,  in  mer- 

O  16  M.  <fe  W.,  321.  («)  2  T.  R.,  63. 


COTIRT  OF  EXCHEQUER. 


.need  by  the  general  convenience  arising  from  facility  of 
isfer,  or  the  naage  would  never  have  Iwcome  general  to 
Le  sent)  available  to  bearer,  and  to  treat  it  as  transfera- 
by  dt^hvery.  It  is  obvious  that  no  injustice  is  done  to 
who  has  been  fraudulently  dispossessed  of  scrip  throngli 
»wn  misplaced  confidence,  in  noldiag  that  the  property 
:  has  passed  to  a  bona  fide  holder  for  value,  seeing  that 
limself  must  have  known  that  it  purported  on  the  face 
;  to  be  available  to  bearer,  and  must  be  presumed  toh&Te 
1  aware  of  the  usage  prevalent  with  respect  to  it  in  the 
ket  in  which  he  purchased  it. 

Bstly,  it  is  to  be  observed  that  the  tendency  of  the 
rts,  except  only  in  the  time  of  Lord  Holt,  has  been 
live  effect  to  mercantile  usage  in  respect  to  secnrities 
money,  and  tliat  where  legal  difflcalties  have  arisen, 
Legislature  has  been  prompt  to  give  the  necessary  rem- 
,  as  in  the  case  of  promissory  notes  and  of  the  East 
ia  bonds. 

be  authorities  relied  on  on  the  part  of  the  plaintiff  do 
appear  to  us  materially  to  conflict  with  this  view.  In 
n  V.  Baker  ('),  which  was  an  action  to  recover  India 
ds,  and  in  which  it  was  held  that  such  bonds  did  sot 
i  by  delivery,  the  bonds  were  not  made  payable  to  l)earer, 
:]  and  there  was  a  total  *absence  of  proof  that  tbey 
ied  by  delivery,  though  it  was  asserted  by  counsel  in 
iment  that  when  these  bonds,  which  in  the  first  instance 
i  made  payable  to  the  treasurer  of  the  company,  had 
1  indorsed  by  him,  they  were  afterwards  negotiable  and 
ied  by  delivery  from  one  to  another.  The  inconven- 
e  which  would  have  arisen  from  this  decision  was  reme- 
I  by  the  immediate  passing  of  61  Geo.  3,  c.  64,  by  which 
ds  of  the  East  India  Company  were  made  traiwfeiable 
lelivery. 

he  case  of  PaTiridge  v.  QovenioT  and  Company  of  Ote 
ik  of  England  ('),  and  which,  amongst  other  things, 
led  on  tlie  negotiability  of  dividend  warrants  of  toe 
k  of  England,  is  not,  so  far  as  that  question  is  cod- 
led,  altogether  satisfactory,  as  the  decision  turned  also 
n  other  points.  The  bank  were  in  the  habit  of  jwying 
dends  to  those  entitled  to  them  by  warrants,  and  it  was 
,ded  and  proved  that  by  a  usage  of  sixty  veara  standing 
he  bankers  and  merchants  of  London,  ttese  warrants, 
3h  are  not  made  to  bearer,  were  nevertheless  n^tiable 
oon  as  the  party  to  whom  they  were  made  payable  bad 
Bxed  to  them  the  receipt  which  the  bank  required  befow 

13  East,  B09.  (*)  9  Q.  B.,  396 ;  IB  L.  J.  {Q.R),  «1 
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1876  Goodwin  v.  Robarts. 

No  evidence  had  been  offered  at  the  trial  as  to  whether  these 
or  similar  documents  were  in  practice  treated  as  negotiable, 
nor  was  any  express  admission  made  as  to  the  point;  but  it 
was  assumed,  from  the  report  of  the  learned  judge  before 
whom  the  cause  was  tried,  that  this  had  been  tacitly  admit- 
ted. But  it  was  said  that  these  instruments  having  been 
only  of  recent  introduction,  it  followed  that  such  custom, 
to  whatever  extent  it  had  gone,  must  also  have  been  quite 
recent.  Under  these  circumstances  the  court  held  that, 
while  it  was  incompetent  to  the  defendants,  as  an  individual 
company,  to  give  to  that  which  was  not  a  negotiable  instru- 
ment at  law  the  character  of  negotiability  by  making  it  pay- 
able to  bearer,  the  custom  could  not  have  that  ened, 
because,  being  recent,  it  formed  no  part  of  the  ancient  law- 
merchant.  For  the  reasons  we  have  already  given  we 
356]  cannot  concur  in  thinking  the  latter  *grouna  conclu- 
sive. While  we  quite  agree  that  the  greater  or  less  time 
during  which  a  custom  has  existed  may  be  material  in  de- 
termining how  far  it  has  generally  prevailed,  we  cannot 
think  that,  if  a  usage  is  once  shown  to  be  universal,  it  is  the 
less  entitled  to  prevail  because  it  may  not  have  formed  part 
of  the  law-mercnant  as  previously  recognized  and  adopted 
by  the  courts.  It  is  obvious  that  such  reasoning  would 
have  been  fatal  to  the  negotiability  of  foreign  bonds,  which 
are  of  comparatively  modem  origin,  and  yet,  accordingto 
Goigier  v.  Mieville  (*),  are  to  be  treated  as  negotiable.  We 
think  the  judgment  in  Qrouch  v.  The  Crewit  Fancier {*) 
may  well  be  supported  on  the  ground  that  in  that  case  there 
was  substantially  no  proof  whatever  of  general  usage.  We 
cannot  concur  in  thinking  that  if  proof  of  general  usage  had 
been  established,  it  would  have  been  a  sufficient  ground  for 
refusing  to  give  effect  to  it  that  it  did  not  form  part  of  what 
is  called  *'the  ancient  law-merchant." 

In  addition  to  the  cases  we  have  already  referred  to,  in 
which  usage  has  been  relied  on  as  making  Aiercantile  instru- 
ments negotiable,  the  case  of  Lanff  v.  Smyth  (')  'was  cited  as 
showing  that  the  question  with  reference  to  instruments  of 
this  description  turns  upon  how  far  the  particular  instru- 
ment has  by  usage  acquired  the  quality  of  negotiability. 
The  action  had  reference  to  Neapolitan  bonds  with  coupons 
attached  to  them,  which  latter  referred  to  a  certificate.  The 
plaintiff's  agent  being  in  possession  of  the  coupons  belong- 
ing to  the  plaintiff,  but  not  of  the  certificate,  fraudulently 
pledged  tlie  coupons  with  the  defendant,  who  took  them 

(»)  8  B.  <fe  C,  46.  («)  1  BiDg.,  284. 
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y  the  plaintifl  to  recover  the 
idant  on  the  coupons,  Tinda!, 
whether  the  coupons  without 
hand  to  hand  like  money  or 
"whether  they  had  acquired, 
irsued  in  the  city,  the  charac- 
change,  dividend  warrants,  ex- 
uments  which  formed  part  of 
"  The  jury,  indeed,  found  in 
b^  the  Court  of  Common  Pleas 
rightly  left  to  them.  If  the 
ither  way,  and  the  court  [357 

_._ 3rdict,  it  would  no  doubt  have 

been  upheld. 

We  must  by  no  means  be  understood  as  saying  that 

mercantile  usage,  however  extensive,  should  be  allowed  to 

prevail  if  contrary  to  positive  law,  including  in  the  latter 

such  nsaees  as,  having  been  made  the  subject  of  legal  decis- 

ion,  and  having  been  sanctioned  and  adopted  by  the  courts, 

have  become,  by  such  adoption,  part  of  the  common  law. 

To  give  effect  to  a  usage  which  involves  a  defiance  or  diare- 

garu  of  the  law  wonid  be  obviously  contrary  to  a  fanda- 

mental  principle.    And  we  quite  agree  that  this  would  apply 

quite  its  strongly  to  an  attempt  to  set  up  a  new  usafie 

against  one  which  has  become  settled  and  adopted  by  the 

common  law  as  to  one  in  conflict  with  the  more  ancient 

rales  of  the  common  law  itself.     Thus,  it  having  been  de- 

4  in  the  two  cases  of  More  v.  Manning  {'),  and  AchesoTi 

huTitain  ('),  that  when  a  bill  of  exchange  was  indorsed 

-'  B.,  without  the  words  "or  order,"  the  bill  was  never- 

Ms  assignable  by  A.  B.,  by  further  indorsement,  Lord 

«field  and  the  Court  of  King's  Bench,  in  the  case  of 

t  V,  TTie  East  India  Company  ('),  held  that  evidence  of 

mtra^  usage  was  inadmissiole.      In  like  manner  in 

tU  v.  vaughan  ('J,  where  a  cash  note,  payable  to  bearer, 

been  lost  by  the  owner,  but  had  been  taken  by  the 

ntiff  bona  fide  for  value,  on  an  action  on  the  note  by  the 

ir  against  the  maker,  Lord  Mansfield  having  left  it  to 

jury  to  say  "whether  such  drafts  as  this,  when  actuUy 

I  away  in  tne  course  of  trade  dealing  and  business,  were 

)tiable  or  in  fact  and  practice  negotiable,"  and  the  jury, 

lenced  no  doubt  by  the  natoral  desire  to  protect  the 

er  of  the  note,  having  found  for  the  defendant.  Lord 

isfield  and  the  court  here  again  set  the  verdict  aside,  on 

(')  I  Comyn's  Rep.,  Sll.  ffl  3  Borr.,  1216. 

0  I  Str.,  6S7.  (*)  a^niT.,  1B16. 
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the  ground  that,  the  law  hav 
cisioDs  that  notes  payable  to 
bona  fide  holder,  tne  judge  oi 
for  the  plaintiff. 

I(  we  could  see  our  way  tc 
ing  the  scrip  in  question  t( 
available  to  bearer,  we  were  g 
patible  either  with  the  comu 
358]  chant  as  iacorporated 
decision  would  be  a  very  diff 

are  about  to  pronounce.  But  so  far  from  this  being  the  case, 
we  are,  on  the  contrary,  in  our  opiaioo,  only  acting  on  aa 
established  principle  of  that  law  in  giving  legal  enect  to  a 
aaage,  now  become  universal,  to  treat  this  form  of  security, 
being  on  the  face  of  it  expressly  made  transferable  to  bearer, 
as  the  representative  of  money,  and  as  such,  being  made  to 
bearer,  as  assignable  by  delivery.  This  being  the  coneln- 
sion  at  which  we  have  arrived,  the  judgment  of  the  Coart 
of  Exchequer  will  be  affirmed. 

Judginent  affirmed. 

Attorney  for  plaintiff :  Batten. 

Attorney  for  defendants  :  Mackenzie. 

See  13  Eng.   Rep.,  105  note;   also  v.  Toronto,  eie.,  17  Qranfs  Chj.,«S; 

Jadge  iKlloQ'a  Brticle,  2  Soathem  Law  Ssket  v.  BrocJeviUe,  9  Onnffl-Cbj.,  I ; 

Iteviaw,  N.S.,  437.  SeeaUg  v.  McGalhm,  S  GnaC's  (ir.. 

Coupon  bonds  of  a  corporation,  ia-  404;   London,   etc.,  v.   WamaMA,  St 
Bued  under  leBial«tiye»utliority  to  r^se  U,  C.  Q.   B.,  83;   North,  etc,  t.  T*- 
money  oq  credit,  it  tliej  contain  words  ronio,  36  U.  C.  Q.  B..  101. 
of  negotiabilitjiOrablaJikfortkeDaiae  Connecticuti   Jfete   Satat,  lU.,  ^■ 
of  the  payee,  are  negotiable  the  same  C/uUAam,  42  Conn.,  465. 
as  promissoiy  notes,  and  the  title  of  the  Oeorgia  ;  DanieUy  y.   Cabatim,  13 
purchaser  of   such  a  security   for    a  Geo.,  213  ;  £I<ifik  v.  fl)A«i,  530eI).,(iSL 
vaIuablecon8iderationhBeBll  theqnali-  nUnoU:   Sapermuor*  v.  Braih.  ^ 
ties  of  the  holder  of  ordinary  commer-  Ills.,  5S  ;  Pe<^  v.  Cat*  Co.,  77  Dh-. 
clal   paper,   under  the    same   cireum-  438  ;    Cairo  v.  Bparta,   77  III*.  !"» i 
stances.     AADnajM^purchaser,  before  Haiony.  ShaBmeftoaa,T!l\ii..^& 
due,  of  such  bonds,  or  the  coupons  at-  BSiailsalppl :   Vidutmrg  v.  Luaitrd, 
lacbed  thereto,  which  have  been  stolen  SI  Mise.,  111. 

obtains,  as  against  the  owner,  a  valid  New  Jeriey !  Boyd  t.  Seniuil' " 

title.     Ah  a  rule,  the  corporation  hav-  M.  J.  L.,  146. 

iog  authority  under  a  given   atato  of  Hew  York !  Peoftt  v.  SapavKn, 

facte,  or  upon  complying  with  certwn  3    Weekl.   Dig.,  13  ;    Conn  JlPI*^' 

reqaiaites,  to  issae  such  bonds  ia  ea-  Venice    v.  Woodruff,  63  N.  I.,  *»; 

topped,  after  issuing  them,  from  deny-  fineler  v.  Palmer,  62  N.  T.,iS3.   ff* 

Ing  that  such  facts  existed,  or  that  the  Uamt  r.  Duaaetturgh,  3  WeekL  Di^ 

conditions  upon  which  it  was  author-  IBS.                                                      „ 

ized  to  issue  them  was  not  complied  United   BUtaa:   Diaii  v.  St>^ 

with.  eW*,  5  BlBsell,  280  and  now,  r*P»'- 

OalUbnla:  Sheneood  v.  Meadoaetc,  Biileg  v.  Lannng,  3  Weekl.  Wg>^' 

50  Cal.,  413.  Elmioood  v.  Marcy,  03  U.  8.  R.,  w»; 

Canada,  Upper:   Gravjford   v.    Co-  Coloma  v.  Eaae,   Id.,  484;  VeiuK'- 

iurg.  31  Upper  Can.  Q.  B.,  113  f  Brock  Mvrdock.    Id.,  4»4 ;  Conterti  v.  iW 
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For  cases  Id  rthlch  the  question  ot 
compelling  ■  town  to  issae  bonds  In  aid 
of  a  railroad,  etc.,  or  the  bouda  were 
held  after  the  isane  to  be  unauthorized 
and  therefore  void,  see  Cramford  v.  Oo- 
burg.  31  Upper  Can.  Q,  B.,  113  ;  Su- 
pervitort  y,  Bnuh,  77  llle..  59 ;  Cairo 
V.  Bparta,  77  HIb.  ,  505  ;  PeapU  r.  8u. 
p&rvuora.  tie..  3  Weekl.  Dig.,  13 
Elmwood  V.  Marey,  02  U.  S.  R.,  380 
Ear^man  v.  Sates  Co.,  Id.  B80  ;  Don- 
eord  y.  Portsmouth,  etc.,  Id.,  625 
Bheneood  t.  Meadoui,  etc.,  50  Cal.,  413 . 
EUeheoek  v.  Oalnegton,  2  Wood.  C.  C. 
K,,  373;  ChUhulm  v.  Montgotaerv,  " 
Wood.  C.  C.  B.,  584.   ■ 
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Excheqner,  SSB.] 
',  1876, 

ives.  chahbeb.] 
Fabbant. 

OonlraeU  lo  eany  .PWmifKra. 


lia.  remoTing  goods  and  fiirn: 
la  him,  In  Mb  own  vans,  whicb 

gondfl  and  (amitare  being  preTioosI;  inspected  before  aaj  contract  woa 
irtllv  in  Buch  coQtracta  the  ran  or  vana  were  hired  b;  and  filled  with  tlie  gooie  of 
oae  person  only.  The  pUintiff  having  applied  to  the  defendant  to  remove  hit  furni- 
ture from  one  town  to  mother,  and  the  Qefeniianf  fl  foreman  having  inspected  it,  the 
ntiM  agreed  that  the  defendant  should  remove  the  fiirniture  for  £22  10«.,  the  de- 
dut  "  undertaking  risk  of  breakages  (if  any)  not  exceeding  £9  on  any  one  article." 
~'  ^-~  the  furniture  waa  placed  in  the  defendant's  van£,  and  while  in  transit,  if 


itwithont  any  negligence  on  Che  defandant'a  part.     The  plaintilf  having  brooght 

I  action  for  the  loss,  contended  that  the  defendant  was  liable  aa  a  common  carrier : 

Bild  (affirming  the  jadgment  of  the  court  below),  that  the  snedal  contract  showed 

that  As  partiea  intended  to  limit  the  defendant's  liability  to  loss  b  j  breakage  or  by 

Iht  defendant'B  negligence,  and  excluded  any  qoeetion  of  liability  aa  a  conunoD  car- 

tiw ;  and  that  the  plaintiff  conid  not  recover. 

Appeal  from  the  Court  of  Exchequer. 

The  defendant  was  the  agent  of  the  South  Devon  Railway 
Company,  at  Torquay,  for  collecting  and  delivering  goods 
and  parcels  for  the  company  about  the  town  and  neighbor- 
booa,  and  also  carried  on,  upon  his  own  accounC,  the  busi- 
ness of  a  *carrier,  removing  and  carrying  goods  and  [359 
(nmitnre  for  hire  for  all  persons  indifferently  who  applied 
lo  him.  The  terms  upon  which  he  conducted  snch  busi- 
nesB  appeared  on  the  following  card  : 

"9.  D.  Railway,  Goods  and  Parcel  Office,  Torquay.    W. 


n 


6]  2  couht  of  exchequer.  [l  r. 

1876  Scalfe  ▼.  Farrant. 

Farrant,  sole  agent.  Furniture,  &c.,  carefully  stored  for 
any  period.  Spring  vans,  carts  and  horses  on  nire.  Large 
lock-up  vans  for  removing  glass,  china,  furniture,  &c,  by 
road  or  rail,  without  packing.  Contracts  entered  into  for 
removing  furniture  to  or  from  any  part  of  the  kingdom.  Es- 
timates givQU  free."  • 

His  omces  were  at  Torquay,  and  his  trade  was  chiefly 
conducted  by  means  of  vans,  which  he  sent  by  road  or  rail 
to  all  parts  of  England.  A  considerable  part  of  his  busi- 
ness consisted  in  the  carriage  of  furniture  and  household 
Soods  in  these  vans.  The  course  of  business  was  for  the 
efendant,  or  his  foreman,  to  inspect  the  furniture  and 
goods  of  a  customer  before  any  contract  with  the  customs 
was  made,  and  after  such  inspection  the  price  was  fixed 
Generally  the  van  or  vans  on  each  particular  occasion  were 
hired  by  and  filled  with  the  goods  of  one  i)erson  only.  In 
August,  1873,  the  plaintiff  applied  to  the  defendant  to  re- 
move his  furniture  and  effects  from  Paignton  to  Plymouth.  * 
The  defendant's  foreman  thereupon  was  sent  by  the  defen- 
dant to  inspect  the  furniture  and  effects  of  the  plaintiff,  and 
afterwards  the  plaintiff  received  the  following  letter  signed 
by  the  defendant : 

"Aug.  19,1873. 

"  Sir, — I  beg  to  inform  you  the  terms  for  removal  of  yonr 
furniture  and  effects  (as  seen  by  my  foreman)  from  Paign- 
ton to  Plymouth  will  be  £22  10^.  with  risk  of  breakages  in 
transit,  including  the  use  of  all  necessary  mats,  cases,  and 
packing  materials,  and  every  expense.  In  the  event  of  your 
accepting  this  estimate,  be  kind  enough  to  sign  and  return 
to  me  the  annexed  memorandum,  by  which  1  am  liable  to 
the  amount  therein  specified.  Payment  of  the  account  is 
required  on  delivery  of  the  goods." 

On  the  other  side  of  this  letter  was  the  following  memo- 
randum above  referred  to,  which  was  signed  by  the  plaintiff 
and  returned  to  the  defendant : 

"To  Mr.  Wm.  Farrant, — I  hereby  agree  to  pay  you  the 
360]  sum  of  *£22  10^.  for  the  removal^of  my  furniture  and 
effects  from  Paignton  to  Plymouth,  you  undertaking  risk 
of  breakages  (if  any)  not  exceeding  £6  on  any  one  article. 
I  am  yours,  &c.,  H.  M.  Scaife." 

The  f urAiture  and  effects  of  the  plaintiff  were  afterwards 
packed  in  the  defendant's  van  by  the  defendant's  men.  The 
van  was  taken  by  them  by  road  from  the  plaintiff's  house 
at  Paignton  to  the  Torquay  Station  of  the  South  Devon 
Railway  Company,  where  it  was  placed  by  the  defendant's 
men  upon  a  truck  to  be  conveyed  oy  rail  to  Plymouth.   On 
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1875  Scaife  v.  Farrant 

and  Clarki  v.  Orap  (*).  They  also  contended  that  the  mem- 
orandum was  not  intended  to  affect  the  defendant's  liability 
except  in  the  event  of  breakage,  and  then  only  in  amoufu^ 
and  left  him  liable  as  a  common  carrier  in  case  of  fire. 

Cole,  Q.C.,  and  Finder^  for  the  respondent,  citedTFStfev. 
Oreat  Western  Ry.  Co.  (*)  and  Brina  v.  Dale  (*). 

Lopes ^  Q.C.,  replied. 

Cur.  adv.  vuU. 

July  7.  The  following  judgments  were  delivered,  those  of 
Lush  and  Denman,  JJ.,  being  read  by  Mellor,  J.: 

Lush,  J. :  It  does  not  appear  to  me  necessary  to  decide 
the  Question  which  was  first  argued  in  this  appeal,  namely, 
whetner  the  defendant  comes  within  the  definition  of,  or 
whether  in  the  ordinary  course  of  his  business  he  incurs  the 
liability  of,  a  common  carrier,  so  as  to  be  answerable  for 
damage  to  the  goods  not  caused  by  any  act  or  default  of 
himself  or  his  servants.  I  agree  with  the  court  below  that 
the  letters  set  out  in  this  case  constitute  a  special  contract, 
and  think  that,  whether  without  those  letters  the  defendant 
would  have  been  liable  or  not  for  the  accident  which  hap- 
pened to  the  goods,  the  terms  of  the  contract  sufficiently 
show  that  both  parties  understood  that  the  risk  undertaken 
by  the  defendant  was  of  a  much  more  limited  nature.  Both 
letters  were  written  by  the  defendant,  the  proposal,  signed 
362]  by  him,  inclosing  the  answer  to  *be  returned,  and 
which  was  accordingly  returned,  signed  by  the  plaintiff. 
The  proposal  is,  ' '  I  beg  to  inform  you  that  the  terms  for  re- 
moval of  your  furniture  and  effects  (as  seen  by  my  foreman) 
from  Paignton  to  Plymouth  will  be  £22  10^.,  with  risk  of 
breakages  in  transit,  including  the  use  of  all  necessary  mats, 
cases,  and  packing  materials,  and  everv  expense.  In  the 
event  of  your  accepting  this  estimate,  De  kmd  enough  to 
sign  and  return  to  me  the  annexed  memorandum  by  which  I 
am  liable  to  the  amount  therein  specified,"  &c.  The  answer 
is  in  these  terms,  "I  hereby  agree  to  pay  you  the  sum  of 
£22  10^.  for  the  removal  of  my  furniture  and  effects  from 
Paignton  to  Plymouth,  you  undertaking  risk  of  breakages 
(if  any)  not  exceeding  £5  on  any  one  article."  Mr.  Lopes 
endeavored  to  read  these  letters  as  merely  limiting  the 
amount  which  should  be  payable  by  the  defendant  in  the 
event  of  damage  by  breakage,  leaving  him  b^  impli(Sition 
liable  to  the  full  extent  for  all  other  casualties.  It  is  im- 
possible, I  think,  to  put  such  a  construction  on  the  letters, 
or  to  suppose  that  either  party  so  understood  them.    The 

(»)  6  East,  564.     («)  2  C.  B.  (N.S.),  7 ;  26  L.  J.  (C.P.),  158.     (»)  8  C.  &  P.,  207. 
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a  contended  for  the  defendant,  first,  that  the  general 
irse  of  his  dealing  did  not  make  him  a  common  carriw, 
one  who  was  subject  to  the  liability  of  a  common  carriCT, 
i  furniture  undertaken  to  be  carried  ;  and,  secondly,  that 
in  if  he  might,  in  the  absence  of  any  special  contract, 
fe  been  liable  as  a  common  carrier,  there  was  in  this  case 
!h  a  special  contract  for  the  carriage  of  the  f  umitare  of 
1  plaintiff  as  to  exempt  the  defendant  from  the  liability 
ich,  in  the  absence  of  a  special  contract,  might  possibly 
re  been  inferred.  Upon  the  first  point  the  plaintiS  relied 
inly  upon  the  case  of  Liver  Al&ali  Co.  v.  Johnsoii{"},  af- 
ned  in  this  court(').  If  that  case  were  identical  in  its 
terial  facta  with  the  present  I  should  hold  myself  bound 
it  so  far  as  to  say  that,  whether  a  common  carrier  or  not, 
4]  to  all  intents  and  purposes  *the  defendant  mast  be 
d  liable,  as  havino^  undertaken  a  business  impo^ng  upon 
Q  the  same  liabilities  as  those  gf  a  common  carrier.  Bot 
m  of  opinion  that  the  mode  of  dealing  adopted  by  the 
endant  in  this  case  differs  in  many  most  important  par- 
ilars  from  that  of  the  defendant  in  Liver  Alkali  Co.  v. 
lns<m{').  In  this  case,  though  it  is  found  "that  the de- 
dant  has  for  several  years  carried  on  upon  his  own  ac- 
int  the  business  or  employpient  of  a  carrier,  remoring 
1  carrying  goods  and  furniture  for  hire  for  aU  persons  j 
lifferently  who  applied  to  him,"  the  case  adds  that  ho  i 
iducts4liat  business  upon  terms  which  appear  upon  the  I 
d  annexed  to  the  case.  Upon  a  penisal  of  this  card  il 
pears  to  me  that  it  contains  terms  which,  added  to  the 
ler  facts  found  in  the  case  in  relation  to  the  defendant's 
linary  mode  of  doing  business,  negative  any  inference  ia 
or  of  his  being  a  common  carrier,  which  might  otherwise 
'e  arisen  from  the  above-mentioned  finding,  and  also 
^tive  any  inference  that  he  dealt  upon  such  terms  as  to 
ur  the  liabilities  of  a  common  carrier.  The  card  is  headed 
I.  D.  Railway  Goods  and  Parcels  Office."  It  describea 
)  defendant  as  "sole  agent,"  which  I  interpret  to  meaJi 
f  the  S.  D.  Railway  Company."  It  speaks  of  "fnrni- 
■e  stored,"  of  "vans,  carts  and  horses  on  hire,"  neitber 
which  can  be  said  to  refer  to  the  proper  business  of  a 
nmon  carrier.  It  then  contains  these  words:  "Large 
k-up  vans  for  removing  furniture,  glass  and  china,  &c., 
,  by  road  or  rail  without  packing,"  which  is  quite  as 
isistent  with  the  business  of  letting  out  such  vans  on 
e  as  with  an  undertaking  to  use  such  vans  as  a  carrier  m 
loving  the  goods  of  others.    Then  at  the  foot  of  the  card 

(1)  Law  Rep.,  7  Ex.,  S3S;  in  Ex,  Cb.,  Law  Reii.,  B  Ei.,  S38. 
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tered  into  for  i 

the  kingdom ;  ( 

ard  is  engraved 

ailway  track. 

for  an  inapecti' 

'  contract  ia  ram 

DBpeotion.     Hea 

ictB found,  Icon 

not  8o  deal  witl 

in  the  absence  c 

ird  ^itself  mast 

^ndant's  mode  i 

to  me  to  be,  m 

hat  he  will  carrj 

.bllity  or  othern 

as  many  things 

r  example,  whe 

were  to  go  by  road  or  rail,  whether  uie  van  \ 

the  control  of  the  plaintiffs  or  the  defei 

whether  any  other  person' s  goods  are  to  be  al 

in  the  same  van  or  not  (for  the  caae  does  nc 

van  is  always  ased  for  the  goods  of  one  persi 

other  matters,  such  as  route,  speed,  whether 

&c.,  the  decision  as  to  which  might  alter  the 

In  Liver  Alkali  Co  v.  Johnson  (')  Kelly,  C. 

doubt  if  each  particular  voyage  had  been 

)ecial  contract  containing  stipulations  apf 

jyage  only,  the  case  would  have  been  difft 

resent  case  I  think  that  the  vfny  mode  of  i 

it  ID  the  card  and  stated  in  the  case  necess 

)ecial  contract  in  each  case  applicable  tt 

ily,  and  that  the  case  of  Liver  Alkali  Co.  i 

iry  distinguishable  on  that  ground.     I  thinl 

aa  fair  notice  to  the  world  that  a  special  cc 

lade  Ijefore  any  liability  to  carry  would  Ix 

lat  it  follows  that  any  one  having  such  D 

oand  to  stipulate  expressly  for  any  such  '. 

\  a  common  carrier  before  he  could  charge  tl 

pen  any  such  liability. 

Upon  the  second  point,  viz.,  whether,  sup 

mdant  to  be  generally  carrying  on  the  bus 

ion  carrier,  or  carrying  on  busiuess  so  as  • 

able  as  a  common  carrier,  he  was  so  liable  i 

hetherhehad  not  limited  hia  liability  bj 

titers  of  the  19th  of  August,  1873,  set  out 

(')  Law  Rep.,  7  Ei.,  at  p.  269. 
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entirely  agree  with  the  view  taken  by  Bramwell,  B.,  in  the 
court  below.  The  words  "  you  undertaking  risk  of  break- 
ages," though  to  an  amount  immediately  afterwards  limited, 
seem  to  me  conclusive  to  show  that  the  relation  of  cominon 
366]  *carrier  to  owner  of  goods  was  not  contemplated  by 
the  plaintiff  in  the  particular  case,  whatever  might  nave  been 
their  relation  in  the  absence  of  such  a  stipulation.  On  both 
grounds  I  am  of  opinion  that  our  judgment  should  be  for 
the  respondent. 

CocKBURN,  C.J.:  I  entirely  agree  in  the  view  taken  by 
the  rest  of  the  court  that  this  was  a  special  contract,  and  that 
the  g^uestion  of  the  liabili^  of  the  defendant  as  a  common 
carrier  could  not  arise.  Had  it  not  been  so  I  should  have 
thought  myself  bound  to  enter  into  the  question  whether 
the  defendant  was  a  common  carrier  at  all,  and  after  a  care- 
ful examination  of  Liver  Alkali  Co.  v.  Johnson  {^)  and  all 
the  authorities,  I  think  that  question  ought  to  be  submitted 
to  further  consideration. 

Brett,  J. :  I  desire  to  say  that  I  agree  with  the  rest  of 
the  court  as  to  this  being  a  special  contract,  but  I  also  agree 
with  what  I  understand  to  -be  the  view  of  the  Lord  Chief 
Justice,  that  whatever  might  be  the  true  effect  of  the  judg- 
ment in  Liver  Alkali  Co.  v.  Johnson  (*),  in  this  case  there 
is  no  evidence  at  all  that  this  person  was  a  common  carrier. 

Judgment  affirmed. 

Attorneys  for  plaintiff :   Wedlake  &  Letts^  for  J.  '<£•  B,  0. 
JEdmonds^  Plymouth. 
Attorney  for  defendant :  O.  Davis. 

(1)  Law  Rep.,  9  Ex.,  8S8. 

See  13  Eng.  Rep.,  152  note.  Hun,  ^6  ;  Magnin  v.   Dinmm,  & 

Ab  to  what  is  a  contract  exempting  N.  Y.,  85 ;  Kirldand  v.  Dinmon,  ^ 

a  carrier  from  liis  common  law  liability  N.  Y. ,  171 ;  ScMffv.  If.  T,  Cent,  B.  R-j 

and  how  far  it  does  so,  see  52  How.  Pr.,  91. 

Canada,     Upper:    Sutherland    v.  Nova   Scotia:    Dodwn  v.   Onai 

Oreat  Western,  etc.,  7  Com.  PI.,  409.  Trunk,  etc,,  8  Lower  Can.  Bev.  Le^«. 

New  York :  HiU  v.  Byra/cu9e,  etc.,  8  508. 
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Ez  parte  Brett    Re  Hodgson. 

—nary  29.     No  counsel  appeared  to  argne  for  the 
aer. 

^.  Jones,  for  the  prosecution. 

u>CoLERiDQE,  C.J.:  It  appears  to  the  court  that  the  ad- 
lal  fact  stated  by  the  Lord  Chief  Baron  settles  the  case. 
ire  of  opinion  tnat  the  marriage  service  having  been 
rmed  in  a  place  where  divine  service  was  several  times 
pmed,  the  rule  '■^  Omnia  prcesumujituT  rite  acto" 
es  ;  and  that  we  must  assume  that  the  place  was  prop- 
icensed,  and  that  the  clergyman  performing  the  ser- 
ras  not  guilty  of  the  grave  offence  of  marrying  per- 
in  an  unlicensed  place.  The  facts  of  the  marriage  and 
church  services  being  performed  there  by  a  clergyman 
bnndant  evidence  from  which  the  court  and  a  jary 
:  assume  that  the  place  was  properly  licensed  for  tne 
ration  of  marriages. 

LLOR,  J.:  I  am  of  the  same  opinion  for  the  reaaona 
I  by  my  Lord  Chief  Justice, 

SH,  J. :  I  am  also  of  the  same  opinion.  The  fact  of  the 
age  service  having  been  performed  by  a  person  acting 
lublic  capacity  is  prima  facie  evidence  as  to  the  per- 
legal  capacity  to  perform  the  service.  So  the  fact  of 
ring  been  performed  in  a  place  by  a  person  acting  in 
capacity  is  also  prima  facie  evidence  that  the  place 
properly  licensed  for  marriages.  The  presumption 
B  both  tne  person  and  the  place.  Here  the  ceremoDy 
g  been  performed  by  a  clergyman  in  a  place  where  the 
h  service  was  performed  on  several  occasions,  brines 
ise  within  the  rule  "  Omnia  prasumuTiiur  rite  ado?' 
»VE,  J.,  and  Amphlett,  B.,  concurred. 

Conviction  afftrmed. 


[13  Cox's  Criminal  Cases,  128.] 
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Monday,  Nov.  29,  187S, 
(Before  James  aod  Mellish,  L.J.J.  ar^d  Baggalaj,  J.A.) 

*Ex  parte  Bkett.    Re  Hodgson. 

Act.  IS69,  I.  II,  mh-necU,   13.  ]4.  and    li—Ohlaining    and  pUgi<^ S^ 
'■  oVieraue  lAan  in  the  icai/  of  butiata^ — /"ruMeii/Kiit  of  bimknifit. 

id  D.,  merulianta,  were  adjiidicst«il  banknipts  in  Feb.  IBJB.  Tbe  firm  h^ 
an  insolvent  staUi  from  1874.  During  the  four  muntlis  preiHoiu  tn  Ih:  p<*- 
n  of  tlie  petition  the  bankrupts  had  purchased  goods  and  shipped  lb«ii1<> 
ia,  on  wbieh  goods  they  liad  i mined ialtlj  raiswi  money  by  plnluingll'f  ™° 
ifi-     The  gooda  had  ueTcr  been  iiaid  fur,  and  U^  oi  ' '  '      '      """  """ 


1B7B  Ex  parte  Bn 

him.  or  the  commenceiuent 
trader,  pawns,  pledges,  or  d 
ordinary  way  of  his  trade,  s 
tained  on  credit  and  has  i 
satisfied  that  he  had  no  inte 
having  refused  the  applicat: 
tbe  Conrt  of  Appeal. 

Wi/islow,  Q.C!.,  and  Brou 
lion :  There  was  no  doubt  t 
and  the  trustee  might  inetitu 
bankrupt,  without  obtainiD, 
even  if  such  prosecution  wt 
not  be  allowed  by  the  coon 
directed  by  the  court.  They 
fraud  which  would  bring  tnt 
tion  ;  and  that  the  bankrupt 
wise  than  in  the  ordinary  ci 
them  immediately  after  thei 
with  the  proceeds,  and  had 
meaner,  if  not  under  the  141 
section. 

The  bankrupt  was  unrepn 

James,  L.J.,  was  of  opinion  that  the  Registrar  was  qnita 
right  in  his  decision  on  tDis  case,  and  that  the  present  appli- 
cation ought  to  be  refused.     There  was  abundant  evidence 
ofrfraud  of  some  kind,  which  might  possibly  be  made  the 
subject  of  other  proceedings,  but  tbe  (question  here  was 
whether  there  was  evidence  of  the  par^cular  thing  dalt 
130]  with  by  these  three  *8ab-8ections — whether  there  was 
evidence  that  the  gooda  were  bought  and  disposed  of  by  the 
bankrupt  otherwise  than  in  the  ordinary  course  oE  his  trada 
It  appears  there  was  no  such  evidence.     The  goods  were 
exported  to  Australia,  and  the  bankrapt  obtained  advances 
on  the  bills  of  lading.    All  that  was  done  in  the  ordinaiy 
conrse  of  business,  and  the  mode  in  which  the  money  thus 
raised  had  been  applied  could  not  affect  the  present  qu* 
tion.     The  court  would  not  be  warranted  in  consenting  to 
prosecution  under  these  particular  subsections  merdr  b 
canse  it  thought  there  was  evidence  of  some  other  uai 
which  might  m  the  subject  of  other  distinct  proceedings. 

Mellish,  L.J.,  was  of  the  same  opinion.  He  thoogl 
there  ought  not  to  be  a  prosecution  at  the  expense  of  tl 
county  unless  the  court  saw  clearly  that  the  facts,  if  prove" 
would  constitute  a  1^^  offence  within  these  sub-section 
In  his  opinion,  in  order  to  bnng  the  case  within  the  141 
and  ISth  sub-sections,  there  ought  to  be  evidence  that  tl 


624  CRIMINAI^LAW  CASES.  (U  R 

1876  Reg.  V.  Wainwright 

counts.  One  count  charged  the  prisoner,  Henry  Wain- 
wright, with  the  murder  of  Harriet  Louisa  Lane,  and 
Thomas  George  Wainwright  with  aiding  and  abetting  in  its 
commission.  In  another  it  was  allied  that  the  body  was 
the  body  of  a  person  unknown,  and  in  others  Henry  Wain- 
wright alone  was  charged  with  the  wilful  murder,  and 
Thomas  George  Wainwright  with  being  an  accessory  after 
the  fact. 

The  Atlorney-Oeneral  (Sir  John  HdUcer)^  Poland  and 
Beasley^  counsel  for  the  Crown. 

Besley^  Straight  and  Tickell  for  Henry  Wainwright^  and 
Moodyf  and  Giti  for  Thomas  George  Wainwright 

In  the  course  of  this  case  several  points  of  law  and  prac- 
tice arose,  and  were  decided  by  the  Lord  Chief  Justice,  of 
which  the  following  are  thought  worthy  of  notice : 

(1.)  During  the  examination  of  a  witness  for  the  prosecu- 
tion, named  Ellen  Willmore,  the  admissibility  oi  certain 
evidence  was  discussed.  The  witness  was  the  person  who 
had  last  seen  Harriet  Louisa  Lane  on  the  afternoon  of  the 
11th  of  September,  1874^  when  the  latter  left  her  lodgings 
at  3  Sydney  Square,  Mile  End.  After  that  date  Harriet 
Louisa  Lane  was  not  seen  again  alive,  and  that  was  the  date 
fixed  upon  by  the  prosecution  as  the  time  when  the  murder 
was  perpetrated.  The  witness  having  described  what  oc- 
curred at  the  parting  between  her  and  Harriet  Louisa  Lane 
on  that  afternoon,  was  asked  whether  Harriet  Louisa  Lane, 
at  the  time  of  her  departure  from  the  house,  made  a  state- 
ment to  her. 

Besley^  interposing :  This  is  a  convenient  time  to  take  an 
objection,  not  to  tins  question,  but  to  one  which  it  is  in- 
172]  tended  shall  *follow  upon  it.  It  will  be  an  interroga- 
tion as  to  what  Harriet  Louisa  Lane  then  said  as  to  where 
she  was  going.  It  is  contended  that  although  the  prelimi- 
nary question  may  be  put,  the  further  question  **  what  state- 
ment did  she  make"  is  objectionable,  on  the  ground  that 
this  evidence  comes  under  the  class  of  hearsay  evidence,  and 
that  it  is  inadmissible,  because  made  in  the  absence  of  the 
•prisoner  who  is  sought  to  be  affected  by  it.  The  circum- 
stances do  not  warrant  the  court  in  accepting  it,  as  a  state- 
ment, which  is  part  of  the  res  gestcBy  and,  therefore,  as  an 
exception  to  the  rule  precluding  the  admissibility  of  that 
kind  of  evidence.  In  determining  the  objection  which  is 
now  made,  regard  should  be  had  to  the  character  of  the  act 
charged.  It  is  a  charge  6f  wilful  murder  and  the  expressed 
intention  of  Harriet  Louisa  Lane  to  do  an  act,  which  she 
may  or  may  not  have  done,  cannot  be  evidence  on  this  trial. 
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The  Lord  Chief  Justice:  All  that  it  is  proposed  to^ask 
now  is  the  question,  **  When  going  away  did  she  make  a 
statement  i"  That  question  can  be  put,  but  not  the  ques- 
tion, *'What  statement  did  she  maKe?"  The  question  at 
present  only  goes  to  the  extent  of  ascertaining  whether  a 
statement  was  made  and  there  it  stops ;  but  I  agree  that  if 
it  went  further,  to  the  extent  of  inquiring  what  was  the 
statement,  it  would  be  inadmissible.  You  are  constantly 
meeting  with  such  a  question,  "  Did  so  and  so  make  a  state- 
ment to  you  and  in  consequence  of  that  communication  did 
you  do  anything."  The  fact  that  some  statement  was  made 
IS  undoubtedly  admissible. 

The  Attornep-Oeneral :  The  woman  is  leaving  her  house 
when  she  makes  a  statement,  which  is  a  declaration  of  in- 
tention, and  it  is  submitted  that  that  is  a  statement  accom- 
panying an  act.  It  is  part  of  the  act  of  leaving,  and  on  that 
pound  it  is  proposed  to  ask  the  question  to  which  objectiftn 
has  been  made. 

The  Lord  Chief  Justice  :  It  was  ho  part  of  the  act  of 
leaving,  but  only  an  incidental  remark.  It  was  only  a  state- 
ment of  intention  which  might  or  might  not  have  been 
carried  out.  She  would  have  gone  away  under  any  circum- 
stances. You  may  get  the  fact  that  on  leaving  she  made  a 
statement,  but  you  must  not  go  beyond  it  (*). 

*The  question  was  then  put  to  the  witness  as  to  [173 
whether  fiarriet  Louisa  Lane  had  made  a  statement  to  her, 

0)  A  similar  objectioii  to  the  above  of  that  day  she  went  out  in  her  company, 

was  taken  to  certain  evidence  of  a  like  and  that  after  walking  about  for  some 

kind  profiered  on  behalf  of  the  prosecu-  time  they  parted  when  the  deceased  told 

tion  m  the  case  of  JRe^.  v.  Fooky  tried  her  where  she  was  going.     It  was  pro- 

before  Lord  Chief  Justice  Bovili,  at  the  posed  by  the  ^olicitor-Greneral  to  ask  the 

Old   Bailey    Sessions,    on  the   16th    of  question  '*  What  did  she  say  to  you." 

July,  1871,  and  reported  in  the  Sessions  To    this    Huddleston    objected   on   the 

Paper  of  that  date.    There  the  prisoner  ^ound  that  whatever  was  said  was  said 

WW  charsred  with  the  wilfiil  murder  of  in  the  prisoner's  absence,  and  he  had  no 

Jaoe  Mana  Clousen.    The  counsel  for  the  means  of  cross-examining  upon  it.      It 

proflecQtion   were    the  Solicitor-General  was  thereupon  contended  by  the  Solici- 

(Sir  J.  D.  Coleridge),  Poland,  Archibald,  tor-General  that  it  was  a  declaration  so 

iod  Beasley,  and  the  counsel  for  the  de-  far  accompanying  the  act  itself  as  to  ren- 

leoce  were  Huddleston,  Q.C.,  Harrinftou,  der  it  part  of  the  res  gesta^  and  he  cited 

•ad  Besley.    The  murder  was  committed  in  support  of  his  contention  the  case  of 

OB  the  night  of  the  20th  or  the  morning  Hadley  v.  (Jarter  reported,  8  New  Hamp- 

Bf  the  26th  of  April,  1871,  at  Eltham.  shire  Reports,  American  Reports.     Arcn- 

The  deceased  was  discovered  in  a  dying  ibald   followed   on  the  same  side,  and 

itate  in  Eidbrooke  Lane.     She  had  lived  urged  that  it  was  doubtful  whether  it 

m  the  prisoner's  family  and  suspicion  at-  came  within  the  discription  of  hearsay 

tached  to  him.    One  of  the  witnesses,  evidence  and  submitted  that  it  did  not. 

Fanny  Hamilton,  who  was  called  by  the  Huddleston  was  heard  in  reply,  and  at 

proaecation  proved  that  for  ten  days  prior  the  termination  of  the  argument  Lord 

to  the  25th  of  April,  the  deceased  had  Chief  Justiob  Bovill  refused  to  permit 

bdgcd  io  her  house,  that  on  the  evening  the  question  to  be  put. 
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an^  the  answer  was  that  she  did.  The  respoase  to  the  ques- 
tion which  had  been  disallowed,  would  have  been,  "  ahe  said 
she  was  going  to  115  Whitechapel  R(md."     These  were  the 

S remises  in  the  occupation  of  Henry  Wainwright  where  the 
eceased  had  been  interred. 

(2.)  While  the  Attorney-General  was  putting  some  ques- 
tions to  a  witness  with  reierence  to  a  variation  between  his 
evidence  before  the  coroner  and  that  which  he  then  gave, 
the  Lord  Chief  Justice  interposing,  said  that  he  did  not 
attach  much  importance  to  the  accordance  between  whata 
witness  said  at  the  trial  and  what  he  was  reported  in  hia 
depositions  to  have  said  in  the  police  court  or  before  the 
coroner.  He  knew  from  his  own  experience  how  difficult  it 
was  to  take  down  a  witness's  exact  words.  A  witness  ex- 
pressed himself  in  a  long  sentence,  the  magistrates'  cleit 
struck  out  a  particular  word,  and  with  that  omission  it 
went  down  on  the  notes  and  was  not  the  whole  sentence. 
The  whole  meaning  of  the  sentence  which  the  witness  had. 
uttered  might  thereby  be  entirely  altered.  Too  ranch  im- 
portance ought  not  therefore  to  be  attached  to  such  ?aria- 
tions,  and  if  there  were  a  substantial  agreement  between  the 
evidence  at  the  preliminary  inq^uiry  and  that  adduced  at  the 
trial,  that  was  sufficient. 

(30  Besley,  in  summing  up  the  evidence  for  the  defence 
of  Henry  Wainwright,  having  called  evidence  as  to  facts, 
said  he  was  not  going  to  address  the  jury  upon  many  topics 
ied  in  his  former  speech.  When  the  Legislature  ^ve 
unsel  the  right  of  summing  up,  the  object  was  that 
evidence  for  the  defence  had  been  put  before  the  jniT 
;ht  be  in  the  power,  if  it  were  desirable,  of  the  prisoners 
jel  to  offer  acme  remarks  upon  it,  and  that  in  the 
on  of  many  judges  and  authorities  it  was  not  intended 
le  should  be  entitled  to  refer  to  all  the  other  factsol 
lae  in  addition  to  those  to  which  the  witnesses  for  the 
ce  had  spoken. 

3  Lord  Chief  Justice  hoped  that  the  remarks  about 
made  on  behalf  of  Henry  Wainwright  would  not  be 
cted  to  the  evidence  of  the  witnesses  for  the  defence, 
id  always  been  of  opinion  that  when  the  Legislature 
the  right  of  summing  up  to  the  prisoner's  counsel,  it 
ntended  that  counsel  should  sum  up  upon  the  whole 
and  in  his  own  practice  he  had  done  so.  If  anylhlngf 
fore,  occurred  to  the  counsel  for  the  defence  which  it 
iesirable  to  say  on  the  whole  case,  he  might  consider 
jlf  under  no  restraint. 
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1  tiievi 


□,  because  any  witness  uf  a  treating  at  a  separate 
(,  rfSB  suffident  oorroboratiOD  of  the  witness  who 


•    The  prisoner  was  charged  with  having  committed  wilful 
and  corrupt  penury  in  his  examination  upon  oath  before 
P.  M,  Leonard,  Esq.,  judge  of  the  County  Court  of  Hanip- 
sbire,  on  the  hearing  of  a  certain  case  between  the  prisoner 
and  William  Cole,  at  Newport,  in  the  Isle  of  Wight,  on  the 
12th  of  January,  1876.    One  assignment  of  perjury  was  that 
the  prisoner  had  falsely  sworn  that  he  had  not,  on  the  last 
mentioned  day,  treated  a  person  of  the  name  of  Wynn  with 
any  brandy  or  other  spirit. 
VoUins  and  Loteland,  for  the  prosecution. 
Bvllen  and  Tickell  for  the  defence, 
he  facts  proved  at  the  trial  were  as  follows : 
ole,  the  prosecutor,  was  the  defendant  in  a  case  removed 
he  County  Court  at  Newport  for  trial,  and  the  prisoner 
.  the  plaintiff.     The  action  was  brought  in  respect  of  cer- 
i  ^eep,  and  was  tried  on  the  12th  January,  1876.    When 
case  was  called  on  a  witness  for  Cole  was  found  in  court 
,  drunken  condition' and  had  to  be  elected  from  the  court 
tain  information  was  conveyed  to  the  counsel,  who  then 
leared  for  Cole,  and  when  the  prisoner  was  sworn  he  was 
ed  certain  anestions,  and  in  his  own  examination  said 
had  seen  the  drunken  man — whose  *name  was  [175 
red  Wynn,  but  who  went  under  the  cognomen  of  Bob 
hy — on  that  day  iu  court,  in  the  street,  and  in  a  public- 
ise.    He  swore,  however,  that  he  had  not  been  giving  him 
ndy  that  day ;  he  had  given  him  twopence  to  get  rid  of 
ibnt  had  not  given  him  anything  else.     The  following 

(')  Bcported  by  Edward  T.  E.  Bislit,  Esq.,  BarHater-at-Law. 


Re 


evidence  was  adduced  to 
menta. 

Miss  Marion  Stratton  of 
that  on  the  day  in  qaestioii 
in  their  bar.  They  had  c 
and  one  o'clock.  The  pri 
brandy  for  himself,  three  : 
Wynn.  She  mixed  the  bn 
hot  for  Wynn  to  drink  a 
threepennyworth  of  rum,  v 
subsequently  threepennywc 
put  in  the  same  glass. 

Bobert  Edwin  Hales,  of  ( 
in  the  Coonty  Court  case,  ( 
tlon  he  was  in  an  inn  called 
prisoner  and  Wynn  ;  that  I 
would  have  twopennywor 
would  not  mind ;  that  sh< 
saw  Wynn  drinking  somei 
mm,  but  he  did  not  know 
did  not  hear  the  prisoner  gi 

Stephen  Fragnell,  a  ma 
same  day  he  saw  Wynn  st 
twelve  and  one  o'clock;  tl 
house  where  the  prisoner  S 
saw  some  drink  given  to  W 
of  brandy  or  beer,  that  he  c 
drink  to  Wynn,  but  that  h 
ing  it  along  the  counter  to 

William  Cole,  the  prosec 
dant  in-  the  County  Court 
the  plaintiff,  and  ttiat  whe 
whom  be  had  brought  frc 
witness  on  his  behalf,  was 
In  cross-examination  it  wai 
previously  charged  the  pri 
charge  had  been  dismissed 

Quir&  in  the  County  Court  _      -_-  ^  - -i     -  -    . 

that  there  were  twenty-one  sheep  in  a  lot,  and  not  twenty, 
that  he  bad  not  subpoenaed  him,  and  that  be  knew  nothing 
about  the  agreement  which  was  made  between  him  and  the 
prisoner  npon  which  the  County  Court  case  was  founded. 

At  the  close  of  the  case  for.  the  prosecution,  it  was  sub- 
mitted by  the  counsel  for  the  defence  that  there  was  no  case 
to  go  to  the  jury.  The  question  in  the  County  Court  opon 
which  the  parties  were  at  issue  was  the  nature  of  tlie  deed 
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fVen  by  him  to  the  Insolvent  Debtor  Court,  waa  pnt 
several  persona  whose  names  were  specified  in  tbe 
ment  as  debtors  and  omitted  in  tbe  schednle,  appean^ 
I  book  as  debtors  to  the  defendant,  and  'paid'  was 
id  to  their  acconnts  in  the  defendant's  handwritiog. 

persons  were  called,  and  stated  that  they  did  not 
ntil  after  the  petition  and  schedule.  It  was  objected 
his  was  not  sufficient  evidence,  as  it  was  only  oath 
)t  oath,  tbe  defendant  having  sworn  that  tbe  debts 
paid ;  a  single  witness  with  respect  to  each  particalar 
wore  that  it  was  not  paid  at  the  particnlar  time  of  tbe 
iile.  Lord  Tenterden,  C.J. :  'I  feel  the  force  of  tbe 
ion.  It  is  a  very  important  point  whether  the  defen- 
1  book  and  the  oath  on  one  side  be  not  met  by  the  oatli 

witness  on  the  other  side.     It  would  be  very  djfficnlt 
e  any  other  evidence.    I  will  not  stop  the  case.    II  the 
iant  is  convicted  yon  can  move  for  another  trial,' 
at  it  haa  since  been  held  (Reg.  v.  Parser)  that  tte  mle 

requires  two  witnesses,  or  one  witness  with  sufficient 
>oration,  applies  to  every  assignment  of  perjnry  in  an 
ment.  Where,  therefore,  an  indictment  contains  sev- 
ssignments  of  perjury,  it  is  not  sufficient  to  disprove 
f  them  by  one  witness,  bnt  in  order  to  convict  upon 
le  assignment  there  must  be  either  two  witnesses  or 
itness  and  corroborative  evidence  to  negative  the  troth 

matter  contained  in  such  assignment,-   The  prisoner 

was  indicted  for  perjury  alleged  to  have  been  'com- 
I  in  an  affidavit  to  obtdju  a  criminal  information,  in 
he  had  sworn  that  he  had  paid  all  his  debts  ei- 
(vo,  as  to  which  there  was  an  explanation,  and  there 
several  assignments  of  perjury  averring  that  he  had 
lid  certain  persons  who  were  named  (besides  the  two 
ted  ones),  and  such  persons  proved  that  they  had  not 
)aid,  but  only  spoke  to  their  respective  debts  not  hav- 
en paid.  Tmdal,  C.J.,  held  that  this  waa  not  saffi- 
and  that  as  to  each  debt  there  should  be  testimony  of 
'itnesses,  or  of  one  witness  and  such  confirmatory 
ice  as  was  equivalent  to  the  testimony  of  a  second 

ivill  be  noticed  that  in  the  above  cases  there  were  sere 
iignraents,  and  in  the  case  now  reported  there  was  only 
It  would  appear  that  the  assignment  in  ttiis  case  was 
ifficiently  specific,  and  that  there  ought  to  havebe^n 
jsignments,  one  with  reference  to  the  Warborton  Ho- 
e  other  with  reference  to  the  Vine  Inn.  It  was  con- 
i,  as  is  above  stated,  that  the  principle  to  be  evolved 
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[18  Cox's  Criminal  Ciise8»  178.] 

CHESTER  SPRING  ASSIZES. 

Crown  Court.     March  6,  1876. 
(Before  Mr.  Joatice  Lnsh.) 

1 78]  *Rbo.  v.  Savage  (*). 

Biffomy — Scotch  marriage — Evidmtee, 

In  an  indictment  for  bigamy  everything  relatyie  to  the  first  marruffe  must  be 
proved  strictly,  and  evidence  of  a  marriage  in  Scotknd  by  a  Roman  Cat£oIic  priest, 
who  has  previously  performed  similar  ceremoniea  there,  will  not  suffice  withool  dae 
proof  of  what  the  law  as  to  such  marria^  is,  although  the  prisoner  may  We  admit- 
ted that  he  was,  in  fact,  married  in  Scotland. 

Beff,  V.  Newton  (2  Mod.  A  Rob.),  overruled. 

Daniel  Savage,  boilermaker,  was  indicted  for  bigamy, 
by  marrying  Elizabeth  McKendrich  on  the  3d  November, 
1873,  at  Birkenhead,  his  former  wife,  Rebecca,  being  then 
alive. 

Higgins  prosecuted ;   Wood  defended. 

The  first  witness  called  to  prove  the  case  was  the  Re?. 
William  Gordon,  a  Roman  Catholic  priest,  of  St.  Mary's, 
Greenock,  who  said  that  on  the  Slst  April,  1853,  he  per- 
formed then  and  there  the  ceremony  of  marriace  between  a 
woman  named  Rebecca  G^allaghe^,  who  was  stul  aUve,  and 
whom  he  knew,  and^  the  prisoner.  He  said  the  ceremony 
was  performed  in  accordance  with  the  law  of  Scotland. 

Lush,  J. :  How  do  you  prove  that  ?  This  gentleman  (the 
witness)  is  not  competent  to  give  such  evidence. 

It  was  then  elicited  that  the  witness  had  many  times  per- 
formed the  same  ceremony  there  since  1831. 

Lush,  J.:  That  will  not  do  as  evidence  of  the  witness 
knowing  the  law ;  all  it  amounts  to  is  that  he  has  performed 
the  marriage  ceremony  many  times  in  a  certain  way,  which 
is  not  enough  to  prove  the  law  in  this  case :  (See  Sussex 
Peerage  case^  11  CI.  &  F.,  134.) 

The  prisoner's  statement,  on  being  apprehended,  was  then 
179]  given  in  evidence.  It  was  to  the  effect  that  he  admit- 
ted being  married  to  his  first  wife  in  Scotland  in  1853,  but 
that  he  had  not  seen  her  for  twenty  years. 

Higgins  thereupon  suggested  that,  on  the  authority  of 
Rex  V.  /.  Newton  (2  Mod.  &  Rob.,  503),  there  was  no  further 
necessity  to  prove  the  first  marriage  more  strictly. 

(*)  Reported  by  E.  Jultan  Dunn,  Esq.,  Barrister-at-Law. 
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at  Mr.  Edgesley's,  Budworth.  I  know  the  prisoner.  On 
the  Thursday  before  the  10th  October  I  saw'  him,  and  told 
him  I  was  going  to  see  my  father  on  the  Sunday.  Prisoner 
used  to  come  to  see  me  at  Edgesley's,  but  my  mistress  told 
him  not  to  do  so.  I  used,  however,  to  see  him  when  he 
came.  On  Sunday,  the  10th,  I  left  about  half-past  eight  in 
the  morning  to  go  and  see  my  father.  I  passed  the  prison- 
er's  house,  and  called  in  and  waited  for  him.  We  went 
together  in  the  direction  of  my  father's  house,  eight  miles 
off,  but  prisoner  left  me  about  a  mile  or  so  before  we  got 
there.  I  had  leave  to  stay  with  my  father  till  the  next 
night,  and  prisoner  knew  this.  I  stayed  at  my  father's  till 
the  Sunday  afternoon,  and  then  told  him  I  was  going  back 
to  Edgeslev's  that  night — he  did  not  know  I  had  leave  to 
stay  till  the  Monday.  My  father  let  me  go,  and  I  then 
went  to  meet  the  prisoner,  as  we  had  arranged  before  he 
left  me  in  the  morning.  We  walked  about,  and  then  went 
to  my  master's  at  eleven  at  night,  but  did  not  go  in ;  and 

frisoner  said,  ^' Don't  go  in,  it's  too  late  ;  come  with  me." 
therefore  went  with  him,  and  we  passed  the  night  together 
in  an  outhouse  near  his  father's.  Next  morning  he  told  me 
to  go  to  his  parents'  house,  and  I  did  so.  I  started  to  go 
back  to  my  master's  in  the  afternoon,  and  prisoner  went 
with  me,  but  I  did  not  like  to  go  in,  and  prisoner  again  in- 
duced me  to  return  with  him,  and  I  remained  at  his  father 
and  mother's  till  Thursday,  when  I  accidentally  met  my 
father,  and  he  took  me  back  to  Mr.  Edgesley .  I  only  passed 
the  Sunday  night  alone  with  the  prisoner.  I  might  have 
gone  back  to  my  master's  any  time  I  liked  after  the  Monday 
morning.  Though  I  had  leave  to  stay  away  till  the  Monday 
night,  I  never  intended  doin^  so.  I^risoner  used  to  come 
with  his  concertina  to  see  me  m  master's  garden. 

Dunn^  for  the  prisoner,  contended  that  there  had  been  no 
abduction  in  the  case — ^no  taking  the  girl  away  from  her 
master,  as  contemplated  by  the  act  of  Parliament^  and  that 
the  girl  had  permission  to  be  away  at  the  time  the  offence  (if 
any)  was  committed  ;  and  further,  that  there  was  no  at- 
tempt to  keep  her  away  from  her  service  on  the  following 
day  {Reg,  v.  Ollifer,  10  Cox,  C.  C,  402). 

Williams  further  submitted  that  the  girl  might  have  been 
181]  *taken  from  her  father's  possession  as  she  was  on  a 
visit  to  him,  and  he  in  effect  only  let  her  go  to  return  to  her 
master. 

Dunn^  on  the  other  hand,  cited  Terry  v.  Hutchinson  (18 
L.  T.  Rep.,  N.  S.,  521,  599),  and  Reg,  v.  -J/ycocA' (12  Cox, 
C.  C. ,  "28)^  as  showing  that  the  girl  was  in  the  constructive 
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The  prisoner  and  his  wife  were  persona  of  respectable  po- 
sition m  the  city  of  Chester,  but  they  had  unfortnnately 
both  recently  taken  to  habits  of  drinking.  Mrs.  Thompfion 
was  seen  with  her  husband  in  the  drawing  room  of  their 
house  as  late  as  seven  o'clock  in  the  evening  of  the  25th  of  , 
January,  quite  well  and  sensible,  but  next  morning  she  was 
discovered  by  one  of  the  persons  who  had  so  previously 
seen  her  lying  at  the  foot  ot  some  stairs  on  the  floor  below 
the  drawing  room,  covered  with  wounds  and  bruises  and 
quite  unconscious.  She  was  taken  to  the  infirmary  and 
died  from  the  effects  of  these  wounds  two  days  afterwards. 
None  but  the  priflpner  and  his  wife  lived  in,  the  house,  and 
he  accounted  for  the  wounds  by  saying  that  his  wife  had 
fallen  down  the  stairs  and  had  so  inflicted  the  injuries. 

In  the  course  of  the  case  it  became  necessary  to  show  that 
next  door  neighbors  had  heard  some  noises  as  of  blows 
and  falls  proceeding  from  the  Thompson's  house  about  one 
in  the  early  morning,  and  for  this  purpose  a  Mrs.  Skilbeck 
had  been  called  beford  the  coroner  to  give  such  evidence, 
which  she  did,  but  her  testimony  was  dmy  taken  in  a  small 
private  room,  with  only  few  persons  present ;  and  it  was 
at  this  trial  proposed  to  have  her  deposition  so  duly  taken 
read  on  the  ground  of  the  following  "evidence  given  in  court 

Dr.  John  Harrison,  on  being  sworn,  said — 1  am  the  regu- 
lar medical  attendant  of  Mrs.  Skilbeck,  and  have  seen  her 
this  morning.  She  is  eighty- seven  years  of  age*  She  is  in 
such  a  great  state  of  nervous  excitement  that  it  would  be 
attended  with  great  risk  to  her  life  to  bring  her  into  court 
to  give  evidence.  It  might  bring  on  an  attack  of  apoplexy. 
She  is  of  a  highly  nervous  disposition,  and  has  been  several 
times  threatened  with  apoplexy.  There  is  no  actual  disease 
or  illness,  only  a  predisposition  to  it. 

Lush,  J. :  I  fear,  in  spite  of  the  difference  in  age,  this 
case  is  governed  by  Heg.  v.  Farrell  (12  Cox's  C.  C,  606),  and 
that  I  cannot  receive  the  deposition.  The  witness  must  be 
183]  called  to  *give  evidence,  as  I  understand  she  li^es 
within  an  easy  distance  of  the  court 

Whereupon  Dr.  Harrison  said  he  should  be  sorry  to  un- 
dertake the  responsibility  of  bringing  his  patient  into  court, 
and  he  would  not  be  responsible  for  the  consequences. 

Lush,  J. :  Then  we  must  do  without  the  evidence  of  the 
witness  altogether  under  the  circumstances ;  it  would  not 
be  right  to  endanger  her  life.  The  law  may  be  defective  on 
the  point,  but  I  am  bound  by  the  statute  to  see  that  it  is  a 
case  of  illness  itself  before  I  can  admit  a  deposition. 


638  CRIMINAL  LAW  CASES.  (LI. 

1875  Reg.  y.  Armstrong. 


fcLcve  sufficiently  a  British  ship  to  be  within  the  17  A  18  Vict  c  267,  snd  i 
committed  thereon  is  within  the  jurisdiction  of  the  Admiralty. 

SembU,  there  would  be  jurisdiction  at  common  law  if  a  British  ship  was  oa  the 
higli  seas,  or  infra  primon  pontes,  or  in  a  tidal  river  where  great  ships  come  and  go  (*). 

The  murder  need  not  be  consummated  or  wholly  completed  on  board  SQch  ship  to 
give  jurisdiction. 

John  Armstrong  was  charged  with  the  wilful  murder  of 
Lftwrence  Harrington,  on  board  the  hulk  Kent,  in  the 
Bonny  river,  Africa,  on  the  4th  of  May,  1875. 

Foard  was  for  the  prosecution. 

Cottingham  defended. 

The  indictment  contained  four  counts. 

1.  Alleging  murder  on  the  hi^  seas,  on  the  4th  of  May, 
1875.  # 

2.  Murder  on  board  a  British  ship,  and  that  the  prisoner, 
being  a  British  subject,  was  found  at  Liverpool  at  the  time 
of  finding  this  requisition  ('). 

3.  Murder  (")  alleging  that  the  said  British  ship,  called 
185]  the  *Kent  was  at  the  time  of  the  murder  in  a  certain 
foreign  port  and  harbor. 

4.  Murder,  that  the  prisoner,  as  a  seaman  afloat  out  of 
Her  Majesty's  dominions,  onboard  the  British  ship  Kent, 
lying  in  the  Bonny  river,  Africa,  and  being  employed  as  a 
seaman,  did,  whilst  so  afloat  out  of  Her  Malesty's  domin- 
ions, feloniously  kill  and  murder  the  said  Lawrence  Har- 
rington (•). 

It  was  i)roved  in  evidence,  that  the  Kent  had  been  a  three- 
masted  sailing  ship,  of  1,324  tons  register,  and  was  registered 
as  a  British  snip,  though  not  British  built.  That  she  had 
for  eighteen  months  at  least  been  dismasted,  and  employed 
as  a  noating  depot  or  receiving  ship  on  the  Boimy  Station 
for  a  line  of  commercial  steamers,  trading  between  liver- 
pool  and  that  port ;  that  she  swung  with  the  tide,  and 
floated  in  the  tideway  of  the  river,  and  that  she  hoisted  the 
British  ensign  at  the  peak.  The  general  appointments  as  a 
ship,  boats,  &c.,  remained  ;  the  masts  had  been  cut  down  to 
form  a  support  for  an  awning  or  house  on  deck,  but  the  rig- 
ging had  been  taken  away.  The  prisoner  was  mate  of  the 
Kent,  and  in  the  evening  of  the  4th  day  of  May  he  stealthily 
approached  the  captain  as  he  was  standing  near  the  stem 
and  leaning  over  the  taffrail  of  the  ship,  and  took  hold  of 
him  by  the  collar  of  his  coat  and  the  seat  of  his  trowsers, 

(*)  The  words  of  the  statute  16  Rich.  2,  val  lea  pountz  de  mesmes,  les  rivers  pink 

c.  3,  8.  8,  are  :  "  Mentmeyns  de  mort^  de  procheyns  al  meer. 
homme  et  de  mayhem  faitz  es  grosses        (')  18  <&  19  Vict.,  c.  91.  a.  21. 
nlefa  esteantz  et  hoverantz  en  myle  haut-        (^)  17  &  18  Vict,,  c.  104,  s.  267. 
fil  des  grosse  rivers  taut  soulment  para- 
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tended  that  the  body  not  having  been  f  onnd,  there  could  be 
no  conviction  for  murder.  He  also  cited  Jieg.  v.  Coombe  {1 
Leach.  C.  C,  388;  1  East,  P.  C,  367);  Jieg.  v.  LewU 
(Dearslev  &  ReU,  C.  C,  182). 

Foara^  for  the  prosecution,  cited  Reg.  v.  Mannim  (2  Cox, 
C.  C,  148) ;  Reg.  v.  Allen  (1  Moo.  C.  C.,  494,  and  7  C.  &  P., 
664) ;  The  Matmna  (Lush,  493) ;  FUmer  v.  Briarly  (23  W. 
R.,  74,  the  24  and  25  Vict.,  c.  100,  s.  9) ;  and  suggested  that 
being  a  British  ship,  the  provisions  of  sect.  267  of  the  M. 
S.  Act  of  1854,  were  very  comprehensive,  and  would  be  ap- 
plicable. That  this  was  strictly  on  the  high  seas  below  tne 
bridges,  or  points  of  land  referred  to  in  the  statutes,  and 
where  great  ships  go. 

His  Lordship  overruled  all  the  objections,  and  pointed 
out  that  there  was  abundant  prima  facie  evidence  tnat  the 
ship  was  a  British  ship,  and  that  this  had  not  been  rebutted; 
that  the  crime  had  been  committed  on  board  a  British  ship, 
and  on  the  high  seas,  and  that  it  was  not  necessary  that  the 
act  should  have  been  completed  on  board  as  it  was  a  direct 
consequence  of  the  felonious  assault. 

The  jury  found  the  prisoner  guilty  of  TiianslattgTUer^  and 
he  was  sentenced  to  twenty  years  penal  servitude. 

See  1  Bish.  Crim.  Prac.,  2d  ed.,  §§  C.  C,  702 ;  Regina  v.  BjarMen,  Leigh 

46-67  ;   1  Whart.  Crim.  Law,  7th  ed..  ft  Cave,  545,  10  Cox.  74. 

§§  215,  m,  n,  o  ;  Hawkins's  PI.  Crows,  The  courts  of  one  nation  haye  no 

book  2,  ch.  25,  §§  84-^  ;  2  Hale's  PI.  jarisdiciion  of  offences  committed  at 

Cr.,  163-4 :  1  Qabo  Cr.  Law,  85,  2  id.,  sea  upon  vessels  of  another,  though 

202.  the  party  injared  die  upon  the  tern- 

An  offence  committed  on  board  a  torv  of  the  latter:   Eegina  v.  Xww, 

ship  at  sea  is  an  offence  against  the  Dearslj  &  Bell's  C.  C. ,  182,  7  Cox,  277. 

nation  to  which  the  vessel  belonn  even  As  to  cases  where  the  owner  of  the 

though  the  offender  be  a  foreigner,  and  ship  is  an  alien,  but  the  ship  is  reg»- 

may  be  punished  thereby  in  the  same  tered  as  of  the  nation  where  he  is 

manner  as  if  such  offence  had   been  domiciled,  and  how  the  nationality  of 

committed  within  the  territory  of  the  the  owner  of  the  vessel  is  proved,  see 

nation  to  which  the  vessel  belongs :  Regina  v.  BjomMn^   Leigh  ft  Otve, 

Regina  v.  Lopez,  7  Cox's  Cr.  Cas.,  431,  545,  10  Cox,  74 ;    U.  8,  v.  In^bert,  i 

Dearsly  ft  Bell's  C.  C,  525 ;   1  Stark.  Wash.  Qr.  Ct.  R.,  702 ;  E^.  v.  AUe», 

Crim.  PI.  (2d  ed.),  17.  et  seq.  10  Cox's  Cr.  Cas.,  405. 

Though  the  prosecution  must  prove  If,  however,  the  offence  be  oommit- 

the  vessel  belonged  to  a  citizen  of  the  ted  on  a  vessel  at  sea,  between  differ- 

countiT :  U.  S.  v.  Imbert,  4  W^ash.  C.  C.  ent  parts  of  a  county,  the  courts  of  the 

Bep.,  702.  latter  have  jurisdiction  thereof:  St- 

This  may  be  done  without  producing  girui  v.  Chinningham,  Beirs  CO.,  7S, 

the  register  or  a  copy  thereof.    It  is  8  Cox,  104 ;  People  v.  Wibon,  8  ^uk., 

sufficient  to  show  orally  that  she  be-  200  ;   Manley  v.  People,  7  N.  T.,  295; 

longs  to  British  owners  and  carried  the  J^ate  v.  Wagner,  61  Mune,  178. 

British  flag:   Reg,  v.  Allen,   10  Cox,  See  Regina  v.  Jone9,  11  Gox, 


405 ;  Regina  v.  La>erg,  L.  B.,  1  C.  C.     Mahler  v.  Trantportaiion  Co.,  88  N.  T., 
Ke8.,264,  11  Cox,  520.  858. 

But  see  U,  8.  v.  Imbert,  4  Wash.        Though  he  may  be  punished  bj  the 


X^i 


briDfing  into  the  coaotr;  by  the  thief  county,  t1 

of  goods  itolen  in  s  foreign  coaotry,  Ib  letters  bI 

not  Uiceny  in  the  coontry  iulo  wbich  county :  . 

tbej  an  BO  taken  :   Stniueg  t.   Stale,  Meg.  t.  1 

WOhio  Stale   Rep..  160  ;  Uotn.  t.  Up-        Stw^ 

Tichard,  3  Gray,  434.  397  ;  fi^ 

Thoogh  the  Utter  mie  Ib  held  under  PI. ,  440. 

stalatea,  and  in  others  at  common  law,        Bo  wh 

by  Bome  of  the  United  States  not  to  sp-  through  I 

ply  to  a  taking  in  a  aister  state :  Sam-  person  U 

iltm  1.  atate.  11  Ohio.  485 ;  State  t.  v.  Raihin 

Mil,  8  Conn.,  135 ;  State  v.  Bartlett,  People,  S 

11  Verm..  650 ;  State  v.  Underwood,  43        Ttong! 

Maine.  181  ;   Wat^oji  v.  Slate,  86  Miss.,  the  venu 

593 :  Slalt  V,  Johnton,  3  Oregon,  115  :  try  :  Feo^ 

tJtaU  ».  BtnneU,  14  Iowa,  479  ;  FerreU        In  case 

V.  Com.,  1  Duvall  (Ky.),  1S3 ;  Com.  v.  affecting 

CWiuu,   1  Mass.,  118:   Eemmaker  v.  N.  Y.,  IB 

8taU,  IS  MisBOuri.  453  ;  State  v.  Wil-  St.,  170. 

jtrtrot,  35  id..  S39  ;  People  v.  Wiltiamt,        See  civ 

24  Hicb..  150 ;  Enffina  v.  Hennetm,  85  9  Hun,  21 

U.  C.  Q.  B.,  e03;  Cumming*  t.  State,        Where 

1  Elarr.  &  Johns.  (Md.),  140.  waters  of 

The  contrary  in  others :  Slate  v.  Le  which  cc 

Santh,  81  New  Jerwy.  SB  ;  iStmm<m>  joining  < 

V.  Cbm,  a  Binney  (Pa.),  817  :  Com.  v.  could  be 

Kunman,  41  Penn.  St..  429  ;  Com.  v.  Ctwn.  v.  1 

MaOoUand,    0    Phil..   380;    SluU    v.        See  fin 

Brram,  1  Hayw,  (N.  C),  100 ;  Bimptoa        Where 

t.Satt,  i  Humph.  (Tenn.),  456;  BeaU  by   letter 

1.  State,  15  Ind.,  878;   .3Eat«  v.  Bern-  ownertoi 

JtaUt,  14  Looiaiana  Ann.,  278 ;  People  carrier  in 

T.  Loaghridffe,   1  Neb.,  11  ;  People  v,  tlie  Bende 

Oardner,    2  Johns.,   477;    Peopk    v.  dieted  foi 

BcheacJc,  2  Johoa.,  470.  where  tin 

U  New  York,  by  statute,  a  thief  may  the  carri 

be  cooTlcted  of    larceny  in    Btealing  St.  R.,  31 

goods  in  aDOther  state  If  ns  bring  them        The   p 

uto  thU  BtAte :  2  B.  S.,  608,  g  4,  3  county  o] 

Ei^  St.,  72l.  to  the  agi 

coarta    of   the   Dniled    States  panythal 

lot  jurisdiction  of  the  offence  of  thus  indv 

ling  goods  111  a  foreign  port,  or  to  him,  n 

the/iiueu  terra  of  a  foreign  in  the  co 

J.    Where  a  person  atoalB  goods  to  him  at 

*lgn  port,  and  afterwards  brings  fence    wi 

ipon  the  high  seae.  tbia  does  not  coold  not 

Ibe  case  within  the  Jurisdiction 

Exo.  Rep.  81 
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I'titAenhtimer,  28  Upper  Can.  Com.  PI.,  or  robbery  in  the  countj  in  irtudi  nidi 

1S9.  stolen  property   was  broaght,  in  ths 

The  courts  of  this  state  will  take  no  same  manner  as  if  sucli  bui^irj  or 

cognizance  of  an  offence  committed  in  robbery  bad   been  committed  in  ibn 

another  state,  but  will  take  cognizance  county:  2  K  S.,  727,  §  50.  a  Edm.  5t., 

of  an  offence  committed  in  this  state  7S1. 

by  the  procuration  of  a  resident  of  an-  Though  in  such  statntory  cisw  the 

other  state,  who  does   not   peisonally  indictment   most   aet    oat   the   fans 

come    here   to    commit    the    offence,  speclall;  to  biing  it  within  the  statote: 

whether  committed  b;  a  guilty  agent  Ha»lcingy.Feople,l6S.Y,,34i;UaiittT 

ornot,  and  wLetUer  a  miedemeaiior  or  v, /'«o}>^,  4ii  Barb.,  33-^5. 

felony.     The  doctrine  tiial  the  resident  So  for  bigamy  in  any  coont;  in  which 

of  one  state  who  procures  a  felony  to  tlie  offender  is  apprehended :  3  R.  S., 

be  committed  in  another  state   by    a  688,  2  Edm.  St.,  711  ;  Bonier  t.  Pta- 

guilty  agent,  without  being  personally  pie,  46  Barb.,  33-35. 

present  to  assist  in  the  commission  of  But  see  Begina  v.  AniUcri,  Temp. 

the  offence,  cannot  be  punished  in  the  &  Mew,  ISO.  101. 

state  where  the  offence  is  committed.  So  a  receiver  of  stolen  goods  mti 

has    never  been    recognized    by    our  be  tried  in   any  county  wh«ie  he  n- 

courts,  is  inconsistent  with  our  system  ceived    or   had   such  goods,  noiKith' 

of  jurisprudence,  does  not  rest  on  any  standing  the  theft  was  cranmitted  in 

just  foundation,  tends  to  encourage  the  another    county  :   IRU*   v.    People,  i 

commlfiBioo  of   crime,  and  ahould    be  Park.,  474. 
repudiated  generally ;  State  v.  Oradg, 
34  Conn.,  118;   Stewart  y.  Jetiup,  51 
Ind.,  41$. 

See  8  Am,  Jur.,  66  ei  »ej.;  N.  Y.  pro-  .    .. 

posed  Code  Crim.  Proc..   gS  128-139.  1  Park.,  248  ;  PeopU  v. 

Contra:  .ddanwv.  P«jpi«,3Denio,lB0;  840. 

affd,   1   N.  T.,  173  ;  Oominonieealth  v.  Where  a  servant  received  moner  fcr 

£^ieiie»r  PetU»,  Hi  Mass.,  807;  People  his  master  in  one  county,   which  on 

V.  Suiiy,  S  Park.,  143.  demand  by  his  master  in  uothemiui- 

It  is  well  settled  at  common  law  that  ty    he   refused   to  deliver:   Held,  be 

if  one  steal  goods  in  one  county,  and  might  be  oonvicted  of  embezalemsit  in 

take  them  into  another  county  of  the  thelatter:  Rts.y.Murdack,5Cm.,Wl 

same  state,  he  may   be  indicted  and  Where  there  is  a  conspiracy  (o  do 

tried  for  the  larceny  in  the  latter  with-  certain  acts,  one  out  of  the  coonty  niij 

out  stating  in  the  Indictment  the  facts  be  tried  and  convicted  for  an  offeoK 

showing  tne  larceny  in  the  county  in  therein  perpetrated  by  his  co-cons^in- 

which  tne  goods  were  originaBy  taken  ;  tore;    Beg.   v.   Meatty.   10  .Coi's  fr- 

«"-'•, Crim.Proc,, §087;  flUaWw  v.  Gas.,  600  ;  Rtg.y.MeCafferty.ViOa, 

,  16  N,  Y. ,  844  ;  Johiuon  v.  Sate,  603. 

8.,  671 ;  StaU  v.  MeUoa,  40  CaL,  Bee  to  contrary  :  State  t.  Mo)^i, « 

N.  H.,  448. 

Z  Eng.  Rep.,  276,  note  as  tolar-  As  to  cases  where  a  mortal  wound  is 

y  one  who  elopes  with  another's  inflicted  in  one  county  or  state,  and  ih" 
party  dies  In   another,    see   1   Surk. 

aghhe  may  be  indicted  therefor  CrIm.  PI.  (2d  ed.),  2  et  »eq.;  1  KsIl 

county  in  which  the  property  Orim.  Proc.  (2  ed.),  §  53  ri  teq.;  *«* 

olen.     It  he  be  indicted  in  both,  v.  More.  26  Verm.,  451-6 ;   I  Chitij's 

;h    case    the    prisoner    may   ba  Cr.  Law,  117-118  ;  I  East's  PI.  Cro«n, 

It  up  on  Aabeai  cor^as  and  dellv-  3G1  ;  Com.  v.  Lawton,  2  Vs.  Caste,  2(» ; 

1  the  sheriff  of  the  latter  county  StovgMon  v.  State.  21  Miss.  (13  Smedn 

there  tried :  People  v,  Jfa*m.  9  &   M.),  255  ;  StaU  v.  Carter.  37  K.  J- 

,  505.  Law,  499  ;  StaU  v.  OrrcU,  1  Dev.  |>. 

ilatute,  In  New  York,  it  is  pro-  C.)   141  ;    Ril^  v.    StaU,  B   Hiunpli. 

Ihat  where  property  stolen  in  one  (Tenn.),  646,  657  :  State  v.  Of*f*<.  il 

,  shall  have  been  taken  by  bur-  Minn.,  369,  and  numerous  uithontia 

ir  robbery,  the  offender  may  be  cited, 
d  and  convicted  tor  such  burglary 
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inflaence  with  the  magistrates  and  assist  in  ^ttingan  order 
for  the  removal,  provided  he  gave  them  security  for  the  pur- 
chase-money. The  prisoner  not  being  in  a  position  to  give 
the  required  security  had  recourse  to  Mr.  Patterson,  a  mil- 
ler, carrying  on  business  in  Newcastle,  with  whom  he  was 
acquainted,  and  induced  him  to  accept  three  bills  of  ex- 
change for  £154,  £175,  and  £170,  drawn  upon  him  by  the 
prisoner,  which  the  latter  was  to  deposit  in  the  hands  of 
Messrs.  Gibson  and  Py bus  by  way  of  security  to  pay  for  the 
license,  and  not  negotiate  or  use  for  any  other  purpose,  and 
if  the  transfer  was  not  obtained  or  the  purchase  fell  through, 
he  was  to  return  them  to  Mr.  Patterson. 

Instead  of  depositing  the  bills  of  exchange  with  Messrs. 
Gibson  and  Pybus,  the  prisoner  applied  the  first  in  part 
payment  of  an  account  against  him  for  some  furniture  he 
got  for  the  public-house,  and  the  second  in  payment  of 
another  account  for  certain  building  expenses  connected 
with  the  house,  and  the  negotiations  with  Messrs.  Gibson 
and  Pybus  ultimately  fell  through,  and  in  consequence  the 
license  was  not  transferred.  This  being  so,  Mr.  Patterson 
applied  to  the  prisoner  to  return  the  bills,  but  he  allied 
he  had  destroyed  them,  and  it  was  not  until  Mr.  Patterson 
received  notice  from  the  holders  of  the  first  bill  requiring 
payment  that  he  discovered  what  had  happened.  He  sought 
out  the  prisoner,  who  admitted  that  he  bad  made  use  of  the 
bill,  but  declared  he  had  the  other  two  in  his  .pocket-book, 
and  took  out  the  third  bUl,  which  Mr.  Patterson  snatched 
from  him,  and  it  was  for  having  negotiated  the  first  and 
second  bills  contrary  to  the  purpose  for  which  he  had  re- 
ceived them  that  he  was  indicted  under  the  75th  and  3d 
sections  of  24  &  25  Vict.,  c.  96. 

The  prisoner  was  tried  upon  the  first  indictment  before 
Mr.  Commissioner  Waddy,  Q.C.,  who,  after  consulting  with 
Baron  Bramwell,  left  three  questions  for  the  jury : 

1.  Did  Mr.  Patterson  accept  the  bills  in  order  that  they 
might  be  held  until  the  license  was  transferred  ? 

2.  Did  the  prisoner  represent  the  bills  were  to  be  deposited 
with  Messrs.  Gibson  and  Pybup,  and  returned  to  Patterson 
if  the  license  was  not  transferred  ? 

3.  Did  the  prisoner  negotiate  the  bills  for  his  own  benefit 
without  the  consent  of  Mr.  Patterson  ? 

After  a  trial  lasting  the  whole  of  the  day,  the  Jury  were 
unable  to  agree  upon  a  verdict,  and  were  discharged.  On 
the  following  morning  the  prisoner  came  up  for  a  new  trial 
before  Baron  Bramwell,  and  the  second  indictment  charging 
him  with  larceny  as  a  bailee  was  taken  first. 


646 


CRIMINAL  LAW  CASES. 


\LK 


1876 


Reg.  y.  RosH  Rue. 


to  pay  over  fines,  penalties,  and  for-  a  fraudolent  intent,  nor  need  it  be  de- 

feitures  collected  bj  him  as  a  part  of  nominated   as  a  part  of  the  school 

the  school  fund,  need  not  allege  that  fund  :  Mahar  v.  AtUe,  28  Aik.,  307. 
the  same  was  withheld  wilfully  or  with 


[18  Coz*s  Ci-iminal  Cases,  209.] 

SOMERSET  SPRING  ASSIZES. 

Thursday,  March  80,  1876. 
(Before  Mr.  Justice  Denman.) 

209]  *Reg.  v.  Rosa  Rue  ("). 

Confnaion — Inducement — Second  eonfemonn  witlumt  inducemeni  to  a  third  /wfv— 

Connexion  of  the  two  confeesume. 

To  render  a  confession  admissible,  it  is  not  so  much  material  to  prove  to  whom  or 
when  it  is  made,  as  it  is  to  ascertain  the  mind  of  the  party  making  it,  ind  to  m 
whether  or  not  it  is  probable  that  it  was  made  voluntarily. 

The  prisoner,  a  servant  girl,  was  questioned  by  the  mother  of  a  child  who  bsd 
boon  found  dead  in  a  ditch ;  and  she  was  asked  whether  she  had  anything  to  do  with 
its  disappearance ;  upon  which  she  cried,  and  said,  "  If  you  won't  send  for  the  pofica 
I  will  tell  the  truth,"  whereupon  her  mistress  replied,  **  1  will  not  hurt  you  if  yoa  tell 
the  truth ;  you  will  be  much  happier  if  you  tell  the  truth  ;**  and  she  proiftised  not  to 
send  for  tho  police ;  whereupon  tne  prisoner  made  a  confession  which  upon  the  tiiil 
was  rejected  as  being  made  under  an  inducement.  It  further  appeared  that,  ahortlj 
after  this  confession,  the  mistress  sent  for  a  neighbor  and  informed  him  of  the  oob- 
fession,  whereupon  he  had  an  interview  alone  with  the  prisoner,  and  asked  her  ques- 
tions upon  the  subject,  but  he  held  out  no  inducement,  and  she  then  made  t  smilar 
confession. 

Held,  that  the  second  confession  was  so  connected  under  the  circumstances  with 
the  first  that  it  was  inadmissible. 

210]  *The  prisoner  was  indicted  for  the  wilful  murder 
of  John  Barnard,  a  child  a  year  and  nine  months  old. 

Hooper  and  Neville  appeared  for  the  prosecution. 

St.  Afubyn  (at  the  request  of  tne  judge)  watched  the  case 
for  the  prisoner. 

It  appeared  that  the  child,  on  the  day  of  its  death,  had 
been  last  seen  alive  in  the  arms  of  the  prisoner,  who  was  a 
servant  in  the  family  of  its  parents,  and  it  was  afterwards 
discovered  dead  in  a  ditcH  of  water,  where  it  had  died  from 
suffocation.  No  charge  at  that  time  was  made  against  the 
prisoner,  but,  about  two  months  after,  a  fire  having  broken 
out  in  the  farmyard  of  the  Barnards,  suspicion  rested  upon 
the  prisoner  with  reference  to  it  and  she  was  questioned  upon 
the  subject  by  Mrs.  Barnard  (the  mother  of  the  child), 
and  after  some  conversation  as  to  the  fire,  she  said  to  the 
prisoner,  "Had  you  anything  to  do  with  my  child disao- 
pearing  from  the  doorstep  ?"     Upon  this  the  prisoner  cried, 

(')  Reported  by  T.  W.  Sauxders,  Esq.,  Barrister-at-Law. 
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Lord  Chief  Baron,  we  are  both  agreed  in  thinking  that  the 
confession  to  Sweet  must  be  rejected,  upon  the  ground  that 
it  was  so  connected  under  the  circumstances  with  the  in- 
ducement held  out  by  Mrs.  Barnard  as  to  be  inadmissible 
inlaw. 

• 

The  prisonier  was  convicted  of  Tnanslaughter^  aryi 
ordered  to  he  kept  in  penal  servUvdefor  life. 


[18  Cox's  Criminal  Caaes,  211.] 

HIGH  COURT  OP  JUSTICE. 

DIVISIONAL   COURT   FOB   APPEALS   FROM    INFERIOR   COITRT& 

Thnrsday,  April  27,  1876. 

RowB  V.  London  Pianoforte  Company  (Limited). 

Fahe  imprwmmerU — Emdence  of  raHfic€Uion — Charge  of  f demy  after  re^tmn&M  nf 

property — AtUhority  of  mamsging  dtredor. 

Plaintiff,  a  workman  employed  In  defendants'  factory,  was  dischiirged  with  otiien 
In  consequence  of  slackness  of  work.  He  carried  away,  with  his  own  tools,  om 
belonging  to  the  defendants,  which,  when  he  found  inquiry  was  made  for  it.  fae 
returned  to  the  foreman  of  the  factory.  When  he  afterwards  called  about  it  al  the 
factory,  a  detective  was  present,  who  asked  the  foreman  if  he  gare  plaintiff  in  diai^ 
for  stealing  the  tool,  to  which  the  foreman  replied  he  must  see  the  defendants'  nun- 
aging  director  first.  The  plaintiff  and  the  detective  went  toeether  to  the  police 
ill 3]  station,  and  the  foreman  afterwards  appeared,  charged  *the  plaintiff,  and 
signed  the  charge  sheet.  The  next  morning,  the  plaintiff  having  been  locked  up  all 
night,  the  defendants'  managing  director  gave  evidence  against  the  plaintiff,  bat  the 
charge  was  dismissed.  Upon  that,  the  managing  director  made  a  remark  impognis)^ 
the  magistrate's  decision,  for  which  he  was  called  to  order.  The  plaintiff  bronght 
this  action  in  a  county  court  for  false  imprisonment ;  at  the  end  of  the  plaintm's 
case  the  judge  refosea  to  nonsuit ;  and  the  jury  found  a  verdict  of  £50  for  the 
plaintiff : 

Held,  upon  motion,  that  these  facts  afforded  no  evidence  that  the  managing  dine> 
tor  ratified  the  foreman's  action  in  the  matter ;  and  that  a  nonsuit  most  w  entered : 

Held  also  (per  Bramwell,  B.)  that,  under  the  circumstances,  the  managing  director 
had  no  power  to  render  the  defendants  liable  in  this  action. 

Appeal  from  the  judgment  of  George  Lake  Russell,  Esq., 
judge  of  the  Bloomsbury  County  Court,  upon  the  verdict 
of  a  jury  in  favor  of  the  plaintiff  for  £60  in  an  action  of  false 
imprisonment. 

A  rule  nisi  on  defendants'  behalf  had  been  obtained  at 
Chambers  under  section  6  of  the  County  Court  Act,  1875  (38 
&  39  Vict.  c.  60),  calling  upon  the  plaintiff  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  hew  trial  had, 
upon  the  grounds:  First,  that  the  act  of  the  defendants' 
servant,  in  arresting  the  plaintiff,  was  not  an  act  done  in  the 
course  of  his  employment  as  the  defendants'  foreman,  nor 
within  the  scope  of  his  employment,  nor  was  it  done  by 
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detective  said  that  he  and  the  plaintiff  would  go  on  to  the 
police  station,  and  they  did. 

After  some  waiting  at  the  police  station,  the  plaintiff  was 
put  into  the  dock,  and  Courtice,  who  had  then  arrived, 
charged  him  with  having  stolen  the  screw  tap.  The  charge 
sheet  is  in  evidence,  and  the  plaintiff  was  then  locked  upon 
that  charge. 

On  the  next  morning  he  was  taken  before  Mr.  Mansfield 
at  the  Marylebone  police  court,  and  Mr.  Greorge  Wood  ap- 
peared, and  saying  that  he  was  the  managing  director  of  the 
company,  stated  tnat  he  charged  the  pMntiff  with  having 
taken  away  the  screw  tap  and  gave  evidence  against  him. 
The  magistrate  dismissed  the  charge. 

The  notes  taken  at  the  police  court  of  Mr.  George  Wood's 
examination  and  cross-examination  are  in  evidence,  and  the 
notes  also  of  that  examination  and  cross-examination  taken 
by  Mr.  Pain  (the  prisoner's  advocate)  and  his  clerk. 

At  the  close  of  the  evidence  of  the  plaintiff  before  me,  be- 
fore the  defendants'  counsel  addressed  the  jury,  he  asked 
for  a  nonsuit,  and  raised  the  following  questions  of  law : 
First,  the  act  of  Courtice  in  arresting  the  plaintiff  was  not  an 
act  done  in  the  course  of  his  employment  as  the  defendants' 
foreman  or  within  the  scope  of  his  employment,  or  by  their 
authority  ;  secondly,  the  original  act  of  Courtice  in  giving 
the  plaintiff  into  custody  and  charging  him,  not  being  done 
on  behalf  of,  or  for  the  benefit  of  the  defendants,  for  the 
purpose  of  protecting  their  property  by  preventing  a  felony, 
or  of  recovering  it  back,  but  for  tne  purpose  of  punishing 
the  supposed  onender  for  that  which  had  already  been  done, 
there  could  be  no  ratification  by  the  defendants;  thirdly, 
there  was  no  evidence  of  ratification  to  go  to  the  jury. 
2141  *I  refused  a  nonsuit.  And  as  to  the  first  point,  I 
decided  that  the  acts  of  Courtice  on  the  7th  of  Octoher 
could  not  and  did  not  of  his  own  authority  alone  bind  the 
company ;  that  they  were  not  acts  done  within  the  scope  of 
his  employment,  but  there  was  some  evidence  to  go  to  the 
jury,  that  his  giving  the  plaintiff  in  charge  at  the  police  sta- 
tion was  done  by  the  authority  of  Mr.  George  Wood,  who, 
as  managing  director  of  the  company,  I  held  had  authority 
so  to  do.  As  to  the  second  and  third,  I  decided  there  might 
be  ratification  to  bind  the  company,  and  that  there  was  evi- 
dence to  go  to  the  jury  of  such  ratification ;  and  I  said  that, 
independently  of  ratification,  there  was  evidence  of  a  direct 
charge  of  the  plaintiff  at  the  police  court  by  Mr.  George 
Wood  as  managing  director  who,  as  such,  had  authority  so 
to  charge  him  on  the  part  of  the  company.     No  evidence 
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:he  defendants,  aiid  : 

L  the  plaintiff  had  n 

the  jury  the  follow 

Lp    stolen  at  all?    i 

I  Wood  to  give  tl 

3d  at  the  police  con 

hly,  if  he  aid,  did  hi 

facts  of  the  case  i  ti 

If  of  or  for  the  bent 

1  of  the  company  % 

tions,  the  jury  four 

was  not  stolen  at 

that  Conrtice  had  authority  from  George  "Wc 

plaintiff  in  charge  ;  thirdly,  that  at  the  polict 

Wood  did  ratify  what  Courtice  had  done  ;  foi 

did  so  with  a  knowledge  of  the  real  facta  of 

fifthly,  that  the  act  was  done  for  the  benefit  of 

And  they  gave  a  verdict  foi-  the  plaintiff,  with 

I  thereupon  gave  judgment  for  the  plainti 

and  costs.     I  append  a  copy  of  my  notes  of  t 

The  only  farther  evidence  material  to  the  i 

raised  was  this,  which  formed  part  of  the  a] 

notes. 

The  plaintiff's  letter  referred  to  was : 
To  Mr.  Curtis.  Wednesda 

Sii*, — Having  heard  from  Mr.  May  and  Ct 
Mr,  Barker,  the  polisher,  that  there  is  some 
made  abont  the  tap  that  I  took  away  in  mj 
therefore  return  it  at  once.  I  also  return  the  b 
may  not  think  I  have  any  right  to  them,  althot 
them  for  years.  I  will  call  to  see  you  at  half- 
when  I  come  home  to  tea.     Respectfully  your 

The  charge  sheet  contained  the  name  of  Jam 
as  t^|e  person  who  charged  the  plaintiff  witl 
screw  tap  from  the  defendants,  "the  propei 
Wood." 

The  deposition  of  Wood  before  the  magistral 
court  was  in  evidence  as  follows : 

The  deponent  Geoi^e  Wood  ou  his  oath  sai 
I  live  at  201  Regent  Street.  I  am  a  musit 
prisoner  was  in  the  employ  of  the  London  Pii 
pany,  Limited,  of  which  I  am  managing  ( 
received  his  discharge  *last  week.  After  lie  ria' 
discoiered  that  a  pattern  from  which  he  had 
Scut  to  pieces.     AVe  also  missed  this  sc 
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which  he  had  been  working.    It  was  sent  back  some  time 
yesterday.     It  is  worth  IO5. 

Cross-examined.  The  prisoner  had  been  several  years  in 
the  employ  of  the  company.  Dnring  that  time  there  has 
been  nothing  that  I  know  of  against  his  character.  The 
prisoner  was  discharged  with  several  other  workmen  on 
account  of  the  slacki\ess  of  work,  and  was  informed  that 
when  work  was  more  plentiful  very  probably  he  would  be 
taken  on  again.  The  prisoner  is  a  maker  of  harmoniums. 
It  is  his  duty  to  find  most  of  his  own  tools.  He  did  sapply 
his  own  tools.  There  was  nothing  else  among  the  tools  he 
worked  with,  except  this,  to  which  the  company  laid  claim. 
He  kept  his  tools  on  the  company' s  premises  and  took  them 
away  when  he  was  discharged.  I  saw  a  letter  this  mommg 
written  by  the  prisoner.  This  is  the  letter.  I  don't  know 
how  long  the  prisoner  has  had  this  tool  in  his  possession.  I 
instructed  that  the  prisoner  should  be  given  into  custody  if 
the  tool  was  found  upon  him  or'  in  his  chest.  I  first  h^rd 
that  the  tool  was  missing  yesterday  morning. 

It  was  also  proved  by  the  plaintiff's  solicitor  that  upon 
this  evidence  the  plaintiff  was  discharged,  and  the  magis- 
trate said  there  was  no  pretence  for  the  allied  felonv. 
Another  summons  had  been  taken  out  against  Uie  plaintiff 
for  wilful  damage,  which  was  also  dismissed.  When  the 
charge  of  felony  was  dismissed  Wood  said  in  the  police 
court,  "This  is  the  way  that  robbery  is  encouraged ;"  mpon 
which  the  chief  usher  called  him  to  order. 

Moody ^  for  plaintiff,  showed  cause  against  the  rule :  The 
only  question  discussed  upon  the  application  for  a  nonsuit 
was  whether  there  was  evidence  of  Wood's  ratification  of 
Courtice's  charge  against  the  plaintiff.  [Bramwell,  B.: 
Even  assuming  that,  why  should  Wood  make  the  defen- 
dants liable  in  this  action  ?]  The  managing  director  is  the 
company  for  this  purpose,  and  if  the  defendants  could 
at  all  give  a  servant  in  charge  for  robbing  them,  it  must  be 
through  their  managing  director  {Allen  v.  London  avd 
South  Western  Railway  Company^  L.  Rep.,  6  Q.  B.,  65). 
As  to  Wood's  ratification  he  not  only  gave  evidence  against 
the  plaintiff  and  charged  him  before  the  magistrate,  but  he 
was  even  called  to  account  for  his  vigorous  expressions  con- 
cerning the  plaintiff's  guilt;  and,  moreover,  Coiirtice  de- 
clined to  act  in  the  matter  without  his  authority. 

PopJiam  Pike,  appeared  for  the  defendants  to  support  the 
rule,  but  was  not  heard. 

Bramwell,  B.:  AVe  are  of  opinion  that  this  rule  should 
be  made  absolute,  and  we  all  agree  that  no  evidence  can  be 
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Denman,  J. :  I  am  of  the  same  opinion,  and  I  wonld  also 
guard  myself  from  basing  it  upon  the  second  ground  upon 
which  my  Brother  Bramwell  relies.  On  that  point  I  should 
desire  to  have  further  information,  for  according  to  my 
present  view  it  is  not  competent  for  a  judge  to  hold  as  a 
matter  of  law  upon  the  facts  before  us,  either  that  Wood 
could  or  could  not  render  the  comapny  liable  in  this  action. 
I  am  clear,  however,  that  there  was  no  ratification  by  Wood, 
so  the  other  point  does  not  arise. 

RvZe  absolute  to  enter  a  nonsuit. 


Solicitor  for  plaintiff  :  W.  H.  B.  Pain, 
Solicitors  for  defendants,  Pike  &  Son. 


[18  Cox's  Criminal  Cases,  217.] 

SOMERSET  SPRING  ASSIZES. 

Thursday,  March  30,  1876. 
(Before  Denman,  J.) 

Reg.  v.  Tancock(*). 

Autrefois  convict — PUa  of — Proof — Subseauent  trial  for  murder  after  a  eotwidkm  Vjpn 

the  same  facts  for  maniaughter — Practice — Proof, 

The  prisoner  was  tried  for  the  manslaughter  of  A.,  found  eailty  and  sentenced. 
Shortly  after  his  trial  the  coroner's  jury  returned  an  inquisition  for  wilful  mnider 
upon  the  same  facts.  At  the  next  assizes  the  prisoner  was  arraigned  iqxm  eicli 
inquisition,  when  he  pleaded  autrefois  convict  The  facts  of  identity  of  the  prie^ 
oner  and  deceased  having  been  given  in  evidence,  and  the  judge  having  read  the 
the  depositions,  which,  as  he  thought,  disclosed  a  case  of  manslaughter,  he  held  the 
plea  to  be  proved,  at  the  same  time  stating  that,  if  he  thought  the  case  would  ulti- 
mately have  resolved  itself  into  one  of  murder,  he  should  have  tried  the  priaons, 
and  if  necessary  reserved  the  point  for  the  consideration  of  the  Court  for  Crovn 
Cases  Reserved. 

The  prisoner  was  charged  upon  the  coroner's  inquisition 
with  the  wilful  murder  of  Richard  Barker.  It  appeared 
that  the  deceased  met  with  his  death  at  the  hands  of  the 
prisoner  on  the  2d  of  August  last,  and  the  prisoner  being 
immediately  committed  to  the  then  ensuing  assizes  holden 
at  Wells  on  the  3d  of  the  same  month,  a  bill  of  indictment 
for  murder  was  presented  to  the  grand  jury,  who,  however, 
ignored  it,  but  returned  one  for  manslaughter.  Upon  this 
indictn^ent  he  was  tried  and  found  guilty,  and  sentenced  to 
imprisonment  with  hard  labor  for  four  calendar  months. 
At  the  time  of  the  death  of  the  deceased  the  coroner  held 
an  inquisition,  which,  however,  was  adjourned  to  a  day 

(*)  Reported  by  T.  W.  Sauxdbbs,  Esq ,  Barrister-at-Law. 


a,  on  reasBerabling  and  liear- 
returoed  a  verdict  of  wilful 
isition  the  priBoner  was  now 

id, 

:I,  handed  in  the  follow-  [218 

)h  Tancock,  in  hia  own  proper 

',  and  having  heard  the  said 

>uiju.4>t»u<i  jLouu,  oBiuii  una.,  uui'  said  Lady  the  Queen  ought 

not  further  to  prosecute  the  said  inquisition  against  him, 

because  he  saith  that  heretofore,  to  wit,  at  the  assizes  and 

pneral  goal  delivery  of  the  goal  of  our  said  Lady  the  Queen, 

holden  at  Wella,  in  and  for  the  county  of  Somerset,  on  the 

3d  of  Auguat,  a.  d,  1875,  a  certain  indictment  was  in  due 

form  of  law  found  and  brought  into  court  by  the  grand 

jury  lawfully  impanneled   in    tbat    behalf,   wherein  and 

whereby  it  was  found  that  he  the  said  Joseph  Tancock,  on 

the  2d  of  the  said  month  of  Auguat,  in  the  said  county, 

felooiousty  did  kill  and  slay  one  Richard  Barker,  which 

eaid  felonious  killing  was  and  is  the  same  felonious  killing 

of  the  said  Richard  Barker  as  is  alleged  and  set  forth  in  and 

by  the  said  inquisition  as  by  the  said  indictment  now  here 

in  court  will  more  fully  appear ;  and  that  he  the  said  Joseph 

Tancock  was  at  such  assizes  as  aforesaid  put  upon  his  trial 

upon  such  indictment  as  aforesaid,  and  that  npon  such  trial 

he  was  convicted.     Whereupon  judgment  was  given  by  the 

said  court  that  he  the  said  Joseph  Tancock  for  such  felony 

foresaid  should  be  imprisoned  and  kept  to  hard  labor 

the  term  of  four  calendar  months,  which  sentence  re- 

ns  in  full  force  and  effect,  and  was  carried  out  in  due 

rse  of  law,  and  this  he  is  ready  to  verify.     Wherefore 

)ray8  judgment  that  he  may  be  dismissed  and  discharged 

n  the  said  premises  in  the  said  inquisition  specitied." 

ollins,  for  the  prosecution,  put  in  a  replication,  denying 

'.  the  prisoner  had  been  tried  and  convicted  of  the  same 

nee,  whereupon  issue  was  joined. 

[pon  this  a  jury  was  impanneled  to  try  whether  or  not 
parties  were  the  same,  and  whether  or  not  there  had 
ti  such  a  trial  as  alleged  in  the  plea. 

Ir.  Bovill,  the  clerk  of  assize,  then  produced  a  certificate, 
taining  the  substance  and  effect  of  the  indictment  and 
viction  for  the  felony  tried  as  aforesaid  at  the  last  sum- 


fr,  Oakley,  thegovemor  of  the  county  goal,  then  deposed 
t  he  was  present  at  the  former  trial  when  the  prisoner 
I  tried  upon  the  indictment  mentioned,  and  that  he  had 
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had  him  in  custodpr  upon  the  sentence,  and  awaiting  his 
trial  from  then  until  now. 

The  surgeon  who  was  present  at  the  post  raortem  exami- 
nation, and  wlio  was  a  witness  upon  the  former  trial,  and 
was  in  attendance  upon  the  present  one,  deposed  to  the  de- 
ceased  being  the  same  person  in  each  case. 

Upon  these  facts  the  jury  found  that  the  deceased  and  the 
prisoner  were  the  same  persons  in  each  case. 

T,  W.  Saunders^  upon  this,  submitted  that  the  ppsoner 
was  entitled  to  judgment  upon  his  plea  of  autrtfois connid, 
for  that  having  been  convicted  of  manslaughter,  he  could 
219]  not  again  be  *tried  fol-  the  same  felonious  killing,  mur- 
der being  merely  an  aggravation,  of  the  offence  of  man- 
slaughter, both  being  felonies  and  each  offence  at  common 
law  being  punishable  with  death ;  that  it  is  a  thing  un- 
known to  the  criminal  law  to  try  a  man  a  second  time  upon 
the  same  charge,  where  the  difference  is  merely  a  matter  of 
aggravation,  as  upon  an  indictment  for  wounding  with  intent 
to  do  grievous  bodily  harm,  and  then,  upon  a  conviction  or 
acquittal,  to  try  him  upon  another  indictment  upon  the 
same  facts,  but  alleging  the  wounding  to  be  with  Intent  to 
murder ;  and  that  even  in  the  present  case  it  would  be  quite 
competent  to  the  jury  to  find  .th(3  prisoner  guilty  of  man- 
slaughter, which  would  place  the  court  in  the  most  embar- 
rassing position,  since  the  prisoner  would  already  have  been 
panishea  for  precisely  the  same  offence  in  all  particulars; 
that  the  authorities  establish  that  after  an  acquittal  or  con- 
viction for  manslaughter  the  prisoner  cannot  te  tried  for  the 
same  homicide  by  charging  it  as  murder.  In  HolcrcfCt 
Case  (2  Coke's  Rep.,  part  IV.  46  b.,  2  Hale,  246),  it  is  said 
that:  ''It  was  resolved  in  Holcri^Vs  Cte^^  that  if  a  man 
commits  murder,  and  is  indicted  and  convicted  or  acauit- 
ted  of  manslaughter,  he  shall  never  answer  to  any  inoict- 
ment  of  the  same  death,  for  all  is  one  and  the  same  felony 
for  one  and  the  same  death,  although  murder  is  in  respect 
of  the  circumstances  of  the  forethought  malice  more 
odious  " — ^a  doctrine  which  is  cited  with  approval  in  1  Buss, 
on  Cri.,  4th  ed.,  p.  769,  and  is  cited  also  2  Hale,  P.  C,  246 
{Reg.  V.  Walker,  2  Moo.  &  Rob.,  446.) 

Collins^  for  the  prosecution,  admitted  that,  unless  the 
court  could  feel  satisfied  that  the  offences  were  different,  the 
plea  was  a  good  one  ;  but  he  suggested  that  murder,  which . 
was  a  killing  with  malice  aforethought,  was  a  different  of- 
fence from  manslaughter,  which  was  killing  without  malice. 

Denman,  J.:  The  only  thing  that  makes  me  doubt  is  the 
fact  that  it  is  not  stated  in  the  report  of  Holer (^Cs  Case 
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proof  to  BoaUIn  the  second  Indictment  940):  '  The  same  net  maj  be  put  of 

M  were  given  In  evidence  on  the  trial  Beveral  oBencea.      The  same  bloir  -- 

of  the  firat,  bat  whether  the  tacts  are  be  the  subject  of  iajnt;  in  conm 

BD  combined  and  charged   in   the  two  charges  of  inorder  and   robbeiy.    Tbr 

indictments  as  to  constitate  the  lanta  acqaltlal  on  the  first  cbuge  is  ao  bu 

(iffenee.     It  is  not  safficient  to  say,  in  to   a  second   inqnirj,  where  bcth  ut 

support  of  a  plea  of  aiilrrfoi*  aeguti,  charges  of  felonies  ;  neitheT  ongtit  ii 

that  the  transaction  or  facts  on  wbicli  to  be  where  the  one  charge  is  of  felm; 

the  two  indictments  are  based  are  the  and  the  other  of  misdemeanor.'   hi  1 

same.     It  is  necessarj  to  go  farther,  Kassell  on  Crimea  it  is  laid  down,  ihil 

and  to  ascertain  whether  thay  are  so  '  The  acquittal  on^one  indictment.  Id 

alleged  in  the  tno  indictments  as  to  order  to  be  a  good  defence  to  a  esbee 

constitute  not  only  the  mm*  offence  In  quent  indictment,  most  be  an  acqnitol 

degree  or  kind,  bat  also  that  proof  of  of  the  same  identical   offewt  diir^ 

the  same  (acta  offered  to  sustain  the  in  the  first  indictment.'    In  the  am  al 

second    Indictment   would   have    well  the    Commonireidth    v.    BarTiie\,  11 

supported  the  Rnt. :  The  King  v.  Van-  Oraj,  303,  a  party  who  had  beni  trial 

dercoriA,  2  Leach  (4tli  ed,),  708  ;  Gnu.  for  selling  liquors  without  a  license 

T.  Boby.  12  Pick.,  496,  500;  Cam.  v.  was  convicted   of  keeping  his  stlocc 

Wide,  17  Pick.,  400."  open  on  Sunday,  although  the  Mie  ol 

Where  to  an  indictment  charging  a  the  liquor  was  part  of  the  evidenn  Ki 

shooting  with  intent  to  kill,  defendant  sustain  the  latter  charge.     In  Com»»»- 

pleaded  that  he  bad  been  once   tried  aeaithv.  Bakemaa,  lOS  Ham., 53.ili- 

and  acquitted  under  a  charge  of  ma-  defendant  had  beea  acqailled  undei 

licioasly    shooting    and    wounding   a  charge  of  wilfully  obstructing  [he  ra 

horse,  and  that  the  shooting  charged  in  giaes  and  carriages  of  the  C.  Railivd 

the  two  prosecutions  was  one  and  the  Company,  by  plat^g  an  iron  rail  taaa 

same  shooting :  Held,  that  a  demurrer  the  track,  and  was  subsaquenily  cn- 

to  this  plea  was  properly  sustained.  victe^  upon  a  charge,  under  a  diltetoii 

State  V.  HtHiieman,   10   Kana.,  452.  section  of  the  statute,  of  wil Full t  pit. 

In  this  case  the  court  after  stating  the  ting  a  rail  across  the  track  with  ialnt 

plea  said  :  "Does  this  disclose  an  ac-  to  obstruct  the  engiiiesandcarni^aF 

i|Uittal  of  the  oflenoe  of    which  he  is  the  same  company,  and  the  conviclio* 

now  charged?    We  think   not.      The  waa  snetained,  although  the  same  art 

two  offence*  are  entirely  distinct.     One  was  referred  to  in  the  two  chirgK 

is  not  Included  in  the  other — is  not  a  The  court  uses  this  language :  '  ll  oii' 

lesser  li^rM  of  the  other.     Tliecharac-  well  be  that  both  indictments  re' ~  " 

ter  of  the  testimony  must  be  different  the   same   transaction  ;    bat  llu 

In  each.     One  fact,  that  Is  '  shooting.'  was  not  decisive  as  to  the  \epi  ii 

may  be  necessary  for  conviction  under  of  the  two  offene^t.     The  test  a«  i 

either  charge.     But  something  more  is  legal  identity  of  the  two  offences  i>  to 

necessary  in  each  than  the  mere  fact  be  foundin  theanswertothiiqaestioa: 

of  shooting.      The  rule  is  thus  et&ted  Could  the  prisoner,  upon  any  evidffia 

by  Wharton  lu   his  Criminal   Law  (1  that  might  have  been  pn)dn[«l.  I»f< 

Whart.  [7th  «d.],  g  595);  'It  may  be  been  convicted  upon   the  firet  Irnlin- 

generally  said,  that  the  fact  that  the  ment  of  the  offente  that  is  Dbarfed  in 

two  offences   form   part  of    the  same  the  second?'    See  also  GommenvtM 

transaction,   is   no  defence,   when  the  v.  Raby,  12  Pick.,  496,  in  which  il  "> 

defendant  could  not  have  bean  convict,  hold,  that  a  conviction  o(  an  asstull 

"**  -^t  the  &i«t  trial,  on  the  indictment  with   intent  to  murder  codIiI  not  I* 

]  pending,  of  the  offence  charged  in  pleaded   in   bar  to  an  indietm«it  f°' 

second   indictment,'     And   again,  murder.     In  Print  v.  StaU,  19  ^"^ 

here  the  evidence  neceesary  to  sup-  423,  the  rule  is  stated  as  lakra  (nx° 

:  the  second  Indictment  would  have  Archbold's    Criminal   Pleadings,  f^ 

%  BUfflcient  to  procure  a  legal  con-  also  from  Koscoe's  <'riminal  Gvldtam 

Ion  upon  the  first  plea,  the  plea  is  that  '  the  true  test  by  whicli  tlie  qoc 

eral ly  good  but  not  otherwise.'     It  lion,  whether  such  a  plea  is  a  sofflciMil 

said  by  Lord  Denman.  in  Regiiui  bar    in    any    case,   may   be  iriai.  a, 

iaUon{\\il.B.,m,  Eng.  CV>m.  L.K.,  whether  the  evidence  necessary  to  sup. 
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in  People  v.  Smith,  In  State  y.  Cooper, 
the  defendant  was  indicted  for  arson 
in  burning  the  house  of  one  Ralph 
Smith.  He  was  also  indicted  for  unin- 
tentionaUy  killing  one  Joseph  Hopper, 
bj  buminff  him  up  in  the  house  of 
Smith.  He  was  first  tried  for  the  arson 
and  convicted.  He  was  then  tried 
upon  the  second  indictment  for  the 
murder  of  Hopper. 

The  court  said  (p.  871):  "A  first 
inquiry,  then,  in  this  case  will  be, 
whether  there  is  such  identity  in  these 
offences,  that  according  to  the  rule  laid 
down,  and  the  spirit  which  pervades 
the  administration  of  criminal  justice, 
thej  shall  be  considered  the  same  for 
the  purposes  of  this  plea.  At  first 
view  it  appears  as  if  there  were  two 
crimes,  distinctly  indictable  and  pun- 
ishable. But  our  sense  of  justice  is 
shocked  by  the  idea,  that  a  man  shall 
be  convicted  jand  punished  for  the  ar- 
son, with  that  measure  of  punishment 
which  the  law  metes  out  to  those  guilty 
of  that  crime  ;  and  that  afterwards,  for 
a  perfectly  accidental  and  involuntary 
killing,  he  shall  be  liable  to  the  same 
punishment  of  death  which  is  inflicted 
on  the  wilful  and  malicious  murderer. 
In  the  case  before  us,  the  killing  was  a 
simple  consequence  of  the  burning,  and 
there  is  no  pretence  that  it  was  in  point 
of  fact  intentional.  The  law  makes  a 
man  answerable  for  even  the  unex- 
pected consequences  of  l^is  crimes,  and 
for  this  purpose  imputes  the  intention 
to  produce  the  consequence  as  well  ka 
the  orififinal  4ct,  But  to  constitute  a 
crime  there  must  be  an  act  of  the  will, 
and  iniputed  intent  must  have  real  in- 
tent as  its  basis ;  not  to  accomplish  the 
the  precise  result,  but  to  do  something. 
Some  act  of  commission  or  omission  lies 
at  the  foundation  of  every  crime.  And 
that  a  simple  consequence  of  an  act 
should  be  severed  from  the  act  itself, 
and  possess  independently  all  the  in- 
gredients of  a  crime,  is  a  violation  of 
sound  philosophy,  and,  as  I  think,  of 
law.  In  this  case  the  killing,  discon- 
nected with  the  arson,  is  but  involun- 
tary homicide.  Connected  with  the 
arson,  the  law  awards  to  it  the  name 
and  penalties  of  murder.  Had  the  law 
called  it  by  some  other  name,  as  for  in- 
stance an  aggravated  arson,  the  pro- 
priety of  prosecuting  but  one  crime 
would  have  been  more  striking.     Yet 


names  cannot  alter  the  substijioe  of 
things.     If  the  whole  offence  in  the 
eye  of  reason  and  philosophy  is  one  (tod 
it  reouires  the  whole  of  it  to  constitote 
muraer)  we  ought  not  to  presume  that 
the  legislature  meant  to  punish  it  as 
two.     And  indeed  the  power  of  the 
legislature  to  subdivide  offences  mast 
be  restrained  by  the  constitutional  pro- 
vision which  I  have  noticed;  other- 
wise that  provision  may  be. evaded  at 
pleasure.     In  this  case,  the  arson  is  a 
necessary  constituent  of  the  marder; 
and  if  it  do  not,  to  aU  purposes.  lose  its 
separate  existence,  yet  it  appears  to 
me  that  it  does  so  far  that  it  ought  not 
to  be  tried  and  punished  as  a  distinct 
offence.      The  indictment  charges  thb 
arson,  and  necessarily  must  do  so.miA 
yet  it  is  not  on  that  account  objection- 
able on  the  score  of  duplicity.     This 
indicates  the  proper  practice  in  sach 
cases,  which,  as  I  conceive,  is  to  indict 
and  try  for  the  higher  crime,  and  if  the 
part  of  the  offence  which  is  peculiar  to 
that,  is  not  proved,  and  all  that  is  nec- 
essary to  constitute  the  inferior  one  is, 
that  the  verdict  should  convict  of  iU  in- 
ferior felony,  and  acquit  as  to  the  resi- 
due of  the  charge.     If  the  defendant 
could  be  tried  and  punished  for  both 
felonies,  the  record  of  conviction  of  the 
inferior  offence  would  be  good  evidence 
to  support  that  part  of  the  second  in- 
dictment, and  yet  we  search  in  vain  for 
any  such  principle  in  treatises  upon 
the  law  of  evidence.     A  strong  proof 
that  when  one  felony  becomes  an  in- 
ffredient  of  a  superior  one,  the  defen- 
dant cannot  be  tried  and  convicted  of 
both  offences." 

This  case  was  decided  in  1833  and 
is,  it  seems  to  us  in  principle,  opposed  to 
the  later  cases  above  cited.  Its  fallacy 
consists,  1st,  in  the  assumption  th&t 
one  felony  is  superior  to  another ;  the 
punishment  may  be  more  severe,  but  all 
felonies  are  of  the  san^e  grade.  The 
severity  of  the  punishment  does  not 
change  the  grade  of  the  crime  provided 
a  statute  make  each  a  felony.  2.  In  the 
assertion  that  "  the  verdict  should  con- 
vict of  the  inferior  felony."  It  is  dif- 
ficult to  see  how  in  an  indictment  for 
murder  the  accused  could  be  legally  con 
victed  of  arson  against  the  property  of 
another  person.  Thev  were  separate 
crimes  ;  one  against  the  person  of  one 
man  ;  the  other  against  the  property  of 
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alleged  to  have  been  forged,  it  is  a  plead  over,  but  is  not  bound  to  do  so: 

good  defence  under  the  plea  of  autre-  1   Bisk.   Crim.    Proc   (2d  ed.},  §  744 

fois  acquit^  that  the  defendant  had  et  seq. 

been  before  indicted  and  tried  for  the  Others  hold  that  the  prisoner  may, 

ofEence  of  forging  and  counterfeiting  at  the  time  of  demarring,  daim  the 

the  same  indorsements,  and    on  such  right  to  answer  further,  and  that  if  he 

previous  trial  had  been  acquitted  by  then  do  so  he  will  be  entitled  to  answer 

the  verdict  of  a  jury  upon  the  merits,  over  as  a  matter  of  right :  StaU  t. 

the  only  controverted  question  on  both  Inriess,  53  Maine,  536.  541. 

trials    being    whether    such    indorse-  la.  Bogers  v.  Pe(>^  (21  Wend.,409\ 

ments  were  genuine  :  People  v.  Allen,  the  prisoner  was  indicted  for  a  f^ooT. 

1  Park.  Cr.  Rep.,  445.  He  demurred  to  the  indicunent,  and 

See  also  People  v.  Van  Keuren,  5  judgment  was  given  upon  the  demur- 
Park.  Cr.  Rep.,  66,  and  cases  cited  ar-  rer  against  him  to  answer  owr.  fie 
guendo,  p.  71  et  seq.  ref  us^  to  do  so  when  the  coart  directed 

According  to  the  common  law  a  pris-  a  plea  of  not  guilty  to  be  entered  for 

oner  could  only  plead  a  single  plea,  him,  and  a  trial  upon  the  plea  of  nxA 

The  court  however,  on  motion,   had  guilty  was  had.     Upon  error  the  ooun 

power  to  and  would  usually  allow  him  seems  to  have  held,  and  it  seems  to  ua 

to  plead  as  many  defences  in  bar  as  he  properly,   that  as  he  had  not  toIuq- 

had, — as  for  instance  the  statute  of  tarily  pleaded  over  he  had  not  waired 

limitations  —  former  acquittal,  con  vie-  the  right  to  review  the  jadgment  od 

tion,  etc. :  Eunomus  (5th  ed.),  p.  237 ;  his  demurrer,  but  could  take  advan- 

Dialogue  II. ,  §  28  ;  IHdier  v.  Damd«on,  tage  of  the  error,  if  any,  in  ovemd- 

10  Paige,  515 ;  Wheeler  v.  McCormiek^  ing  it.    .This,    it    seems  to   us,  ia  a 

8  Blatchford,   268 ;  People  v.  Roe,   5  very  proper  course  for  a  fair  minded 

Parker,  2'^\  \  Hartung  v.  People,   26  court  to  take  in  a  case  where  a  donarier 

N.    Y.,    154-5;   State  v.    Inness,    53  is  interposed  in  good  faith.    BygiTiiig 

Maine,  536,   541;  People  v.   Gregory,  judgment  that  the  prisoner  anitfifr  mm* 

80  Mich.,  371 ;    1  Chitty's  Crim.  Law,  (in  feiony  the  court  is  hound  to  do  so, 

463;    1  Bish.    Crim.   Proc..   (2d  ed.),  1  Bish.  Crim.  Proc.,  24  ed.,  1 755),  it 

§§  744  et  seq. ;  Bex  v.  Parsons,  Free-  puts  it  in  the  power  of  the  prisoner  to 

man's  K.   B.,   406  ;  2  East,   PI.    Cr.,  decline  to  do  so.     The  court  can  then, 

833-6.  and  it  is  its  duty  to,  order  the  plea  of  not 

Though  in  some  cases  leave  to  do  so  guilty  to  be  interposed.     The  prisoner 

has    been    refused  :  i2e^.  v.    Charles-  though  tried  upon  the  merits  of  the  in- 

worth,  9  Cox's  Cr.  Cas.,  40.  dictment  is  not  deprived  of  the  benefits 

The  discretion  vested  in  the  court  to  of  his  demurrer,  if  well  taken :  See 

refuse  leave  to  plead  more  than  one  also  People  v.  Gregory,  30  Mich.  S71 ; 

plea  is  a  legal  discretion,  to  be  exer-  People  v.  Stone,  9  Wend.,  182;  Pam- 

cised  according  to  the  rules  of  law,  phlet    trial   of  Tobias  Watkins  (late 

and  such  leave  should  only  be  refused  fourth  auditor)  for  ]>eculation  in  office, 

when    good,  reason   exists  :  Peters  v.  in  the  United  States  ('ircuit  Coart  for 

Ulmer,  74  Penn.  St.  Rep.,  402.  the  District  of  Columbia,  p.  134.  The 

Some  cases  hold  that  where  judg-  case  is    more    briefly    reported  in  8 

ment  is  given  on  demurrer  to  an  indict-  Cranch's  Circuit  Court  Cases,  p.  441. 

ment  for  a  misdemeanor,  for  the  peo-  Eight  indictments  were  quashed  be- 

pie,  it  is  to  be  absolute.     Others  that  fore  one  was  procured  which  was  held 

the  court  may  allow  the  defendant  to  valid. 
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causes  were  consolidated  into  one  consolidated  cause,  and 
two  of  the  causes  were  consolidated  into' another  consoli- 
dated cause,  and  petitions  were  filed  in  each  consolidated 
cause.  An  appearance  was  entered  and  an  answer  filed  in 
each  cause  on  oehalf  of  the  owner  of  the  James  ArmstroDg, 
and  an  afiSdavit  of  value  was  brought  in  by  him.  The  affi- 
davit, which  was  sworn  on  the  9th  of  May,  1874,  contained 
the  following  statements : 

The  said  bark  had  on  board  a  cargo  of  mahogany  dye- 
woods  and  broken  stowage,  and  I  say  that  the  vsQue  of  the 
said  cargo  at  the  time  aforesaid  was  the  sum  of  £3,000,  and 
no  more. 

The  said  bark  was  on  a  voyage  from  Truxillo  to  Water- 
381]  ford  for  orders,  *whence  she  was  ordered  to  London, 
and  the  freight  payable  on  the  carriage  of  the  said  c^urgo 
was  to  have  been  the  sum  of  about  £1,500,  but  inasmuch  as 
the  sum  of  £600  will  have  to  be  expended  to  convey  the 
said  cargo  from  Scillv,  where  it  now  lies,  to  London,  before 
I  can  claim  my  freight,  I  say  that  the  amount  of  freight  to 
be  earned  by  the  said  bark  is  the  sum  of  £1,000,  and  no 
more,  assuming  she  has  all  her  cargo. 

On  the  22d  of  June,  an  appearance  was  entered  .in  each 
consolidated  cause  on  behalf  of  the  owner  of  the  cargo  of 
the  James  Armstrong,  and,  on  the  25th  of  June,  the  owner 
of  the  car^o  filed  an  affidavit  of  value  similar  in  terms  to  the 
affidavit  filed  on  behalf  of  the  owner  of  the  James  Ann- 
strong.  All  the  causes  were  afterwards  consolidated  into 
one  cause,  and  the  consolidated  cause  was  heard  on  the  8th 
of  July.  At  the  hearing,  the  owner  of  the  bark  brought  in 
a  furtner  affidavit  of  value,  in  which  he  stated  that  the 
value  of  the  freight  was  not  more  than  £512,  and  at  the 
hearing  the  value  of  the  ship  and  freight  was  taken  to  be 
£1,000.  The  judge  pronounced  the  sum  of  £2,000,  to  be  due 
to  the  plaintiffs  for  their  salvage  services,  together  with 
£400  for  the  damage  sustained  by  them  in  rendering  the  said 
services. 

In  November,  1874,  the  owner  of  the  cargo  gave  notice 
that  he  intended  to  move  the  court  to  reduce  the  value  of 
the  cargo  from  £3,000  to  £1,283  16s.  lOA,  the  net  proceeds 
of  the  sale  of  the  said  cargo,  and  to  reduce  the  salvage  ac- 
cordingly. An  affidavit  in  slipport  of  the  motion  by  the 
owner  of  the  cargo,  sworn  on  or  about  the  30th  of  Novem- 
ber, 1874,  was  filed.  The  affidavit  stated  that  the  cargo  was 
insured,  and  that  the  owner  of  the  cargo,  having  given  notice 
of  abandonment  to  the  underwriters,  was  in  the  first  instance, 
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brought  in  their  costs  for  taxation,  and  such  taxation  was 
completed  on  the  4th  day  of  November,  1874,  and  thereupon 
judgment  in  this  suit  was  perfected. 

When  the  costs  were  completed,  I  proceeded  to  have  a 
statement  made  up  by  my  average  staters  in  order  to  claim 
upon  underwriters,  and  it  was  not  until  within  the  last  few 
days  that  I  have  l3een  advised  by  them,  upon  their  going 
through  the  accounts,  that  the  Value  of  the  cargo  for  the 
purposes  of  contribution  in  this  suit,  amounts  to  tlie  sum  of 
£1,283  15*.  lOd. 

Dec.  1,  1874.  BtUty  Q.C.,  and  O.  Bruce^  moved,  in  pursu- 
ance of  the  notice  of  motion  :  The  object  of  the  application 
is  to  rectify  a  mistake  made  by  the  owner  of  the  cargo,  in 
consequence  of  which  the  court  has  been  led  to  award  a 
larger  sum  to  the  plaintiffs  than  it  otherwise  would  have 
awarded ;  in  fact,  the  proportion  of  the  sum  awarded  by 
the  court,  which  the  owner  of  the  cargo  will  be  called  upon 
to  pay,  is  really  greater  than  the  amount  realized  by  the  sale 
of  the  cargo.  The  court  will  not  allow  a  mistake  to  work 
manifest  injustice  when  it  can  be  remedied.  The  owner  of 
the  cargo  only  seeks  to  be  placed  in  the  same  position  as  if 
the  true  value  of  the  cargo  had  been  brought  to  the  notice  of 
the  court  at  the  hearing.  The  Monarch  {') ;  The  Mark-  • 
383]  land  ('),  *are  authorities  which  show  that  the  court 
has  power  to  rectify  its  decrees. 

The  Admiralty  Advocate  (Dr.  Deane^  Q.C.),  and  W.  G, 
F,  Phillimore,  for  the  plaintiffs,  opposed  the  motion :  The 
cause  was  heard  in  July,  and  it  is  too  late  now  to  alter  the 
facts  upon  which  the  judgment  of  the  court  proceeded. 
Suppose  the  value  of  the  vessel  or  her  cargo  had  been  un- 
derstated at  the  hearing  of  the  cause,  the  plaintiffs  would 
not  have  been  allowed  to  come  now  to  the  court  to  alter  the 
decree  upon  the  ground  that  they  had  since  obtained  evi- 
dence to  prove  that  the  former  estimate  of  the  value  of  the 
property  was  insufficient.  If  there  was  any  doubt  about  the 
true  value,  the  owner  of  the  cargo  should  have  obtained  an 
appraisement  (*).  The  cases  cited  on  the  other  side  are  not 
applicable  ;  in  both  those  cases  the  mistake  was  a  mistake 
oi  the  court ;  in  the  present  case,  the  owner  of  the  cargo 
himself  made  the  mistake.  The  question  in  the  suit  is,  what 
was  the  value  of  the  cargo  at  Scilly  at  the  time  it  was 
brought  there,  not  what  it  fetched  months  afterwards  in  Lon- 
don. They  then  proceeded  to  discuss  tj^e  items  of  the 
accounts. 

(1)  1  W.  Rob.,  21.  (»)  See  The  Carffo  ex  Vmw,  Law  Rq>.,  1 

O  Law  Rep.,  a  A.  «fe  E.,  340.  A.  A  K.,  50. 


668  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L IL 

1875  The  James  Armstrong. 

hearing  the  court  decreed  to  the  salvors  the  sum  of  £2,000 
for  the  salvage  services  rendered  to  the  James  Armstrong 
and  her  cargo,  together  with  £400  for  the  damage  sustained 
by  them  in  rendering  the  said  services,  and  ordered  the  de- 
fendants to  pay  the  costs.  From  this  decree  the  defendants 
appealed,  but  subsequently  the  appeal  was  abandoned.  The 
owner  of  the  cargo,  on  the  1st  of  December  last,  made  an 
application  to  the  court  to  reduce  its  award,  and  produced 
new  evidence  as  to  the  value  of  the  cargo.  When  the  motion 
385]  was  made  I  thought  *it  right  that  I  should  refer  the 
question  of  the  value  of  the  freight  to  the  registrar.  The  regis- 
trar has  made  his  report,  and  ne  estimates  the  value  of  the 
freight  at  £1,000.  It^  now  appears  that  when  the  owner  of 
the  cargo  stated  the 'value  or  the  cargo  at  £3,000  he  was 
speaking  of  the  cargo  inclusive  of  freight.  It  has  been  con- 
tended tnat  the  whole  of  the  freight  received  on  the  delivery 
of  the  cargo  in  London  should  be  deducted  from  the  pro- 
ceeds of  the  cargo  in  order  to  ascertain  the  value  of  the 
cargo  for  the  purpose  of  the  salva^ge  suit.  But  I  am  not 
satisfied  that  that  is  so  ;  and  I  think  the  registrar  has  ar- 
rived at  a  proper  conclusion.  The  salvage  services  were 
completed  at  Scilly,  and  for  the  purposes  of  this  case  it  is 
necessary  to  consiaer  what  was  the  value  of  the  freight  and  of 
the  cargo  at  Scilly.  In  estimating  the  value  of  the  ireightthe 
registrar  no  doubt  had  in  his  mind  the  principle  laid  down 
by  Dr.  Lushington  in  TJie  Norma  (*).  I  am  not  satisfied 
that  it  would  be  fair  to  take  xhe  sale  in  London  six  months 
after  the  services  were  completed  as  a  test  of  the  value  of 
the  cargo  for  the  purposes  of  this  case ;  and  I  think  I  ought 
not  to  alter  the  vaiae  of  the  cargo  a^  sworn  to  in  the  affida- 
vit of  value,  except  by  deducting  therefrom  the  value  of  the 
freight.  Having  regard  to  all  the  facts,  I  think  I  shall  meet 
the  justice  of  the  case  by  holding  that  the  total  value  of  the 
property  liable  to  pay  salvage  is  less  by  £500  than  the  values 
on  which  the  court  based  its  award.  The  result  of  this  re- 
duction will  be  that  the  sum  of  £3,600  must  be  taken  as  the 
value  of  the  property  salved ;  this  value  being  made  up  as 
follows :  The  value  of  the  ship  standing  at  about  £600,  the 
value  stated  at  the  hearing  ;  the  value  of  the  freight  being 
increased  from  £612  to  £1,000,  as  found  by  the  registrar; 
and  the  value  of  the  cargo  being  reduced  from  £3,(KX)  to 
£2,000  by  deducting  from  the  £3,000  the  £1,000,  the  value  of 
the  freight.  The  amount  of  the  sum  already  awarded  as 
reward  for  the  services  rendered  must  in  consequence  be 
reduced  by  one-eighth,  that  is,  from  £2,000  to  £1,750.    To 

(^)  Lush.,  124. 
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Jan.  19,  1875. 

417]  *The  Magnet.    (L.  172.) 

The  Duke  of  Sutherland.    (6602.) 
The  Fanny  M.  Carvill.    (7052.) 

Damage — Reg^dationt  for  preventing  Collisions  at  Sea — Cowitruelion  of  the  Vl A  ue6m 
of  the  Merchant  Shipping  Act  Amendment  Act  1873  (86  d:  37  FtdL  c  85). 

The  17th  section  of  the  Merchant  Shipping  Act  Amendment  Act,  1873,  enaets: 
"  If  in  any  case  of  collision  it  is  proved  that  any  of  the  regulations  for  prerentin^ 
collision  contained  in  or  made  under  the  Merchant  Shipping  Acts,  1854  to  1873,  has 
been  infringed,  the  ship  by  which  such  regulation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  court  that  the  circnm- 
stances  of  the  case  made  departure  from  the  reg^ilation  necessary : 

Held,  that  this  section  applies  only  to  cases  of  collision  where  there  has  been  a 
material  infringement  of  the  regulations  which  by  possibility  might  have  ctosed 
or  contributed  to  the  collision. 

The  Magnet. 

This  was  a  cause  of  damage,  instituted  on  behalf  of  the 
company  styled  the  "Wisby  Skepps  Roderi  Bolag,"  of 
Wisby,  Sweden,  the  owners  of  the  bark  Eugenie,  against 
the  steamship  Magnet. 

The  petition  alleged  in  substance  as  follows  : 

At  about  0.30  a.m.  on  the  15th  day  of  November,  1874, 
the  Swedish  bark  Eugenie,  of  398  tons  English  measure- 
ment, in  charge  of  a  pilot,  whilst  on  a  voyage  from  Liver- 
pool to  Buenos  Avres,  was  about  four  or  five  miles  to  the 
eastward  of  the  iforth-West  Lightship. 

The  wind  at  such  time  was  about  north-west  by  west,  a 
strong  breeze.  The  tide  was  flood,  and  of  the  force  of 
about  one  knot  and  a  half  per  hour,  and  the  weather  was 
dark  and  rainy,  and  the  Eugenie  was  sailing  close  hauled 
by  the  wind  on  the  port  tack,  heading  about  north  by  east, 
and  proceeding  at  the  rate  of  about  eight  knots  per  hour. 
Her  proper  regulation  lights  were  duly  exhibited  and  burn- 
ing brigntly,  and  a  good  look-out  was  being  kept 

At  such  time  the  masthead  and  green  lights  of  two  steam 
vessels,  about  a  quarter  of  a  mile  apart,  were  seen  at  the 
distance  of  about  two  miles  from  the  Eugenie,  and  bearing 
broad  on  her  jDort  bow.  The  Eugenie  was  kept  close 
hauled  by  the  wind  on  the  port  tack,  and  the  heaamost  of 
the  said  steamers  passed  clear  ahead  of  her,  but  the  stem- 
mdst  one,  which  proved  to  be  the  above-named  screw 
steamer  Magnet,   instead  of  taking  proper  measures  for 
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starboard  side  at  the  fore  jmrt  of  the  bridge.  The  Eugenie 
dragged  along  the  starboard  side  of  the  Magnet,  tearing 
awa^  the  rails,  bulwarks,  and  davits  of  the  Magnet,  and 
causing  other  damage  to  her. 

The  Elugenie  neglected  to  have  her  side-lights  properly  ex- 
hibited, according  to  the  regulations  in  force  for  preventing 
collisions  at  sea,  and  was  in  fault  for  such  neglect. 

The  said  collision  was  occasioned  by  the  negligence  ol 
those  on  board  the  Eugenie. 

The  said  collision  was  not  occasioned  or  contributed  to  by 
any  negligence  of  those  on  board  the  Magnet. 

The  allegations  contained  in  the  petition,  save  as  admitted 
by  this  answer  are  denied. 

The  case  was  heard  on  the  18th  and  19th  of  December  last 
on  oral  evidence  before  the  judge,  assisted  by  two  of  the 
elder  brethren  of  the  Trinity  Corporation.  On  behalf  of 
419]  the  owner  of  *the  Ma^et  evidence  was  offered  to  show 
that  the  side-lights  of  the  Eugenie  were  not  in  accordance 
with  the  regulations,  and  after  the  evidence  had  been  given 
the  court  requested  the  elder  brethren  to  inspect  the  side- 
lights of  th«  Eugenie  and  to^ examine  the  vessel.  The  result 
of  the  evidence  and  the  substance  of  the  report  of  the  elder 
brethren  appears  f^om  the  judgment. 

Bvit^  Q.C.,  and  E.  C.  Clarkson^  appeared  for  the  jjlain- 
tiflfs. 

Milward^  Q.C.,  and  O.  Bruce^  for  the  defendant 

The  Coubt  pronounced  that  the  Magnet  was  to  blame. 

The  question  whether  the  Eugenie  was  not  also  to  blame 
under  the  provisions  of  the  17tn  section  of  36  &  87  Vict, 
c.  85,  was  then  argued  by  counsel. 

The  following  authorities  were  referred  to :  TTie  Biier- 
niai'U  TheAmalia{')i  TTie  BdUey  {*) ;  TheOnlc^axeO] 
2%e  Explorer  (•). 

Our.  adv.  wJJL 

The  Duke  of  Sutherland. 

This  case  arose  out  of  a  collision  which  occurred  on  the 
morning  of  the  23d  of  August,  1873,  off  Holyhead,  be- 
tween the  Maggie  Trimble,  an  iron  ship  of  786  tons,  and  the 
steamship  DuKe  of  Sutherland. 

The  solicitors  for  the  plaintiffs,  the  owners  of  the  Maggie 
Trimble,  alleged  in  the  petition  substantially  as  follows : 


(1)  2  Asp.  Mar.  Cas.,  464. 

(«)  Br.  &  Lush.,  151. 

(»)  Law  Rep.,  2  P.  C,  198. 


(*)  Law  Rep.,  2  A.  <k  £.,  825. 
(»)  Law  Rep.,  8  A.  <fe  £.,  289. 
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about  S.E.  by  S.,  five  or  six  miles  distant.  The  wind  was 
then  blowing  a  fresh  breeze  from  the  E.  by  S.,  the  tide  was 
ebb,  and  running  about  two  and  a  half  faiots.  The  Duke 
of  Sutherland  was  then  steering  her  course  for  Holyhead, 
S.E.  by  E.  i  E.,  her  speed  being  about  twelve  knots;  her 
regulation  lights  duly  exhibited  and  burning  brightly,  and 
a  good  look-out  being  kept  on  board  her. 

In  those  circumstances  those  on  board  the  Dnke  of 
Sutherland  observed  three  bright  lights  about  four  points 
on  the  port  bow  of  the  Duke  of  Sutherland,  and  took  them 
to  indicate  a  vessel  in  tow  of  a  steamer  going  the  other 
way,  and  while  examining  them  made  out  that  they  were 
being  carried  by  a  ship  under  sail,  which  turned  out  to  be 
the  Maggie  Trimble.  The  Maggie  Trimble  was  then  close 
under  the  port  bow  of  the  Duke  of  Sutherland,  but  no 
other  lights  were  sighted  on  board  the  Maggie  Trimble, 
which  was  heading  S.S.W.,  or  thereabouts.  The  helm  of 
the  Duke  of  Sutherland  was  put  hard  a-port  as  soon  as  the 
Maggie  Trimble  was  seen  to  be  a  sailing  vessel,  but  imme- 
diately afterwards  the  Maggie  Trimble  ran  into  the  Duke 
of  Sutherland,  the  cutwater  of  the  Maggie  Trimble  striking 
the  spring  beam  of  the  after  port  sponson  of  the  Duke  of 
Sutherland,  and  doing  considerable  damage. 

Save  as  herein  appears,  the  defendants  deny  the  several 
allegations  of  the  petition. 

The  Maggie  Trimble  did  not  carry  the  lights  requu^  by 
law. 

421]  *The  Maggie  Trimble  carried  lights  other  than  those 
allowed  and  required  by  law. 

Those  on  board  the  Maggie  Trimble  neglected  to  take  the 

E roper  measures  in  due  time  to  warn  tnose  on  board  the 
>uke    of   Sutherland  of   the   proximity  of    the   Maggfe 
Trimble. 

The  aforesaid  collision  between  the  Maggie  Trimble  and 
the  Duke  of  Sutherland  was  wholly  occasioned  by  the  im- 

f)roper  navigation  of  the  Maggie  Trimble,  and  other  neg- 
igence  of  those  on  board  that  vessel. 

The  aforesaid  collision  was  not  occasioned  by  any  negli- 
gence of  those  on  board  the  Duke  of  Sutherland,  but  ^tis, 
so  far  as  they  were  concerned,  an  inevitable  accident 

The  case  was  on  the  15th  of  January  last  heard  on  oral 
evidence  before  the  judge,  assisted  by  two  of  the  elder 
brethren  of  the  Trinity  Corporation. 

Milward,  Q.C.,  and  G,  Bruce^  appeared  for  the  plaintiffs. 

Butt^  Q.C.,  and  J,  P.  Aspinall^  for  the  defendants. 
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At  this  time,  and  under  these  circumstances,  the  green 
light  of  a  vessel,  which  afterwards  proved  to  be  the  abo?^ 
named  vessel  Fanny  M.  Carvill,  was  seen  at  the  distance  of 
about  a  mile  and  a  half,  and  bearing  about  two  points  on 
the  port  bow.  The  Fanny  M.  Carvill  was  on  the  port  taxjk, 
and  the  Peru  was  kept  close-hauled  by  the  wind  on  the  star- 
board tack,  in  the  expectation  that  the  Fanny  M.  Canill 
would  keep  out  of  her  way,  as  she  ought  to  have  done ;  bnt 
the  Fanny  M.  Carvill  apjjroached,  and  although  loudly 
hailed  from  the  Peru,  ran  into  and  struck  the  reru  upon 
the  port  side,  about  midships,  and  did  her  so  much  damage 
that  she  was  compelled  to  proceed  to  the  Downs,  and  after- 
wards to  be  towea  to  London  for  repairs. 

A  good  look-out  was  not  kept  on  board  the  Fanny  M. 
Carvill. 

The  Fanny  M.  Carvill  improperly  neglected  to  take  in 
duo  time  proper  measures  for  keeping  out  of  the  way  of  the 
Peru,  ana  improperly  neglected  to  ke^p  out  of  the  way  of 
the  Peru. 

The  said  collision  was  occasioned  by  the  improper  naviga- 
tion of  the  Fanny  M.  Carvill  and  the  negligence  of  those  on 
board  her. 

The  said  collision  was  not  in  any  way  occasioned  by  any 
negligence  on  the  part  of  those  on  board  the  Peru. 

On  behalf  of  the  owners  of  the  Fanny  M.  Carvill,  the  fol- 
lowing answer  was  filed : 

About  9.30  p.m.  on  the  18th  day  of  November,  1874,  the 
bark  Fanny  M.  Carvill,  of  592  tons  register,  and  manned  by 
a  crew  of  twelve  hands  all  told,  whilst  on  a  voyage  from 
London  to  Barcelona  with  deals,  was  about  fourteen  miles 
off  Bea'chy  Head. 

At  such  time  there  was  a  strong  breeze  from  W.  to  W.  by 
N.,  the  weather  was  cloudy  but  clear  on  the  water,  and  the 
423]  tide  was  running  to  the  westward,  *the  Fanny  M.  Car- 
vill was  on  the  port  tack,  close-hauled  under  single  reefed 
upper  maintopsail,  lower  foretopsail,  reefed  foresail,  fore- 
topmast  staysail,  and  mizen  staysail,  heading  about  N.N. 
W.,  and  sailing  at  the  rate  of  two  and  a  half  knots  per  hoar, 
the  proper  regulation  sailing  lights  were  duly  exhibited  and 
burning  brightly,  and  a  good  look-out  was  being  kept. 

Under  these  circumstances  the  red  light  of  a  vessel,  which 
afterwards  proved  to  be  the  bark  Peru,  was  seen  about  fodr 
points  on  the  starboard  bow  of  the  Fanny  M.  Carvill,  and 
distant  about  two  miles.  Almost  immediately  afterwards 
the  green  light  of  the  Peru  came  into  view.     Those  on  board 
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Where  are  the  lights  fixed  in  your  ship  ? — They  are  fixed 
about  abreast  of  the  windlass,  after  part  of  the  forecastle. 
424]     *And  were  the  screens — how  did  the  screens  run,  the 
shade  or  screen? — Run  parallel  with  the  keel. 

How  far  f oi-ward  did  the  screens  go  ? — ^They  would  be 
eight  feet  before  the  fore  rigging. 

That  is  not  quite  the  question.  We  want  you  tx)  tell  us, 
captain,  how  far  they  ran  from  the,  light  forward ;  from  the 
light,  the  length  of  the  screen  ?— 2  ft.  6  in. 

Is  there  any  reason  why  it  is  not  longer? — Because,  if  it 
should  be  longer,  it  would  go  outside  the  bow  and  the  seas 
would  take  it  away. 

Now  then,  describe  to  me  with  regard  to  the  cathead, 
where  your  lights  are ;  how  far  abaft  the  cathead  ?  You 
know  the  cathead? — Yes,  sir;  1  think  about  seven  or  eight 
feet  aft  of  the  cathead. 

Would  that  be  on  the  bluff  of  the  bow,  then— ou  the 
round  of  the  bow,  the  bluff  of  the  bow  ? — Just  as  the  round 
commences. 

And  do  I  understand  you  to  say  that  the  reason  your 
screens  were  not  longer  was  that  they  would  have  come  to 
where  the  bow  falls  away — ^rounds  ?— Yes. 

And  so  would  have  projected  beyond  the  side  and  the 
lights  would  have  been  liable  to  be  washed  away ! — Yes. 

That  might  have  been  a  very  good  reason  for  putting  them 
a  little  further  back,  might  it  not?— No,  I  could  not  get 
them  further  back. 

Why  ? — Because  of  the  standing  gear  at  the  after  part  of 
rail. 

You  might  have  fixed  them  somewhere  else!— I  fixed 
them  in  the  best  place  I  could. 

You  know  by  law  you  are  required  to  have  the  screens 
not  less  than  three  feet,  do  you  not.  That  is  your  law  as- 
well  as  ours  ? — Yes. 

Not  less  than  three  feet? — Yes. 

Then  I  may  take  it,  I  suppose,  that  the  right  thing  if  you 
can  do  it  is  to  have  the  screens  three  feet  from  the  light  ?— 
Yes,  I  could  not>  have  them  longer. 

Sir  Robert  Phillimore  :  I  am  of  opinion  that  the  Pern, 
a  starboard- tacked  vessel,  continued  on  her  course  without 
alteration  up  to  the  time  of  the  collision ;  that  it  is  untrue, 
as  stated  by  the  witnesses  on  the  part  of  the  Fanny  M.  Car- 
vill,  that  the  Peru  ever  came  right  up  into  the  wind  two  and 
a  half  points  with  her  sails  flat  aback. 

I  am  of  opinion  that  the  green  light  of  the  Peru  was  not 


680  ADMIRALTY  AND  ECCLESIASTICAL  COUETS.  [L  H 

1875  '    The  Magnet. 

of  the  court  that  the  circamstances  of  the  case  made  a  de- 
parture from  the  regulation  necessary." 

It  has  been  contended  that  any  infringement  of  any  regu- 
426]  lation  *made  under  the  authority  of  the  statutes  com- 
pels the  court  to  pronounce  the  vessel  which  is  guilty  of 
such  infringement  to  be  in  fault,  unless  the  infringement  was 
in  the  circumstances  necessary,  that  is  to  say,  that  a  vessel 
carrying  a  perfect  starboard  light,  and  run  into  on  the  star- 
board side  by  a  vessel  which  ought  to  have  avoided  her,  is 
nevertheless  in  fault  if  she  have  no  port  light,  or  a  deficient 
one  ;  or  that  a  vessel  ahead  of  another,  which  overtakes  her 
and  runs  into  her  stern,  is  nevertheless  in  fault  if  she  has 
deficient  or  no  side-lights,  although  her  side-lights,  if  prop- 
erly exhibited,  could  not  possibly  have  been  seen  by,  or 
have  in  any  way  affected,  the  overtaking  vessel.  1  say 
nothing  as  to  the  injustice  of  applying  sucm  a  construction 
of  the  English  statute  to  foreign  vessels,  but,  irrespective  of 
any  such  considei-ation,  I  decline,  as  at  present  advised,  to 
put  a  construction  which  appears  to  me  fraught  with  ab- 
surdity and  injustice  upon  the  statute,  even  with  respect  to 
British  vessels.  I  think  the  infringement  spoken  of  must 
mean  an  infringement  not  indeed  necessarily  causing  the 
collision,  but  connected  with  it — an  infringement  material  to 
the  case  and  by  possibility  causing  or  contributing  to  it ; 
not  an  infringement  wholly  immaterial  to  the  case,  and 
which  by  no  possibility  could  have  anything  to  do  with  the 
collision.  I  do  not  think  that  this  construction  of  the  statute 
is  at  variance  with  the  decision  of  the  Privy  Council  in 
The  Hibernia  ('),  which  I  have  carefully  perused. 

And  here  it  may  be  convenient  to  say  a  word  on  the  legal 
effect  of  instructions  given  by  the  board  of  trade  to  their 
surveyors — a  matter  much  discussed  before  me  in  cases  of 
this  description.  Such  instructions  may  be  prudent  and 
proper,  though  it  appears  that  they  are  frequently  changed ; 
out  except  in  so  far  as  they  are  authorized  by  statute  they 
can  have  no  binding  effect  upon  English,  much  less  upon 
foreign,  vessels.  The  regulations  are  of  a  different  charac- 
ter, and  being  adopted  by  foreign  states,  have  by  virtue  of 
treaties  ot  conventions  an  international  obligation. 

There  are  three  cases  now  before  the  court  m  which  I  have 
reserved  for  consideration  the  construction  of  the  statute. 
I  now  proceed  to  apply  to  them  the  provisions  of  the  statute 
construed  upon  the  principles  which  I  have  stated.  The 
427]  first  is  The  Magnet,  *the  second  The  Duke  of  Suther- 
land, the  third  The  Fanny  M.  Carvill.     In  these  cases  I  have 

(')  2  AspinwaU,  Mar.  Law  Cas.,  454. 
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The  second  mate  said  he  saw  no  difference  between  them  and 
any  otlier  lights.  And  the  captain  of  the  Eugenie  swore 
that  when  on  board  the  Magnet,  after  the  collision,  he  saw 
them  more  than  two  miles';  while  none  of  the  witnesses  pro- 
duced in  behalf  of  the  Magnet  were  interrogated  as  to 
whether  the  lights  of  the  Eugenie  were  not  boroing  brightly 
after  the  collision.  It  was  further  contended  that  the  lights 
which  were  on  the  fore  part  of  the  mizen  rigging,  on  tlie 
channel  boards,  and  level  with  the  rail,  were  not  so  placed 
so  as  to  be  visible  according  to  the  regulations,  becausetUey 
were  abaft  tlie  broadest  part  of  tlie  ship,  and  were  obscured 
by  the  fore-topmast  backstay,  and  because  a  dead  eye  came 
before  the  lens  of  the  lamp. 

There  was  some  argument  respecting  the  length  of  the 
screens  which,  I  think,  was  not  insisted  upon. 

With  regard  to  the  obscuring  of  the  lights,  there  was  a 
conflict  of   scientific  and  positive  testimony.     After  fiome 
considi^ration  and  conference  with  the  Trinity  Masters,  I  de- 
termined on  putting  into  execution  the  authority  which  the 
statute  (')  gives  me,  requesting  them  to  inspect  the  ship  and 
make  the  proper  experiments  for  ascertaining  whether  tlie 
lamps  were  of  a  proper  character,  to  be  visible  at  a  propw 
distance,  and  whether  they  were  not  obscured  by  any  part 
In  taking  that  course  I  may  have  given  loo 
itruction  to  the  pleading  of  the  Magnet,  in 
ion  as  to  the  position  of  the  lamps  was  per- 
with  sufficient  distinctness. 
'thren  have  reported  "that  having  been  re- 
o  report  on  the  sufficiency  of  the  side-lights 
and  to  examine  the  said  vessel  for  the  pun- 
ning whether  there  is  anything  in  her  con- 
he  position  of  her  tackle  or  furniture  which 
tie  said  lights  from  being  seen  when  plawd 
re  positions,  we  proceeded  to  Long  foach 
L  or  the  30th  ultimo,  and  anchoring  a  vessfl 
*T  mile  mark,  made  arrangements  whereby 
accurately  iix  the  range  of  the  light.    Tlie 
ligli  t,  clear  overhead,  and  perfectly  calm,  bnt 
iter:  at  6  p.m.,  it  being  quite  dark,  the  En- 
ire  placed  in  each  quarter  of  the  vessel  sosta- 
eeded  in  a  boat  up  the  reach,  with  tbereflec- 
ts  turned  directly  upon  us,  thereby  giving 
to  the  Eugenie,  when  the  green  light  disaj)- 
e  at  lialt  a  mile,  and  the  red  light  at  a  cable  3 
;he  mile.     Upon  a  perfectly  clear  night  we 

(')  24  Vii'l,.  c.  10.  ».  IS. 


fht 


"Ditto,  aided  by  the  reflect 

"Power  of  liglit  with  red  shi 

"Ditto,  with  green  ditto 

which,  in  oar  opinion,  is  considera 

now  in  use,  and  perfectly  ineificien 

"Having  received  information  fi 
Engenie  wonld  be  ready  for  onr 
instant,  we  proceeded  to  Liverpool 
the  vessel  on  the  following  mornin 
placed  in  their  regular  positions,  ai 
ship,  from  light  to  light,  was  foui 
four  feet  at  a  corresponding  heigh 
the  fore-topmast  backstays  ;  the  w 
backstay  to  backstays  was  found  t 
that  an  obstruction  ot  three  inchei 
directly  in  front  of  the  lights." 

Adding  to  the  evidence  already 
the  Trinity  Masters,  and  conside 
together,  I  must  pronounce  the  E 
language  of  the  statute,  in  fault  i 
regulations  respecting  the  sufficien 

With  respect  to  the  case  of  The 
was  not,  I  tnink,  contended  that  tl 
strocted  and  of  such  a  character 
ivgulations.  The  dispute  was  aa 
board  of  trade  surveyor  required  * 
altered ;  this  may  have  been  prudt 
npoti  the  evidence  that  the  lights 
as  to  infringe  the  regulation  with 
I  pronounce,  therefore,  the  Duke 
fault. 

With  respect  to  tlie  case  of  Tli 
evidence  was  that  the  screens  proh 
3  ■feet.  The  object  of  the  regulatK 
is  to  prevent  the  side-lights  from  b 
for  tills  purpose  it  directs  the  scree 
feet.  It  is,  so  to  speak,  a  subsidia 
pose  of  securing  the  visibility  ol 
gfneral  visibility  of  the  lights  bein 
the  former  regulations. 

I  have  stated  in  my  former  jud 


684  ADMIRALTT  AND  ECCLESIASTICAL  COURTS.  [L  E. 

1876  The  Earl  Spencer. 

the  green  light  was  not  seen  across  the  bow  of  the  Peru  by 
those  on  board  the  Fanny  M.  Carvill ;  and,  according  to  the 
evidence,  if  the  length  of  the  screens  in  the  Pern  had  ex- 
tended further  outside  of  the  bows  a  sea  might  have  washed 
them  away.  Upon  the  whole,  I  think  that  I  am  not  com- 
pelled to  say  that  the  deficiency  in  the  lei^th  of  the 
screens  was  an  infringement  of  the  regulation  according  to 
my  construction  of  the  statute ;  and,  that,  therefore,  the 
Peru  is  legally  in  fault  for  a  collision,  which  her  non-observ- 
ance of  the  regulations  certainly  did  in  no  way  occasion. 
I  pronounce  the  Fanny  M.  Carvill  alone  in  fault. 

Solicitors  for  owners  of  the  Eugenie :  Bateson  <£  Co, 

Solicitors  for  owner  of  the  Magnet :  Jenkins^  Rae  i 
Jenkins. 

Solicitors  for  owners  of  the  Maggie  Trimble :  Wood  & 
Tinkler. 

Solicitor  for  owners  of  the  Duke  of  Sutherland :  Hoberts. 

Solicitor  for  owners  of  the  Peru  and  of  her  cargo :  Cooper. 

Solicitors  for  owners  of  the  F.  M.  Carvill :  Stokes,  Saun- 
ders &  Stokes. 


[Law  Reports,  4  Admiralty  and  Ecclesiastical  Courts,  431.] 

Feb.  18,  1876. 

431]  .  *TnE  Earl  Spencer.    (7061.) 

Jieffulntions  for  preventing  Collisions  at  Sea — Art  17 — No  Ohligation  to  exhibit  «¥ 
otJier  tJian  the  Regulation  Lights — Rejection  of  Evident^  on  mixed  Questions  of  Lvs 
and  nautical  SkiU, 

In  a  case  where  a  sailing  vessel  under  way,  with  her  regulation  lights  properly  ex- 
hibited, was  overtaken  and  run  down  by  a  steamer  at  night,  it  was  held  that  no 
blame  attached  to  the  sailing  vessel  for  not  exhibiting  a  light  over  her  stem. 

Tins  was  a  cause  of  damage  instituted  on  behalf  of  the 
owners,  master,  and  crew  of  the  schooner  Merlin,  and  on 
behalf  of  the  owners  of  the  cargo  lately  laden  on  board 
thereof,  against  the  steamship  Earl  Spencer  and  her  owners. 

The  petition  alleged  in  substance  as  follows : 

About  5  a.m.  on  the  17th  day  of  October,  1874,  the  Mer- 
lin, whilst  in  prosecution  of  a  voyage  from  Carmathen  to 
Liverpool,  with  a  cargo  of  tin  plate,-  was  in  Holyhead  Bay, 
inside  of  the  breakwater. 

The  wind  at  such  time  was  about  south-south-west,  a 
moderate  gale ;  the  weather  was  rainy,  and,  the  tide  was 
about  one  hour  and  a  half  ebb,  and  the  Merlin  had  her 
proper  regulation  lights  duly  exliibited  and  burning  brightly. 
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covering  immediately  afterwards  that  the  Merlin  was  under 
way,  the  master  of  the  Earl  Spencer  ordered  the  engines  of 
tliat  vessel  to  be  stopped  and  reversed  full  speed,  which 
order  was  immediately  obeyed ;  but  the  time  which  had 
elapsed  from  the  sighting  of  the  Merlin  was  so  short, 
and  as  the  Merlin  was  steering  a  course  which  crossed  the 
course  of  the  Earl  Spencer,  that  latter  vessel  was  unable  to 
avoid  the  Merlin,  but  her  bow  came  in  contact  with  the  stem 
and  port  quarter  of  the  Merlin.  • 

Save  as  herein  appears  the  defendants  deny  the  several 
allegations  of  the  plaintiflfs'  petition. 

Those  on  board  the  Merlin  improperly  omitted  under  the 
circumstances  of  the  case  to  hail  the  Earl  Spencer,  or  to 
show  a  light,  or  to  take  any  proper  measures  in  due  time  to 
warn  those  on  board  the  Earl  Spencer  of  the  proximity  and 
position  of  the  Merlin,  although  from  the  relative  position 
of  the  two  ships  the  regulation  lights  of  the  Merlin  were  not 
visible  to  those  on  board  the  Earl  Spencer. 

Those  on  board  the  Merlin  neglected  to  observe  and 
comply  with  the  provisions  of  articles  19  and  20  of  the  regu- 
lations for  preventing  collisions  at  sea. 

The  said  collision  was  occasioned  or  contributed  to  by 
some  or  one  of  the  acts  or  defaults  set  forth  in  the  6th  and 
6th  articles  of  this  answer,  or  otherwise  by  the  negligence  of 
those  on  board  the  Merlin. 

The  said  collision  was  not  occasioned  by  any  negligence 
oT  those  on  board  the  Earl  Spencer,  but  was,  so  far  as  they 
were  concerned,  an  inevitable  accident. 

The  case  was  heard  on  the  11th  of  February,  1875,  on  oral 
evidence  by  the  judge,  assisted  by  twoof  the  Elder  Brethren 
of  the  Trinity  Corporation.  It  was  admitted  that  the  Earl 
Spencer,  just  before  the  time  of  the  collision,  was  proceed- 
ing at  the  rate  of  eleven  knots  an  hour,  and  that  the  Merlin 
did  not  show  any  light  over  her  sfeern.  The  master  of  the 
433]  Merlin  stated  on  cross-examination  *that  if  he  had 
seen  the  Earl  Spencer  sooner  than  he  did,  he  would  have 
shown  a  light  over  the  stern  of  his  vessel. 

The  master  of  the  Earl  Spencer  was  called  as  a  witness  on 
behalf  of  the  defendants,  and  he  gave  evidence  as  follows: 

Until  you  saw  this  vessel  I  believe  we  shall  be  quite  agreed 
you  were  going  full  speed  ? — Yes. 

Is  it  your  custom  to  go  into  the  harbor  full  speed  or  not! 
— Yes,  except  when  it  is  foggy. 

On  a  dark  night  like  this,  and  blowing? — Yes?  if  we  did 


Sir  Robkr 
■whatever  wit 
the  Bteamer  i 
which,  in  the 

to  enter  Holy..<7"u  i^^.^^,.,  ^^u^  ««  ^..^  >,.,u^.  (^...v  .,..u^.u. 
will  take  a  little  time  to  coaeider,  and  will  deliver  a  reasoned 
judgment. 

Cur.  adu.  vuU. 

Feb.  18.  Sir  Robert  Phillimore:  The  question  re- 
served in  this  case  is  whether  the  Merlin  be  not  to  blame  as 
weir  as  the  Earl  Spencer — already  pronounced  fo  be  to 
blame— because  she,  the  Merlin,  did  not  exhibit  a  light  over 
lier  stern.  I  must  eonaider  this  question  with  reference  to 
the  parficular  case  and  the  general  law. 

Fn-st,  as  to  the  particular  case.  The  Elder  Brethren  were 
careful  to  draw  my  attention  to  the  fact  that  the  crew  of 
this  little  schooner  were  only  four  in  number.  That  the 
master  was  engaged  in  steering  and  the  three  others  in  mak- 
ing sail,  and  in  their  opinion  there  was  not  time  or  oppor- 
tunity to  have  exhibited  a  liglit  over  the  stem.  In  tbis 
-opinion  I  agree,  but  I  am  afraid  I  mast  also  coBsider, 
Becondlv,  what  the  general  law  Is. 

That  law  is  to  be  found  now  exclusively  in  the  regulations 
for  preventing  collisions  at  sea.  The  regulations  carefully 
prescribe  the  occasions  upon  which  lights  are  to  be  carried, 
and  the  character  and  position  of  those  lights. 

It  is  not  denied  that  no  express  provision  is  to  be  fonnd 
for  the  exhibition  of  a  light  to  an  overtaking  vessel.  The 
second  article  of  the  regnlations  rules  that  the  lights  mea- 
tioned  in  certain  following  articles  and  no  others  shall  be 
carried  in  all  weathers,  from  sunset  to  sunrise ;  and  it  is 
clear  that  the  case  of  an  overtaking  vessel  was  in  the  con- 
435]  templation  of  the  fraraers  of  the  regulations,  for  "Arti- 
cle 17  says :  "  Every  vessel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  the  said  last-mentioned  vessel  ;'*  and 
if  it  be  ever  the  duty  of  the  vessel  overtaken  to  exhibit  a 
stem  light,  here  was  surely  the  place  where  it  would  have 
been  mentioned. 

It  is  no  secret  that  great  nautical  authorities  are  divided 
in  their  opinion  oa  the  subject  of  the  advantage  or  disadvan- 
tage of  exhibiting  a  stem  light.  It  may  be  proper  that  a 
regulation  to  this  effect  should  be  made.  I  do  not  offer  an 
opinion  on  the  point. 

The  regulations  having  an  international  character,  any 
change  would  of  course  require  great  consideratioo,  caution, 
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A  ihlpowaer  tigned  bUla  of  lading  for  the  dne  ddivsry  of  ou^  tl  the  poet  <A  &■ 
chaixe,  ths  daugen  at  the  bbu  aad  tire  <m\j  excepted  : 

Had,  that  the  exceptions  in  the  billi  of  lading  did  not  operate  to  protect  bin  (rao 
liability  for  damage  doae  to  the  cargo  by  sea  water,  let  into  the  hold  in  oanwqHoin 
of  the  buTBtrooB  act  of  the  crew  in  boring  holea  in  the  abip  during  her  vojige,  Ix 
the  pnrpoae  of  icutlling  her. 

Difference  between  "danger*  of  the  seaa"  in  a  bill  of  lading  and  inapidkuof 

TV  Fmdom,  (Iaw  Rep.,  S  P.  C,  GS4J  oommented  on. 

This  was  aa  appeal  from  a  decree  of  the  County  Court  ol 
Durham,  in  a  suit  instituted  under  the  2d  section  of  the 
County  Courts  Admiralty  Jurisdiction  Act  Amendment  Act, 
1869  (32  &  33  Vict  c.  51). 

The  Chasca,  the  veasel  t>roceeded  against,  an  American 
ship,  was  chartered  by  her  master  at  San  Francisco,  to  pro- 
oeea  to  Portland,  Oregon,  and  there  load  a  cargtl  of  wheat; 
and  therewith  proceed  to  Liverpoal  or  Cork  for  orders,  and 
thence  to  a  safe  port  in  the  United  Kingdom  or  on  the  Con- 
tinent, betweea  Havre  and  Hamburg.  The  master  to  Bgn 
bills  of  lading  at  not  less  than  chartered  freight,  withoat 
prejudice  to  the  charterparty.  The  wheat  was  loaded  at 
Portland,  and  bills  of  lading  were  given  for  the  due  deliveir 
of  the  cargo  at  the  port  of  discharge,  the  dangers  of  the  saw 
and  fire  only  excepted. 

During  the  voyage,  holes  were  found  to  tave  been  bored 
with  augers  in  the  sides  of  the  Chasca  below  the  wateiiine. 
The  holes  were  successfully  plugged  after  several  honiB, 
during  which  the  ship  continnoSy  leaked.  Aftt^rwardB, 
some  of  the  crew,  who  had  been  put  in  irons  for  mntiny, 
confessed  that  they  had  bored  the  holea.  On  the  arriTal  of 
the  ship  at  West  Hartlepool,  her  cargo  was  fonnd  to  be 
damag^  by  salt  water.  It  was  disputed  in  the  CoDBty 
Court  whether  the  salt  water  which  reached  the  wheat  got 
into  the  ship  through  the  holes  or  owing  to  her  straining  i" 
heavy  weather.  The  learned  judge  professed  himself  satis- 
fied upon  the  evidence  that  the  cargo  had  been  damaged  by 
water  which  got  into  the  ship  through  the  holes  made  by 
447]  the  crew,  but  held  that  "the  shipowner  was  not  liable 
for  such  damage  under  the  bill  of  lading.  From  this  decree 
the  appeal  was  brought. 
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Cohen,  Q.C.,  in  i 
The  doctrine  of  th 
Here  the  shipowni 
upon  him  and  auch 
Orill  V.  Iron  Screw 

Sir  Robert  Phillimore:  The  only  question  ra  tlus 
case  is  whether  da.mage  resulting  from  the  barratrona  act 
of  the  crew,  in  boring  holes  in  a  ship's  sides,  falls  ODder 
the  exception  of  danzers  of  the  seas  in  the  bill  of  lading. 
The  learned  judge  of  the  County  Court  has  come  to  the  con- 
clusion that  it  does,  founding  his  opinion  upon  a  preanmed 
analogy  between  cases  of  policies  of  insurance  and  esses 
depending  upon  contracts  contained  in  bills  of  lading.  This 
analogy  is  in  my  judgment  fallacious.  In  questions  «nsijig 
on  exceptions  introduced  into  contracts  of  aflFreightraeDt, 
the  court  is  bound  to  look  to  the  real,  and  not  merely,  as  in 
cases  of  marine  insurance,  to  the  proximate,  cause  of  the 
loss.  The  only  authority  cited  to  the  contrary  has  been  a 
dictum  in  The  Jfreedom  {'),  where  the  learned  jndge  who 
delivered  the  judgment  of  the  Privy  Council  says:  "The 
words  'perils  of  the  seas'  in  the  bill  of  lading  must  of 
course  be  taken  in  the  sense  in  which  they  are  used  in  a 
policy  of  insurance.  It  is  a  settled  rule  of  the  law  of  in- 
Burance  not  to  go  into  distinct  causes,  bat  to  look  exclo- 
sively  to  the  immediate  or  proximate  cause  of  the  loss. 
This  dictum  was  in  no  way  necessary  to  the  decision  of  the 
case  before  their  Lordships,  and  it  appears  to  me  that  it  was 
an  erroneous  dictum  that  must  have  found  its  way  throng 
inadvertence  into  their  Lordships'  judgment.  The  cases  in 
449]  the  Privy  Council  and  those  in  the  Courts  of  *Com[non 
Law,  particularly  Lloyd  v.  General  Iron  Screw  Colliery  Cba- 
pany  (')  and  Orill  v.  Oeneral  Iron  Screw  Colliery  Companyi^] 
show  that  losses  occasioned  by  negligence  are  not  within 
the  exception  of  "perils  of  the  seas"  in  a  bill  of  lading. 
A  fortiori,  therefore,  losses  by  barratry  are  not  withir  """ 
exception,  and  the  boring  of  the  holes  was  admittedly 
barratrous  act  of  the  crew.  Comnion  sense  and  the  i 
ests  of  navigation  seem  to  render  it  desirable  that  com 
law  should  not  include  barratry  within  the  exceptic 
dangers  or  perils  of  the  seas,  and  the  entire  tenor  ol 
decisions  justifies  me  in  refusing  so  to  include  it.  Thi 
cree  of  the  court  below  is  therefore  reversed  with  costs. 

Solicitors  for  appellants  :  Pritchard  <fe  Sons. 

Solicitor  for  respondents:  Cooper. 

(')  Lftw  Bop.,  1  C.  P.,  flOO  ;  Law  Rap.,         (•)  3  H.  A  C.  284 ;  SS  L.  J.  (Bi- 
S  C.  P.,  476.  (*)  Law  Rep.,  1  C.  P.,  800;  ln" 

(')  Law  Rep.,  3  P.  C.  B94,  3  C.  P..  47B. 
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master  of  the  Finiaterre,  on  receipt  of  a  commnnica- 
■om  Captain  Peile,  at  once  got  up  steam  and  made 
ations  for  towing ;  and  by  about  1  p.m.  the  Piob- 
as  able  to  weigh  anchor  and  put  out  to  sea  under 

having  previously  taken  on  board  from  the  Simoom 
iting  Lieutenant  Adlam,  transport  agent  at  St.  Vin- 
wo  petty  officers,  four  seamen,  and  twenty-one  Kroo- 
Dgether  with  a  9-inch  hawser  and  other  gear,  sent  by 
der  of  Captain  Peile.  The  wind  at  this  time  wis 
g  a  fresh  gale  from  the  north  and  the  east,  with  a 
sea  running,  with  a  current  setting  in  the  same  direc- 

the  wind. 

t  about  2  p.m.  Point  Columna  was  rounded,  and  (he 
is  sighted  to  tlie  northward,  and  about  five  miles  difl- 
She  had  all  possible  sail  set,  but  she  lay  helpless  and 
ageable  in  tlie  trough  of  the  sea,  with  the  sails  al 

and  was  drifting  directly  on  to  a  rocky  lee  shore 
with  no  anchorage-ground  *near.  She  had  no  attain 
inshaft  of  her  screw  having  broken  many  days  pre 
',  since  which  time  she  had  drifted  helplessly. 
tie  Pinisterre,  proceeding  at  full  speed,  came  up  wttl 
e  at  about  3.30  p.m.,  and,  heaving  to,  inquu«d  bj 
if  the  Nile  wanted  assistance,  and  received  the  an 
Yes."  The  master  of  the  Nile  then  asked  whattb* 
rre  wanted  for  towing  the  Nile  in.  Those  on  board 
listerre  then  answered  that  they  could  make  no  agree- 

The  master  of  the  Nile  then  told  the  Pinisterre  tc 
m  in  tow. 

petition  then  stated  that  the  Pinisterre  took  the  Xile 
and  brought  her  into  the  port  in  safety.     Several  ar- 


erre 

8S,  ai 

^v^.....i.ft     uui,    o^va.u  i,«->..     vOnld 

drifting  on  to  the  rocks  In  the  cc 
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13,  The  men  from  the  Simoom 
the  measares  adopted  for  the  pre 
materially  contnbuted  to  her  safe 

Subsequently  to  the  filing  of  tl 
tendered,  by  act  in  court,  the  sur 
to  the  time  of  tender,  and  the  ten* 

May  4.  The  consolidated  cause 
an  application  that  the  principal  a 
cepted  might  be  apportioned,  in 
the  Merchant  Shipping  Act,  1864 

It  appeared,  by  affl<mvitB  whicl 
of  the  defendants,  that  the  valuf 
the  value  of  her  cargo  about  £S 
about  £1,300. 

The  substance  of  the  material 
party  referred  to  in  the  petition  a 
W.  C.  OuUy,  for  the  owners,  mi 
isterre :  The  Finisterre  waa  the  p 
mainly  owing  to  her  steam  power 
into  a  place  of  safety.  In  these 
titled  to  a  lai^e  share  of  the  sal' 
chartered  to  the  Lords  of  the  Ad' 
nected  with  her  employment  as  a 
not  demised,  and  the  ^vage  serv 
rendered  entirely  ou  the  responsi 
at  the  risk  of  her  owners,  the  cha 
lating  that  repairs  should  be  dc 
owners,'  and  that  in  all  cases  of  s< 
be  borne  by  them,  and  not  by  tht 
It  Is  admitted  that  Lieutenant  Ad 
of  the  Simoom  who  went  on  boai 
be  rewarded  for  their  services,  b 
rest  of  the  ofiicers  and  crew  of  thi 
in  harbor  and  underwent  no  exti 
not  rightly  claim  as  salvors  :  see 

O  3  Hogg.  Adm.,  14;  '. 
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18  true  that  in  the  case  oi  Trie  'ineiis{),  salvage  remnneta- 
tion  was  awarded  to  the  admiral  commanding  ontbeeta- 
tion,  but  the  circamstances  of  that  case  were  peculiar,  and 
tlie  succeaa  of  the  service  there  was  in  a_great  degree  due  to 
his  superintendence.  In  this  caae,  Captain  Peile  conld  not 
have  compelled  the  master  of  the  Finisterre  to  render  ser- 
vices which  were  clearly  without  the  scope  of  the  vessel's 
emplovment  as  a  transport,  and  consequently  in  requesting 
that  tne  Finisterre  might  proceed  to  the  assistance  of  the 
Nile,  Captain  Peile  rendered  no  salvage  service.  He  under- 
went no  labor,  and  placed  no  property  of  his  own  in  danger. 
[He  referred  to  The PurissiToa  Concepcion  ('),  TheAquilai^),  • 
the  Admiralty  Regulations  for  the  Transport  Service,  and 
the  Instructions  for  Masters  of  Transports.] 

W.  O.  i**.  PhilUmore,  for  Captain  Peile  and  the  officers, 
other  than  Lieutenant  Adlam,  and  the  crew  of  the  Simoom : 
'llie  Lords  of  the  Admiralty  were  entitled  under  the  char- 
terparty  to  the  entire  services  of  the  Pinisterre  during  the 
term  of  her  employment  as  a  transport,  and  she  must  be 
considered  as  being  in  the  service  oi  the  Simoom  pro  hoc 
■vice.  By  sending  the  Finisterre  to  assist  the  Nile,  Captain 
Peile  incurred  grave  responsibility,  and  the  public  service 
453]  would  have  sustained  great  *inconvenience  if  the 
Finisterre  had  been  damaged  m  rendering  the  service.  The 
case  of  The  Thetis  (')  is  a  distinct  authority  that  an  officer 
of  the  navy  in  the  position  of  Captain  Peile,  whose.  onJere 
the  Finisterre  was  bound  to  obey,  is  entitled  to  be  rewarded 
as  a  salvor.  So  also  in  The  Purissimxt  Concepcion  ('},  re- 
muneration was  awarded  to  a  plaintiff  who  had  not  been 
immediately  engaged  in  rendering  salvage  service.  [Refer- 
ence was  also  made  to  The  Collier  ('),  and  The  Maria 
Jane(^).'\ 

E.  C  Clarkson,  for  Lieutenant  Adlam :  Lieuteniint  Ad- 
lam was  not  only  "  transport  agent"  at  St.  Vincent,  under 
whose  immediate  authority  the  master  of  the  Finisterre  was 
placed  by  the  transport  regulations,  but  he  also  must  be 
considered  to  have  had  the  actual  direction  of  the  salvage 

(I)  3  Hogs;-  Ailm.,  H;   2  Kaapp,  390.        (')  8  namt.,  14.80;  2  KnBpp,3W,  410- 
(')  S  Wm.  Rub..  181.  O  L«i«rTi,i[i.,  1  A.  4  E.,  83. 

(')  1  C.  Bob.,  37.  (')  14  Jur.,  867. 
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gers  of  the  sea  or  tempest,  or  from  being  drivea  on  shore  by 
accident,  sach  loss  was  to  be  considered  as  a  sea  risk,  and 
not  to  be  indemnified  by  Her  Majesty.  The  charter  in- 
corporated also  certain  "Regulations  for  Her  Majesty's 
Transport  Service,"  and  "Instructions  for  Masters  of  Trans- 
ports ;"  and,  according  to  the  latter,  "the  vessel  will  be 
employed  in  the  conveyance  of  troops,  horses,  or  other  ani- 
mals, stores,  or  as  a  hospital  ship,  or  in  any  other  way  that . 
may  be  ordered,"  &o,  I  mnst  nere  observe  that  I  am  of 
opinion  the  words  "  in  any  other  way  "  must  be  constrned 
as  applying  to  things  ejusdem  generis,  things  connected 
with  transport  service.  So  in  the  instractions  the  language 
is  "or  for  any  other  purpose  connected  with  the  vessels 
455}  "employment  as  a  transport."  It  is  also  provided  in 
the  instructions  that  the  master  may  receive  orde,r8  from  the 
senior  naval  officer.  Having  reference  to  these  docoments, 
I  am  of  opinion  that  the  Finisterre  was  never  demised— in- 
deed, it  was  not  so  contended — to  Her  Majesty ;  that  there 
was  no  temporary  transfer  of  her  ownership  to  Her  Majesty ; 
aud  that  her  owners  are  entitled  (a  point  faintly,  if  at  aJl, 
contested)  to  her  share  of  salvage  remuneration.  I  think, 
however,  that  she  was  so  far  under  the  control  of  the  senior 
naval  officer,  Captain  Peile,  that  on  the  one  hand  she  coald 
not  have  acted  as  salvor  without  his  permission,  tbongli,  on 
the  other  hand,  she  coald  not  have  been  ordered  by  Kim  to 
perform  this  service — which  was  not,  in  my  judgment, 
within  the  terms  of  the  charter,  and  I  think  that,  in  award- 
ing lier  remuneration,  I  ought  to  bear  in  mind  that  she  was 
set  in  motion,  so  to  speak,  by  Captain  Peile.  The  same  ob- 
servations lead  me  to  the  conclusion  that  this  officer  is  un- 
doubtedly to  be  considered,  having  regard  to  principle,  and 
the  decided  cases  on  the  subject,  as  a  meritorious  salvor.  I 
am  also  of  opinion  that  Lieutenant  Adiam,  who  must  be 
considered  as  having  had,  in  great  measure  at  least,  charge 
of  the  expedition,  has  a  distinct ^^«ona  standi  as  a  saivor. 

I  award  £4()0  to  the  ownem,  master  and  crew  of  the  Fin- 
isterre ;  £200  to  Lieutenant  Adlam  ;  £400  to  Captain  PeJle 
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Those  on  board 
to  keep  a  good  loi 

The  Jennie  S.  Barker  improperly  neglected  to  keep  oat  ol 
the  way  of  the  Spindrift. 

Tlie  nelni  of  the  Jennie  S.  Barker  was  improperly  star- 
boarded before  the  said  collision. 

Tlie  said  collision  was  occasioned  by  all,  or  some,  or  one 
of  the  matters  stated  in  the  three  last  preceding  articles  of 
this  petition,  or  otherwise,  by  the  negligent  and  improper 
navigation  of  the  Jennie  S.  Barker,  • 

The  said  collision  was  not  in  any  way  occasioned  by  any 
negligence  on  the  part  of  those  on  board  the  Spindrift. 
457]  *The  following  petition,  which,  it  was  agreed,  ahonld 
serve  as  the  answer  in  the  principal  cause,  was  filed  in  the 
■cross  cause  on  behalf  of  the  owners  of  the  Jennie  S,  Barb"'- 

The  Jennie  S.  Barker  is  a  bark  of  1,069  tons  register, ; 
at  the  time  of  the  occurrences  hereinafter  mentioned  was 
a  voyage  from  St.  John,  New  Brunswick,  to  Liverpool,  f 
a  cargo  of  deals.  The  Spindrift  is  a  steam  tug  of  the  poi 
Liverpool. 

Shortly  before  noon  on  the  14th  of  June,  1875,  the  Jei 
S.  Barker  was  off  the  coast  of  Anglesea,  near  to  Point  Lyi 
beading  about  S.E.  by  E.  to  E.S.E.,  and  intending  to  j 
up  a  pflot  at  the  Point  Lynas  Station  to  take  her  into  Lii 
pool.  The  wind  was  unsteady,  blowing  liard  from  S.S. 
toS,W.,  with  occasional  heavy  squalls  which  wereacci 
panied  by  thick,  heavy  rain.  The  Jennie  S.  Barker  ' 
under  lower  fore  and  main  topsails,  foresail,  fore  and  m 
topmast-staysails,  and  niizeu-staysail,  and  was  going  ab 
live  knots  an  hour. 

At  this  time  and  under  these  circumstances  the  lookon 
the  Jennie  S.  Barker  saw  and  reported  a  pilot  boat  an 
steam  tug,  which  latter  vessel  afterwards  proved  to  be 
Spindrift.  She  was  right  ahead,  heading  somewhat  in 
same  direction  as  the  bark,  but  more  to  the  south.    She  : 

E eared  to  be  about  a  mile  distant.     At  this  time  the  west 
ecanie  thick  with  rain  and  tlie  pilot  boat  was  lost  to  vii 
The  Jennie  S:  Barker  kept  her  course  until  she  was  ab 
three  ship's  lengtlis  from  the  Spindrift,  when  itwasfon 
that,  althongh  steam  and  smoke  were  coming  from  the  stii 
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^  channel,  and  the  duty  of  a  steam  tng  in  this  poeitioii  U 
doubt  a  question  of  considerable  importance.  I  have 
isulted  with  the  elder  brethren  of  the  Trinity  House  ae  to 
9]  this  case,  and  especially  *upon  the  consequences  which 
uld  ensue  from  laying  down  the  law  that  a  steam  tag  in 
)h  a  position  is  to  be  considered  a  sailing  vessel,  or  a ' 
sel  at  anchor  with  no  obligation  to  get  out  of  the  way  of 
lailing  vessel.  I  think  I  am  bound  to  come  to  the  con- 
sion  that  a  steam  tug  that  places  herself,  as  I  have  said, 
the  fairway  of  a  channel,  hove  to,  is  bound  to  keep  her- 
E  in  readiness  to  move  out  of  the  way  of  other  vessels, 
lecially  in  such  weather  aa  is  proved  to  have  existed  at 
time. 

nie  evidence,  however,  shows  that  there  was  not  due  vigi- 
ce  displayed  by  the  steam  tug  on  this  occasion.  There 
a  no  man  at  the  starting  gear  when  the  order  was  dven  to 
ahead  :  and  one  of  the  witnesses  produced  on  b3ialf  of 
I  Spindrift  (the  mate)  very  fairly  and  properly  stated, 
it  when  the  vessel  was  hove  to  in  this  wa^,  there  was  no 
i  to  execute  the  order  to  go  ahead  at  the  time.  The  elder 
ithren  think  that  the  master  of  the  bark  was  well  founded 
the  observation  that  one  stroke  or  two  would  have  carried 
I  st«am  tug  ahead  if  the  order  had  been  complied  with, 
1  the  steam  tug  had  started  forwards  with  that  object. 
t  has  been  said  that  the  bark  was  to  blame  for  starboard- 
her  helm,  but  there  is  the  greatest  improbability  that 
s  had  any  effect  in  bringing  about  the  collision,  and  I  am 
ind  to  say  that  the  evidence  has  not  removed  that  im- 
ibabiiity  from  my  mind.  It  is  to  be  remembered— and 
3n  this  point  I  have  had  the  advantage  of  conferring  with 

(')  Not  reported. 
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ahould  collect  hia  asaete,  pay  Mb  debte  and  Faoeral  eipeoBea  and  discharge  the  Icgi- 
cies  cont^ned  in  gnch  witl. 

In  tlie  absence  of  any  proof  tliat  alterations  in  a  will  were  mads  before  iU  en- 
GUllon,  beyond  the  fact  that  they  lieur  an  esrlicr  date  than  the  will  in  the  hudvrit- 
ing  of  the  testator,  such  alteratiooa  will  not  ha  recognized  by  the  court  or  tpff  >■> 
the  probate. 

John  Adamson,  origioally  a  Scotchman  but  domiciled  in 
England,  died  at  Plymouth  on  the  25th  of  September,  187i 
He  left  a  will  beanng  date  the  27th  of  November,  1873; 
also  a  deed  of  aettlenient  dated  the  22d  of  April,  1864,  exe- 
cuted according  to  the  Scotch  form,  and  intended  to  take 
effect  after  death.  There  were  also  found  on  his  death  sev- 
eral other  unattested  testamentary  papers,  dated  respect- 
ively the  24th  of  November,  1873,  the  20th  of  Febrnaiy, 
1874,  the  7th  of  July,  1874,  and  (by  mistake)  November, 
1874,  and  one  undated.  These  were  all  in  the  handwriting 
of  the  deceased. 

June  22.  Dr.  Spinks,  Q.C.  (Patchett  with  him),  mc 
for  probate  of  the  will  and  deed  of  settlement,  as  toge 
containing  the  will  of  the  deceased,  to  be  granted  to  Mi 
ell  Thompson,  Charles  Wall  and  John  A.  Saunders,  as 
ecutora  according  to  the  tenor  of  the  will. 

Cur.  ado.  titJ 

July  27.  Sib  J.  Hannen  :  The  testator  in  this  c 
John  Adamson,  by  his  will  bearing  date  the  27th  of 
vember,  1873,  gave,  devised  and  bequeathed  all  his  real 


construction  of 

2551  the  three  t 

in  England.     11 

quoted  stood  a 

tliat  the  testator 

should  collect  t 

peraoQS  named, 

makes  it  clear 

thought  that  he  had  appointed  executors,  for  he  sa^yB,  "each 

executor  only  accountable  for  hia  own  intromissions."    A 

meaning  can  only  be  given  to  this  passage  by  holding  that 

the  three  persons  named  are  executors  according  to  the 

tenor. 

The  next  question  is,  which  of  the  testamentary  papers 
left  by  the  deceased  are  to  be  admitted  to  probate.  It  is 
clear  that  the  deed  of  settlement  of  the  22a  April,  1864, 
must  be  so  admitted;  for  it  is  distinctly  and  correctly  re- 
ferred to  and  identitied  in  this  will  as  the  instrnment  under 
which  "the  ultimate  distribution  of  the  free  prodnce  of  hia 
English  estate  "  is  to  be  made.  It  is  equally  clear  that  the 
several  unattested  papers  bearing  date  snbseqnent  to  the 
will  must  be  rejected.  The  unattested  document  of  the 
24th  of  November,  1873,  mast  also  be  rejected,  becanse  it 
is  not  in  any  way  referred  to  by  the  will,  and  therefore  can- 
not be  considered  as  incorporated  in  it.  The  question  re- 
mains, whether  the  alterations  in  and  additions  to  the  deed 
bearing  date  prior  to  the  will  can  be  admitted.  The  testa- 
tor, by  the  deed,  purports  to  reserve  to  himself  a  power  of 
making  such  special  legacies  as  he  niay  feel  inclined  to  add, 
and  directs  his  trustees  to  give  full  effect  to  any  writing  of 
that  d'escription  which  he  may  leave,  however  informal  it 
may  be.  And  he  appears  to  have  acted  under  the  mistaken 
impression  that  he  could  legally  reserve  to  himself  snch a 
power  ;  but  it  has  been  long  settled  law  that  he  conldnot 
do  so :  Croker  v.  Marquis  of  Hertford  (') ;  Williams'  Execu- 
tors, 6th  ed.,  p.  95,  But  the  alterations,  though  originally 
inoperative,  might  be  rendered  valid  by  tlie  subsequent  exe- 
cution of  a  duly  attested  will'  or  codicil,  incorporating  the 
deed  in  its  altered  form.  The  general  presumption  is,  that 
unattested  alterations  were  made  after  the  execution  of  the 
will,  but  this  presumption  may  be  rebutted  by  proof  or  in- 
256]  t-emal  evidence  to  the  contrary.  In  the  "present  case 
there  is  a  total  absence  of  evidence  when  the.  alterations 
and  additions  were  made,  unless  the  fact  that  dates  prior  to 
that  of  the  will  have  been  affixed  to  some  of  them  by  the 

(')  4  Moo,  P.  C,  S39. 
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Hfld,  that  the  purchasers  were  eatitted  to  a  dedactioD  from  their  parchue-niE'HT 
bearing  the  same  proportion  to  the  whole  pnrchaae-monej  as  the  ezceaa  bore  to  llu 
Income  stated  : 

Held,  that  OS  no  Jirection  as  to  costs  vsa  ^Tea  bj  the  orl^ioal  decree  in  the  amis, 
and  that  as  the  purchssers  were  held  to  be  entitled  to  a  condderable  abatandil,  th* 
vendors  must  pay  tho  coats  of  the  suiu,  and  could  not  on  the  bearing  on  tmiiif 
coDsideratioD  be  relieved  from  payment  of  any  part  of  the  ccwls  on  account  of  itit 
failure  of  the  purchasers  as  to  parts  of  their  case  on  the  original  bearing. 

Order  of  Bacon,  V.C.,  affirmed  wifh  a  variation. 

The  suit  of  Powell  v^  Elliot  was  instituted  to  eu/oree 
specific  perfonnance  of  a  contract  to  parchase  esttnaire 
colliery  works,  the  defence  to  which  was  that  the  vendors 
had  in  several  respects  misrepresented  the  valne  of  the 
works.  A  cross  suit  was  instituted  by  the  purchasers  to 
have  the  contract  rescinded  on  the  ground  of  the  same 
misrepresentations.  A  decree  was  made  in  both  suits  for 
specific  performance  of  the  contract,  with  an  abatement 
from  the  purchase-money,  as  to  which  a  reference  was  di- 
rected.    The  Vice-Chancellor  Bacon  found  that  the  abate- 


nece88ary  to  have  thi 

vestigated. 

42()f   *The  inquiiT  ; 

of  the  Lord  Chancello 

"An  inquiry  whether  the  amount  in  value  of  the  stores 
used  by  the  pmintiffs  in  the  first  suit  and  their  partner,  the 
late  T.  Powell,  for  the  thirteen  lunar  months  of  the  year 
1863  (commencing  and  terminating  as  in  the  pleadings  men- 
tionea),  at  the  several  steam  coal  colleries  sold  by  them  to 
the  defendants,  in  working  and  placing  in  wagons  the  coals 
raised  at  the  same  coUeriea  during  the  same  period  exceeded 
to  any  and  what  amount  the  value  set  forth  in  that  behalt 
in  the  cost-book  for  that  year  ;  and  if  so,  what  allon-ance 
ought  to  be  made  to  the  defendants  by  way  of  abatemeot 
from  the  purchase-money  in  respect  of  the  increased  coats 
of  working  the  coal  for  that  year  over  the  sum  represented 
by  the  plamtiffs  to  be  the  cost-price  per  ton  for  working 
and  placing  in  wagons  the  coal  worked  in  the  said  colleries. 
And  it  is  ordered  that  such  sum  or  sums  (if  any)  as  shall  b« 
allowed  to  the  said  defendants  on  the  said  inquiries  be  de- 
ducted from  the  purchase- money  agreed  to  be  paid  by  them 
for  the  purchase  of  the  said  colleries." 

That  inquiry  has  been  accordingly  prosecuted  in  the 
chambers  of  the  Vice-Chaacellor  Bacon.  The  witnesses 
whose  absence  had  been  commented  on  by  the  Lord  Chan- 
cellor were  produced,  further  evidence  was  taken,  and  in  the 
result  the  yice-Chancellor  came  to  the  conclusion  that  the 
purchasers  were  entitled  to  a  compensation  amounting  to 
£72,564,  with  interest  thereon  at  the  rate  of  5  per  cent  from 
the  1st  day  of  Jannary,  1864.   , 

From  that  finding  there  has  been  an  appeal  to  na.  On 
the  hearing  of  this  appeal  it  was  strongly  urged  on  behalf 
of  the  vendors  that  the  evidence  was  substantially  in  the 
same  state  as  it  was  before  the  Lord  Chancellor,  ani  that 
the  burden  of  proof  being  on  the  purchasers,  they  had  still 
failed  to  bring  satisfactory  evidence  or  sufficient  affinnalive 
evidence  that  the  value  of  stores  consumed  in  working  ihe 
coal  and  putting  it  into  wagons  was  substantially  or  seri- 
ously in  excess  of  that  which  was  represented. 

We  are  unaBle  to  concur  in  that  view.  What  the  pur- 
chasers showed  was,  that  there  were  store  ledgers  kept  at 
the  head  oflice  showing  all  the  stores  sent  up  to  the  several 
427]  coal  works,  and  that  *the  difference  between  the 
stores  so  appearing  to  have  been  sent  for  consumption,  and 
those  whicii  were  represented  by  the  vendors  to  nave  been 
consumed,  amounted  annually  to  several  thousand  pounds. 
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[The  colliery  accounts  appeared  to  be  the  ac 
the  vendors  took  in  making  their  estimate  as  to 
tion  of  stores  and  in  the  consequent  estimate  ' 
»nd  His  Lordship  gave  the  reasons  which  led 
come  to  the  conclusion  that  the  accounts  given 
must  be  preferred  to  the  colliery  accounts.] 

The  Vice-Chancellor  therefore  was,  we  th 
chaining  the  vendors  with  the  quantities  app 
ledgers,  leaving  them  to  discharge  themselvet 
as  to  any  portion  of  them.  And  he,  holding 
not  discharged  themselves  of  any  portion,  i 
with  £11,164  as  the  difference  between  the  le( 
representations  made  by  the  vendors,  and  he 
compensation  as  to  this  difference  at  £72,664,  1 
a  half  years'  purchase,  or  six  and  a  half  time: 
of  that  difference. 

*The  cpunsel  for  the  appellants  contend  th 
have  succeeded  in  sliowing  by  positive  evidei 
ought  in  all  fairness  to  be  in  respect  of  many  sp 
great  deduction  from  this  difference,  and  that 
difference  the  Vice- Chancellor  has  miscarried 
pie  of  calculation  on  which  he  has  converted  i 

Both  parties  have  requested  us,  if  we  shou 
there  has  been  any  miscairiage  in  these  respi 


ken  from  the  calculations  snpplira 
ing  a  net  iacome  of   £66,049,  and 
jers  interest  at  15  per  cent.,  on  whit' 
r  the  expiration  of  the  colliery  lease 
it  a  value  of  £423,096.     His  llordshi 

giyen  was  not  £423,096,  but  £365,0( 
£  the  annual  profits  actually  reslizt 
mounting  in  the  aggregate  to  £66,04' 
.  fact  for  whicli  the  vendors  we 
itement  that  collieries  producing  sa( 
i,096,  and  the  calculations  by  whii 
at,  were  mere  matters  of  opinion  u 
the  parties  had  to  form,  and  did  forr 

t  have  thought,  and  apparently  di 
>er  cent,  was  not  enongu  in  sucti 
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16  counsel  for  the  respondents  that 
le  of  land  stated  to  produce  £I,0( 
ndors  had  said  it  -was  wofth  tliirl 
ey  were  willing  to  take  twenty -eigli 
for  deficient  rental  would  be  givei 
,  but  on  the  twenty-eight  yeaiB. 
tended  that  the  cases  were  not  aoal' 
forking  was  in  the  nature  of  a  fir 
i^perty,  that  in  a  property  of  tl 
;i,000  protit  was  worth  much  moi 
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The  substano.  „. ^ —  

e  vendors  insisted  that  they  were  entitled  to  spedlic 
rformance  without  any  abatement;  the  purchasers  in- 
ited  that  they  were  entitled  in  the  alternative  to  either 
scission  or  abatement ;  and  for  the  determination  oE 
at  issue  it  was  considered  at  tlie  hearing  necessary  to  have 
e  matter  further  inquired  into.  The  result  of  that  in- 
liry  has  been  to  establish  that  the  purchasers  are  entitled 
a  very  substantial  abatement,  and  there  being  no  distiDC- 
■n  as  to  costs  made  by  the  decree,  theVice-Chancellorhas, 
onr  opinion,  propeny  made  the  costs  abide  the  event, 
d  there  will  therefore  be  no  alteration  of  his  order  in  that 
spect. 

Solicitors  for  the  vendors  :  Messrs.  T.  White  <fe  Sons. 
Solicitors  for  the  pnrchaeere :  Messrs.  Williamson,  HiU 
Co. 


m  [Law  Reports,  10  Chsncerj  Appeals,  431.] 

L.C.  and  L.JJ.,  May  28,  1876. 

tl]  *Bat8tone  V.  Salter  ('). 

[1878     B.     IBO.] 

>«ni«meni—  7Vati*/<T  of  Stoci  into  joint  Ifama  of  Trantftrar,  Ktr  Dmgkir  «W 

her  Datighltr'%  Hii^taruL, 

Itock  which  had  been  acquired  by  a  lady  as  the  survivor  of  her  hoshmA  "I" 
I  trBDefeiTcd  it  into  their  Joint  names,  was  transferred  by  her  iuto  the  nwnes  »f 
self,  her  daugliter,  who  liad  recently  married,  and  ber  daiuiitcr's  hnebioil;  •!"< 
dividcQds  oF  tlie  stock  were  enjovcd  by  the  transferor  during;  her  litt.  "^ 
i;;hl«r  predeceattud  her  mother,  and  the  fion-in-law  surriTed  them  both  : 
'/i-W  (affirmipg  the  decision  of  Hall.  V.C.).  that  there  waa  no  reBnlling  iratl.  twl ' 
t  the  son-in-law  waa  entitled  to  the  fund. 

Tiiia  was  an  appeal  from  a  decision  of  Vice- Chancellor 
ill  ('). 

On  the  15th  of  September,  1864,  Mary  Ann  WRkpfoni 
Id  out  £100  consols,  part  of  a  lai^er  sum  of  £1.0()0  oonsols 
indinr;in  her  name,  and  applied  the  proceeds  to  heroan 
e,  ana  transferred  the  balance  of  £900  consols  into  the  joint 

I)  Affirming  II  Eng.  11.,  820.  (•)  Law  He]..,  19  Eq.,  350. 
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court  has  alwa 
strictly  within  i 
Kingdon  v.  Bi 

[The  Lord  C 
and  wife  as  one  person.     The  Bank  of  England  will  nof 
allow  Btock  to  be  transferred  into  the  name  of  a  married 
woman  without  her  husband,  except  under  the  Martied 
Women's  Property  Act,  1870,] 

It  may  be  that  in  the  present  case,  if  the  danghter  bad 
survived  her  mother,  there  would  have  been  a  presumption 
in  her  favor,  and  she  would  have  taken  the  fund  as  an  ad- 
vancement ;  but  her  equity  ceased  on  her  death  before  her 
mother.  This  would  certainly  have  been  the  case  if  the  fund 
433]  had  stood  in  the  ^names  of  the  mother  and  daughter 
simply;  and  how  can  it  be  otherwise  when  the  hnsrand's 
name  is  added  merely  to  avoid  a  legal  difficalty  ?  He  has 
no  equity  himself,  and  can  only  claim  as  representing  his 
wife. 

The  rule  of  the  court  is,  that  either  the  transferee  mast  be 
absolute  owner,  or  else  there  is  a  resulting  trust  In  this 
case  the  coijrt  is  asked  to  speculate  as  to  the  nature  of  tbe 
interest  which  the  two  transferees  were  intended  to  take. 

Mr.  iTice,  for  th'e  defendant,  was  not  called  on. 

Lord  Cairns,  L.C. :  I  am  not  able  to  arrive  at  a  concln- 
sion  different  from  that  of  the  Vice-Chancellor.  The  trans- 
fer in  this  case  was  made  by  Mrs.  Wakeford  in  September, 
1864.  It  appears  that  about  a  year  previously  the  dti-fen- 
dant  Salter  nad  married  a  daughter  of  Mrs.  Wakeford. 
The  way  in  which  Mrs,  W.akeford  herself  had  become  enti- 
tled to  the  fund  is  somewhat  singular.  The  stock  had, 
during  the  life  of  her  husband,  been  transferred  by  him  inio 
the  jomt  names  of  himself  and  his  wife,  and  she  miving  enr- 
vived  him  had  become  absolutely  entitled  to  it  by  survivor- 
ship.  So  that  she  is  proved  to  have  been  acquainted  with 
the  operation  of  a  transfer  into  joint  names,  a  circumstance 
which  probably  has  not  occurred  in  any  previous  case. 
With  this  knowledge  she  transfers  £900  into  the  joint  namea 
of  herself,  her  daughter,  and  her  daughter's  husband.  I>*t 
it  be  supposed  that  lier  desire  was  to  transfer  the  stock  in 
such  a  way  as  to  be  an  endowment  for  lier  daughter  after 
her  own  death.  In  what  way  could  she  do  it  ?  She  conlJ 
not  transfer  it  into  the  name  of  her  daughter — at  least,  with- 
out deceiving  the  Bank  of  England  as  to  the  fact  of  her 
daughter  being  a  married  woman.    She  therefore  was  obiigi'd 
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Bions  of  the  Lands  Cla 
and  1869,  were  to  be  d 
plaintiff  agreed  to  mak 
the  company  agreed  on 
conveyance  being  execi 
aforesaid ;  in  tlie  mean 
erty  to  take  possession. 

The  land  of  the  pla 
land  (which  the  compa 
a  rtiservoir  which  he  uai 

a  part  of  the  town  of  Bradford,  it  liad,  however,  been  de- 
cided that  the  Bradford  Waterworks  Act  prevented  him 
from  supplying  any  part  of  the  town  except  his  own  land 
and  the  mills  or  buildings  which  might  be  built  thereon. 
He  claimed  before  the  anjitrators  and  umpire  £14,655  ■lor 
the  land  taken,  and  £7,475  for  the  prospective  profit  to  be 
derived  by  supplying  from  his  reservoir  (which  the  com- 
pany did  not  propose  to  take)  water  to  the  mills  wMch 
might  be  built  on  his  other  land. 

436]  *The  company  objected  that  this  head  of  damage  was 
too  remote,  and  that  the  umpire  (before  whom  the  questions 
came,  the  arbitrators  having  differed)  could  not  receive  the 
evidence ;  the  umpire,  however,  decided  to  receive  the  evi- 
dence, allowing  the  company  the  benefit  of  the  objectioa 
The  umpire  finally  awarded  £15,448  for  purchase-money 
and  damage  wilhin  the  medning  of  the  acts. 

The  company  applied  to  the  Court  of  Queen's  Bench  for 
a  rule  nisi  to  set  aside  the  award,  on  the  ground  that  the 
umpire  had  awarded  compensation  for  the  loss  of  prospec- 
tive profits  of  supplying  water;  but  the  court  refused  to 
grant  the  rule,  being  apparently  of  opinion  that  the  ques- 
tion ought  to  be  decided  on  an  action  to  be  brought  by  the 
plaindtf  for  his  purchase- money. 

The  plaintiff  then  filed  the  bill  in  this  suit  for  specific 
performance  of  the  contract. 

The  company  by  their  answer  said  that  the  umpire  had 
during  the  reference  admitted  and  had  acted  on  evidence  a$ 
to  prospective  profits,  and  had  allowed  the  whole  or  a  gfeat 

f»art  of  the  sum  claimed  b^  the  plaintiff  on  that  head ;  they 
urther  said  that  the  umpire  had  no  power  to  award  siicn 
compensation,  and  that  the  award  was  therefore  bad. 

At  the  hearing  before  the  Master  of  the  Rolls,  Mr.  Wills, 
Q.C.,  the  umpire,  was  examined,  and  stated  that  he  had 
awarded  £3,153  in  respect  of  the  reservoir,  being  of  opinion 
that  the  land  on  which  it  stood  was  valueless  for  any  other 
purpose,  but  that  the  other  land  would  in  time  inevitably  be 
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438]  injuriously  aff(. _^        ^     __       __ 

legal  right.  He  was  to  be  compensated  for  any  damage 
done  to  nis  other  land.  He  says  that  he  is  very  much  dam- 
aged as  to  his  other  land  by  the  diminution  in  value  of  a 
reservoir,  which  is  left  upon  his  hands,  and  which  will  prob- 
ably supply  some  water,  but  which  was  intended  to  supply 
a  great  deal  more.  This  water  he  is  now  prevented  irom 
supplying  by  reason  of  the  acts  of  the  railway  company, 
and  that  was  a  damage  to  be  ascertained  in  some  way  or 
another.  It  was,  therefore,  a  matter  f  uUy  within  the  juris- 
diction of  the  arbitrators  and  umpire  to  ascertain,  in  the 
best  way  they  could,  what  the  amount  of  reasonable  com- 
pensation was  to  be.  In  ascertaining  .the  amount,  the  word 
"profits"  was  used,  upon  which  the  whole  thing  seems  to 
me  to  turn.  It  is  said  that  that  must  mean  profits  of  trade, 
and  that  the  umpire  could  not  go  into  profits  of  trade. 
That  is  a  mere  play  upon  words.  It  is  spoken  of  as  protit 
in  the  same  way  as  the  rents  and  profits  of  an  estate  are 
spoken  of.  The  umpire  had  this  in  his  mind ;  and  if  ttie 
argument  founded  on  the  word  "  profits"  has  any  fonnda- 
tion,  it  was  a  clear  ground  upon  which  the  Court  of  Queen's 
Bench  ought  to  have  set  aside  the  award.  That  court  did 
not  do  so,  and  there  is  not  anything  before  us  that  was  not 
before  that  court.  It  is  said  that  we  have  nothing  to  do 
with  the  ultimate  decision  to  which  the  umpire  came,  and 
that  wu  have  nothing  to  do  with  what  passed  in  his  mind, 
but  that  the  mere  fact  that  he  accepted  evidence  addressed 
to  something  called  "profits"  is  quite  sufficient  to  show 
that  he  usurped  a  jurisdiction  which  did  not  belong  to  liim, 
and  that  therefore  the  whole  award  is  void.  But  if  that 
was  so,  the  rule  applied  for  in  the  Court  of  Queen's  Beach 
ought  to  have  beeu  granted.  The  judg^  however,  refused 
to  grant  the  rule,  and  said  they  could  see  no  objection 
the  award. 

I,  too,  can  see  no  objection  to  the  award.  I  am  boaad 
say  that  I  do  not  know  any  other  mode  by  which  tl 
learned  umpire  could  have  arrived  at  a  conclusion  and  sa 
isfied  himself  properly  as  to  the  damage  than  the  mo< 
which  he  adopted.  Mr.  Ripley  says  :  "  If  you  had  left  n 
alone  I  should  have  made  so  much  profit ;  you  have  inte 
fered,  I  shall  suffer  so  much  loss  ;  pay  me  the  difference. 
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properly  recei' 

improperly  received,  that  would  not  be  a  reason  for  setting 
aside  the  award,  unless  it  had  been  acted  upon;  but  in  my 
opinion  it  was  properly  received  for  the  purpose  of  arrinng 
at  what  waa  the  real  sum  to  be  awarded,  making  all  proper 
deductions.  There  is  nothing  to  show  that  the  umpir&aid 
not  make,  all  proper  deductions.  He  gave  nothing  like  the 
sum  which  was  claimed,  and  it  must  be  assumed  that  he  re- 
duced it  by  making  proper  deductions. 

I  am  of  opinion,  therefore,  that  the  award  is  perfectly 
valid,  and  that  this  appeal  ought  to  be  dismissed  withcosU. 

Solicitors  for  the  plamtiff :  Messrs.  Etrvmet  &  Son. 

Solicitors  for  the  defendants :  Messrs.  Field,  Itoscoe  <fc  Co. 


[l^w  Reports,  10  Chaccerj  Appeals,  44S.] 
L.JJ.,  April   22,  1676, 

446]     *  Ex  parte  Wiiittaker.     In  re  Shacklbton. 

BatJcTfij^y—MiirrpraaUaiian—R^aiiMng  Contract— Purchaie  hy  Dtilor  «  CVofi 
peiuUoff  Ba7ikin^)Lry  Procadinff*. 

On  the  ^3d  of  Kavember  S.  was  serTed  with  a  debtor's  summons  (or  «  d^  , 
slightly  exceeding  £50,  nad  on  tlie  let  of  December  committed  an  act  of  bank- 
niptcj  by  noo.cumpliance  with  iL  On  the  3d  of  December  the  crcdiWr  filed  ami 
served  a  petition  for  adjudication.  On  the  Gth  of  Decembers,  bonght  kodI  at  an 
auction,  and  called  for  it  on  the  l^th.  The  vendor,  being  nuawBre  of  hUembar- 
raaacd  circumBtances,  allowed  him  to  take  it  away  without  hia  paying  fo 
"       "        4th  (Mon 


without  hie  making  any  repreaentatiOn  aa  to  payment.  On  the  lith  (Monday).  S. 
«B8  adjudged  bankrupt,  not  having  taken  any  ateps  to  oppose  the  adiudiration.  He 
had  not  sold  any  of  the  wool,  nur  did  it  appear  that  he  had  attempted  to  raiae  moncj 

Held  (affirming  the  decision  of  the  chief  judce,  who  had  rerersed  the  dtadoa 
below),  that  the  trustee  was  entitled  lo  retain  the  wool  as  ai^inst  the  Tender,  ftif 
that  tlie  above  facts  did  not  furnish  sufEdsnt  reason  for  assuming  that  S.  did  not  in- 
tend to  pay  for  the  wooL 

Seiaift,  that  if  it  had  been  mado  out  that  S.  did  not  intend  to  pay  for  tie  woo!,  IW 
vendor  would  have  been  entitled  to  rescind. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge 
reversing  that  of  the  judge  of  the  Halifax  County  Coort. 
447  *0n  the  23d  of  November,  1874,  John  Shackleton,  a 
wool  manufacturer  at  Halifax,  was  served  with,  a  debtor's 
summons  by  a  Mr.  Ragg,  for  a  debt  not  rauclr  e.\e4*diiig 
MO.    On  the  1st  of  Becember,  Shackleton  committed  au 
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[448    »Mr.  Ambro 

Tlie  trnstee  cannc 
contract. 

[The  LoBD  JusTi 
rapt  bays  goods,  ai 
trustee  can  lay  hok 

I  sabmit  not,  exc 
rescinding. 

[The  I4ORD  JusTi 
boQght — the  proper 
after  bankruptcy  J] 

If  a  party  defraa 
449]  property  *re 
Adams  (').  Here  tl 
have  been  bought  \> 
The  purchaser  got  1 
must  be  made  bank 
the  adjudication, 

[The  Lord  Justi 
a  fraudulent  getting  possession  of  the  goods,  than  a  fraada- 
lent  purchaae.     Beaidea,  he  made  ao  representation.    Will 
mere  silence  support  your  case?] 

It  is  submitted  that  it  will :  Story,  Eq.  Jar.  ('). 

Mr.  Finlay  Knight,  for  the  trustee,  was  not  called  upon. 

Sir  VV.  M.  Jahiis,  L.J.;  This  is  a  hard  case,  but  it  would 
be  carrying  the  role  against  fraud  too  far  to  extend  it  to  this 
case.     A  man  baying  ib  not  bound  to  tell  all  his  aSairs  to 

of  the  cases  dted  a  fraud  had  been  equitably  or  dishoneBtlj  in  qnurdling 

fonad  hj  a  jury.     But  here,  without  a  with  the  deciaion  of  the  county  cout. 

particle  of  evidence,  without  a  shadow  and  that  the  court  ought  to  compt^  iu 

of  reasou,  I  am  asked  to  convict  this  ova  officer  to  do  that  which  is  jirt. 

man  of  fraud.     How  con  I  guess  what  But  the  case  Is  quite  different  fmn  £i 

sort  of  defence  he  might  have  had  to  parts  JaiMt  (Imw  Bep, ,  9  Ch. ,  609).  i' 

the  proceedin(>;a  in  bankruptcy  T    It  ie  I  were  to  decide  in  favor  of  tb«  rc- 

trne  he  was  afl^rwarda  adjudicated  a  apondent,  I  must   hold  tbU  it  is  tba 

bankrupt,   but  he   might    well    have  bounden  duty  of  every  man  wbo  gxi 

thought  that  he  had  a  good  defence,  into  the  market  to  buy  goods,  to  dia- 

In  both  the  cases  relied  on  the   fraud  close  to  the  vendor  the  stale  of  hiB  if* 

had  been  found  as  a  fact  by  the  jury,  fairs.     Concealment  there  wu  noDC  ii 

■nd  In    Load  v.   Orten  the    decision  this  case  ;  misrepresentation  there>u 

really  went  upon  a  gnestion  of  order  none;  ill-luck  on  the  part  of  the  ven. 

and  disposition,  which  does  not  arise  dor   there   certainly   was.      Ho»«v« 

here.     If  the  vendor  chose  to  part  with  hard  It  may  be  on  him,  I  most  boM 

llis  goods  without  getting  ready  money  that  these  goods  which  he  aold  aA 

for  tbem.  ao  much  the  worse  for  him.  parted  with  on   credit  paosed  lo  '!>* 

1  should  be  glad  if  I  could  decide  in  truatee  in  the  bankruptcy, 

his  favor,  but  I  cannot  do  so  without  (')  0  M.  ft  W.,  3B8,  378-8. 

violating  well-settled  principleeof  Uw.  (*J  7  Taunt.,  68. 

It  is  sud  that  the  trustee  is  acting  in-  (■)  lllh  ed.,  §  213  a. 
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16  deals,  though  be  must  not  sai 
ts  to  a  misrepreseatatioii.  I  cann* 
aght  these  goods  without  any  in( 
He  might  suppose  that  he  had  a  i 
mall  debt  and  stopping  the  banki 
proceedinea. 

Sib  Cil-.  Mellish,  L.J.:  I  am  of  the  same  opinion 
need  not  go  into  the  qaestion  whether  mere  silence  m: 
in  some  cases  amonnt  to  a  misrepresentation.  It  woi 
oatrageous  to  hold  that  Shackleton,  when  he  pnrc 
was  bound  to  make  any  statement  to  the  vendor  as 
pecuniary  circarastances,  so  there  is  nothing  to  affe 
validity  of  the  contract.  It  is  trae,  indeed,  that  a 
maet  not  make  any  misrepresentation,  express  or  in 
and  as  at  present  advised,  I  think  that  Shackleton  w 
went  for  the  goods  mast  he  taken  to  have  made  an  ii 
representation  that  he  intended  to  pay  for  them,  an 
were  clearly  made  oat  that  at  that  time  he  did  not  inl 
pay  for  them,  I  should  consider  that  a  case  *of  fraada 
Tent  misrepresentation  was  shown.  Eat  I  do  not  thi 
aafficiently  made  out.  The  debt  forwliich  he  was  pro 
against  was  a  small  one,  and  he  did  not  attempt  t 
money  on  these  goods.  I  cannot  say  that  he  may  nt 
thought  that  he  could  come  to  some  terras  with  the  p 
ing  creditor,  and  stop  the  bankruptcy  proceedings. 

Solicitors :  Messrs.  Edwards,  Laytcm,  <£  Jaques;  1 
Bower  &  CoUon. 

The  mere  omlsrion  of  a  parehwer  of  silent  In  reepect  to  hU  pecan 

^Dods  to  discloee  his  InsoLveacv  to  the  dltion  :  NiehoU  t.  Pinu&r,  11 

rendor  is  not  a  fniad  for  which  the  sale  295. 

maj  be  avoided  :  JfieAoU  r.  Pinner,  18  An  honest  thoagh  abortive 

K.  T.,  395;  Johnion  V.  MotuU.  i  Abh,  to  continue  businem  and  pa; 

Ct.   Appeals   Dec. ,  470  ;  Pikt  v.  WU-  Koods.  ia  consistent  with  the 

ling,  W  Barb.,  817;  Rodman  v.  Tlud-  Snowledeeof  hisown  iiwilvi 

ieimw.H  Penn.  St.  R.,232:   Wright  the  pnn^ase  Is  not   frauduli 

T.  Broan,  3  Weekl.  Dig.,  244,    N.  Y.  made  with  aach  Intent,  thouxb 

Court  Appeals  ;   Boebiiag  v.  Ihaiean,  In  delusive  and  unreason  able 

Id.,  497,  Court  Appeals.  tions :    NiehaU  v.  Pinjitr,  t 

See  Brovn  v.  Montgomery.  20  N.  Y.,  295. 

387 ;  DtBoe  v.  Brandt.  68  N.  Y.,  463.  It  seems  that  if  there  be  < 

Thongh  a  more  rigid  rule  would  be  and  sudden  chan^  In  tLe  ] 

applied  to  a  bank^rec«ivlng  depoeils  :  condition  of  the  buyer,  It  is 

Jto(*«nffV.  DuB^JnTaWeek.  Dig..497,  to    disclose    It:    King  v.   P 

N.  T.  Court  of  Appeals.  Bosw.,  803  ;  Nie^oU  v.  Finn 

When  no  inquiries  are  made  of  tlie  V.,  29n ;    Filce  v.  Wieling,  • 

vendee  on  the  subject,  and  he  makee  817  ;  Smiih  v.  Frank,  2  Bob.. 

no  false  statements  nor  resorts  to  auj  Though  the  omisaion  of  a  ] 

■rtlQce  to  mislead  the  vendor,  It  is  not  of  goods  for  credit  to  dieclot 

la  general  fraudulent  in  him  (o  remHin  solvency  is  not  necessarily  fr 
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yet  it  the  parchsBS  be 
precoDceived  deBiKn  not 
goods  it  ia  a  fraud  :  Wr 
SN.  Y.  Weekl.  Dig.,  34 

Appeals  ;  HoebUng  r.  J)i 
Court  Appeals ;  llenneq 

aiN.  Y.,  I39:iVi<Auiiv ,  „  ... „. 

Y.,  SOS,  2S0  1  Deme  v.  Brandt.  S3  N.  seller  would  not  hare  made  die  nk 
Y.,  462  ;  Bj/Td  v.  Sail,  B  Abb.Court  except  for  false  repreaentatknis,  aaj 
App.  Dec,  285,  3  Kejes,  ft46  ;  Ghafer  be  Bhown  by  the  direct  trttimonj  of 
V.  Fori,  %  Laos.,  81  ;  King -v.  PkUlipt,  the  seller,  if  he  be  «  competent  wilnisji 
B  Bosw.,003;  Pequeno  v.  Taylor,  38  ThiB  is  not  a  matter  of  opinion,  boi  the 
Itarb.,  3T9  ;  Morrison  v.  Gitraer,  7  Abb.  statement  of  a  fact  within  Ms  personal 
I'rae. ,  425  ;  FrancA^rii  v.  Henrigues, '  knowledge  :  Kiiig  y.  FilfJi,  8  Abb.  (t 
24  How.  Prac.,  195  ;  SUii  v.  Lanier,  Appeals,  508,  and  cases  cit<d  in  note. 
48  Barb.,  047.  ■  Where  the  qu*etLon  is.  whethri  a 
See  Brotoii  v.  Manlgomery,  20  S.  Y. ,  vendee  of  goods  procured  the  B«lr  a! 
287;  BiieheUv.SlrauM.  8  Abb.,  1^.  them  through  fraud,  evideoce  is  adui*- 
As  to  rale  in  PennaylvHQia,  Rodman  sible  of  purchases  made  bj  bim  at  or 
T.  Thalltnnitr,  73  Peun.  8i,  H.,  232.  about  tUe  sanu  time,  involving  limAir 
So  if  he  received  tUe  goods  with  a  frsudB :  Hall  v.  Naylor,  18  X.  Y..  5S» 
preconceived  design  not  to  pay  for  Evidence  is  admissible  of  toUmfiBra- 
them  :  Pike  v.  Witting,  49  Bar^.,  314  ;  neoua  sales  procured  bjr  iffirniatir* 
Siaith  v.  Frank,  3  Kob.,  626.  representatioos  of  the  purchaser's  lol-  . 
If  a  person  make  a  representation  by  vency.  though  the  issue  is  apon  M 
which  he  Induces  another  to  take  a  alleged  fraudulent  concealment  of  fuu 
particular  course,  and'  the  circum-  material  to  his  credit :  HaU  v.  A'afbr, 
stances  are  afterwards  altered  to  the  18  N.  Y..  588  ;  HiUharn  i.  Hodga,  38 
knowledge  of  the  party  making  the  N.  Y.,  488  ;  Atiudtn  v.  MiinrhtAfT.  40 
tepreaentallou,  but  not  to  the  knowl.  Barb.,  158;  VifU-^.  Oou,  4»Bub..H8; 
edge  of  the  party  to  whom  the  r«pre-  Olmsted  v.  Hotaling,  1  Hill,  317 ;  SoJ- 
aentation  is  made,  and  are  so  altered  lard  v.  Fuller,  32  ftarb.,  6B :  Mqier'. 
thai  the  alteration  of  the  circunistancea  Ooedel,  81  How.  Prac.,  457. 
may  affect  the  course  of  conduct  which  Otherwise  of  representatioos  which, 
may  be  pursued  by  the  party  to  whom  tliough  false,  wers  not  fnudulent.  u 
the  representation  is  made,  it  is  the  statomenla  in  respect  to  hia  dican- 
iuiperative  duty  of  the  party  who  bas  stances  made  to  a  creditor  having  oo 
made  the  representation  to  coramuni-  present  right  of  action,  for  the  purpee 
cate  to  the  party  to  whom  the  represen-  of  quieting  lis  alarm  in  respect  to  hii 
tatioQ  has  been  made  the  alteration  of  security,  though  accompanitd  by  in 
those  circumstances  ;  and  the  court  offer  to  return  goods  pieviousty  par- 
will  not  hold  the  party  to  whom  the  chased,  and  his  declining  of  the  offer 
representation  lias  been  made  bound,  in  consequence  of  aocb  repre^nt^lions: 
unless  such  commuuication  hu  been  HiM  v,  A'aylor,  IB  N.  Y'.,  588, 
made  :  7'raitl  v.  Baring,  4  Do  Gei,  Such  similar  frauds,  however,  are 
Jones  Sl  Smith,  318.  not  alone  sufficient  to  sustain  a  te- 
A  design  not  to  pay  for  tlie  goods  covery,  even  if  it  be  shown  that  the 
may  be  inferred  by  thu  jury  from,  the  representations  were  commnDicated  to 
circumstances  and  conduct  of  the  ven-  the  plaintiff,  and  that  lie  accol  on  Iho 
ilee,  not  only  in  respect  to  the  sale  in  faith  of  them,  unless  It  be  aim  shown 
(jueslion  but  in  other  cootemporaneous  that  the  buyer,  in  making  such  rrprr- 
transactions  :  IlennKqain  y.  Naylor,  24  sentations.  intendeilNhem  lo  be  so  coib- 
N.  Y.,  139  i  Van  Kleek  v.  Le  Roy.  4  municated  :  Van  Kleek  y.Lelbv.t 
Abb,  Pr.,  N.  S.,  481,  Court  of  Appeals ;  Abb,  Pr.  Rep,,  N.  8.,  431,  Court  ip- 
Amtden  v.  Micnchester,  40  Barb.,  158.  peals,  S.  C.,4Abb.  Court  Appeals  De- 
le is  not  necessary  that  tlie  fraudu-  470,  4  Trans.  App.,  295. 
.  lent  representation,  to  avoid  the  sale.  In  an  action  by  a  vendor  lo  rem' 
uJiuuld  be  such  as  would  sustain  an  in-  the  possession  of  goods  allei^  <o  hi 
dictment  for  false  pretences ;  JiicUvl*  been  obtained  from  him  by  the  p 
V.  J/W.wi,  2yN.  Y.,aUt. 
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etc,  V.  SOU,  3  Cent.   Lmi 
St.  Lonia  Court  of  Appeal 

Bee  also  Moloney  v.  Ck 
83,  10  Eug.  Rep.,  87  note': 

In  u  Action  to  avoid  a  a 
the  evidence  of  fraaduten 
tiona  to  be  submitted  to  t' 
not  be  confined  to  reprMen 
at  time  of  the  sale,  but 

etatemenla    luade    bj  the   uujur  mag  iiiu  muuuieut  tcuubc  ui  guuusua 

previous,  where  audi  statements  led  to  hia  aBsignee  thereof  for  the  benefit  of 

the  commencement  of  a  course  of  deal-  creditors  are  liable  to  a  jiunt  action  bj 

Ing',  of  which  the  sale  in  question  is  a  the    vendee    to    recover    ponamoB: 

part,  and  where  the  buyer  has  never  Nieholi-v.  Midiael,  23  N,  T.,  Wl;  Ji* 

corrected  auch  statements,  but  on  fur-  «ap  v.  MiHer,  3  Abb.  CK,  App.  Dec, 441, 

ther  inquiry  by  the  seller  haa  made  1  Keyes,  S2l. 

similar  representations  :  Kii^  v.  Fiteh,  Bo  an  assignee  In  baokraptc; :  Dm- 

3  Abb.  Ct.  App.  Dec.,  SOe.  aldtonv,  Mann, 0 Chicly. iien,i\{i. 

On  the  hearing  of  a  bill  in  equity  to  Or  any  transferee  who  w  not  ■  hnu 

•void  K  mortgage  alleged  to  have  been  JUU   porebaser  firr  vaiut:   JmH*  t. 

assigned  by  the  morteagee  in  fraud  of  Coteee,  60  Barb.,  48. 

the    mortgagor,    evidence    of    similar  The  action  lice  against  the  vend» 

transactions,    alleged    to    be   fraudn-  even  though  he  has  parted  with  At 

lent,    between     the     mortgagee     and  posaeaeioa  and  controi  of  the  gooda:  . 

tlie    person    who   acted   as  agent    of  ^2fu  v.  Xcrnm-,  48  Bart..  58>i  LM- 

the  assignee.  Is  inadmissible  if  it  does  mer  v.  Wltedm;    3    Abb.  Ct.  Appa 

not  appear  that  such  transactions  were  Dec ,  8iS. 

near  the  time  of   the  asaigimient  in  Though  as  against  asHigneceorMh 

question,  or  so  related  theretoastoform  persons    Innocently  otitaining  pMM 

part  of  one  fniudulent  transaction,  or  uon,  a  demand  upon  eaci  is  neoeaai] 

are  adopted   to   illustrate  the  intent :  Jaaop  v.  Jftffer.  2  Abb.  Ct.  App.  Dn 

ificAoniaonv.  firoAbeR,  101Uass.,UT.  448,   1  Eeyes,  321  ;   Kioff  v.  fV(A, 

Where  the  question  is  whether  a  sale  Abb.  Ct  App.  Dec.,  508,  1  Eeyes,43 

of  goods  was  made  to  the  plaintiff,  by  An  execution  nedltor  doa  not  b 

the  owners,  for  the  purpose  of  defraud-  cone  a  bona  fide  purchaser  by  trnjil 

log  their  creditors,  evidence  to  show  goods  at  a  sale  on  uls  eiecutioQ,  whii 

tluit  about  the  time  of  the  sale,  and  were   fraudulently   pordiaspd  by  ll 

just  before  their  faUnre  the  Vendors  judgment  debtor :  l)et)o«  t .  BrOMt,  I 

employed  the  witness  to  carry  goods  N.  Y.,463. 

from   their   stores  to  other  stores  or  Where    the  vendee  gave  bis  tfK 

Jlacea  of  deposit,  for  the  purpose  of  tiable  promissory  note  for  the  goM 

raudulently  concealing  thtur  property  the  vendor  is  not  bound  to  tender  au 

from  their  creditors.  Is  not  admissible,  note  at  the  time  of  reecinding  the  coi 

when  it  appears  that  ibe  goods  were  tract;  It  issnffident for himtoprodoi 

turned  out  to  the  pliuntiS  In  payment  It  upon  the  trial,  and  deliver  it  to  tt 

of  a  just  debt.     If  a  debt  is  an  honest  custody  of  the  court  ;    JfieAaU  v.  M 

one,  debtors  have  a  right  to  prefer  it,  ehael.  23  N.  Y. .  364 ;  King  v.  Fit*, 

and   pay  It  by   the   appropriation   of  Abb.  Ct.  App,  Dec,  608.  IKeyes,  4311 

their  property ;  and  the  validity  of  the  Hat/Urn  v.Bodffet,  38  N.Y..488;i'i 

debt  cannot  be  disproved  by  showing  qutno  v.  Ti^lor,  3S  Barb.,  375. 
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seven  years,  and  built  a  house  on  it ;  and  on  the  27th  of 
November,  1874,  he  entered  into  a  v^^ritten  agreement  with 
the  defendant  for  the  sale  to  him  of  his  int^^rest  in  the  house 
and  premises  for  £1,600.  The  defendant  obiected  to  the 
title,  on  the  ground  that  the  liquidation  of  the  plaintiffs 
affairs  had  never  been  closed,  and  the  plaintiff  accordingly 
filed  the  present  bill,  stating  the  above  facts  and  praying 
that  the  agreement  might  be  specifically  performed.  The 
defendant  demurred  to  the  bill  for  want  of  equity.  The 
Master  of  the  Rolls,  considering  that  he  was  bound  by  the 
decision  of  Vice-Chancellor  Bacon  in  In,  re  BeihwMt 
Trusts  (*),  allowed  the  demurrer  (•). 
4.81]     *The  defendant  appealed  from  this  decision. 

Mr.  CJiitty^  Q.C.,  and  Mr.  DanielJones^  for  the  appellant: 
The  bill  states  that  the  creditors  have  granted  the  debtor  his 
discharge,  and  that  makes  him  a  free  man,  and  cai)able  of 
acquiring  property  without  its  being  subject  to  the  liquida- 
tion. The  order  is  made  under  the  48th  section  of  the  act, 
which  is  made  applicable  to  a  liquidation  bv  the  9th  sub- 
section of  the  125  th  section  (*).    The  close  of  tne  bankruptcy 

(')  Law  Rep.,  19  Eq.,  245.  of  Parliament.  Nor,  on  the  other  hand, 
(*)  1875.  May  3.  is  it  within  the  second  class  of  ex4?ep- 
Sir  G.  Jebsel,  M.R.  :  I  give  no  tions  which  would  authorize  me  to  de- 
opinion  of  mj  own  at  all  as  to  the  part  from  a  decision  of  a  court  of  oo- 
proper  construction  of  this  section  of  ordinate  jurisdiction,  namelj,  that  it 
the  Bankruptcy  Act.  •  I  find  before  me,  is  opposea  to  the  current  of  authoritf— 
in  the  case  of  In  re  BeJvnetVs  TrusU  I  mean  either  the  authority  of  a  higher 
(Law  Rep. ,  19  Eq. ,  245),  a  decision  of  court,  or  several  other  decisions  of 
the  Vice-Chancellor  Bacon,  who  is  the  courts  of  co-ordinate  jurisdiction,  de- 
Chief  Judge  in  Bankruptcy,  deciding  cause  it  is  admitted  there  is  no  other 
the  very  point ;  the  point  being  this,  authority  on  the  point.  Therefore  I 
that  until  the  close  of  the  bankruptcy  shall  act  as  I  always  do,  and  follow 
o\  liquidation,  according  to  the  literal  the  decision  of  the  Vice-ChanceUor, 
meaning  of  the  15th  section  of  the  leaving  it  to  another  court,  if  anocher 
Bankruptcy  Act,  1809,  all  tho  property  court  shall  think  fit,  td  overrule  sach 
acquired  during  the  continuance  of  the  decision.  I  allow  the  demurrer, 
bankruptcy  vests  in  the  trustee.  I  can-  (*)  The  material  portions  of  the  see- 
not  say  that  this  case  comes  within  tions  chiefly  referred  to  are  as  id- 
either  of  the  two  exceptional  cases  in  lows  : 

which  I  think  it  is  allowable  for  a  82  &  33  Vict.,  c.  71,  s,  47:   "When 

judge  to  decline  to  follow  a  recent  de-  the  whole  property  of  tlie  bankrupt 

cision  of  a  court  of  co-ordinate  juris-  haa  been  realized  for  tlie  benefit  of  his 

diction.     I  think  that  he  is  not  bound  creditors,  or  so  much  thereof  as  can  ia 

to  follow  a  recent  decision  when  it  is  the  joint  opinion  of  the  trustee  «nd 

contrary    to    the    plain    words    of  an  committee   of    inspection   be  realized 

act  of  Parliament ;    but   in  the  pres-  without     needlessly     protracUng   the 

ent  case,  whether  I  should  or  not  have  bankruptcy,   or  a  composition  or  ar 

felt  at  liberty,  having  regard  to  the  rangement    has  been    completed,  the 

other  sections,  and  to  the  extraordinary  trustee  shall  make  a  report  accordingly 

consequences  which  would  follow  from  to  the  court,  and  the  court,  if  saliflied 

that  decision,  to  come  to  another  con-  that  the  whole  of  the  property  of  the 

elusion.  I  cannot  say  that  the  decision  bankrupt    has    been  n»alize<l  for  ihe 

is  against  the  plain  meaning  of  the  act  benefit  of  his   crwlitors,  or  «»  much 


rupt  divisible  among  his  creditors 
other  things,  all  such  property  as  n 
B  on  the  bankrupt  during  the  i 
cy.  It  cannot  be  denied^  theii 
•d  in  the  trustee,  unless  there  is 
iscbarge  to  prevent  it.     The  a 

itKecanbereilizod  witlioat  need-  to  tlii 

protracting  the  bankruptcy,  or  the  fn 

.  composition  or  arrangemeat  has  pound 

completed,  Hhill  make  aa  order  drcun 

the  bankraptcj  has  closed,  aud  cannoi 

Mnkniptcy  shall   be  deemed  to  that  tl 

clo9«d  at  and  after  the  date  of  chargi 
>rder.  ..."  Seel 

C  48  :   "  When  a  baukraptcf  is  of  tbii 

.,  OT  at  anr  time  during  its  con-  the  lis 

ice  with  tlie  assent  of  the  credit-  rupt. 

:e«[ifled  by  a  special   resolution,  to  the 

ankrupt  may  apply  to  the  court  trollei 

n  order  of  discharge  ;  hut  each  debloi 

irge  shall  not  be  granted  QDlesa  tion  b 

Droved  to  the  conrt  that  one  of  the  li{ 

il lowing  conditions  has  1>«en  fal-  dischi 

.  [hat  is  to  BST,  either  that  a  divl-  of  th< 

of  not  leSH  than  ten  ahiilingH  Id  apecia 

ound  bas  been   paid   oat  of  his  generi 

irtj,  or  misbt  have  iieen  paid  ej.-  may  b 

Lhrough  the  negligence  or  fraud  reaolu 

q  triiHtoe.  or  that  a  special  ri'HO-  manni 

1  of  his  crediU)™  liaa  been  piinwd  ditiuii 
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cesses :  the  discharge  of  the  debtor,  the  close  of  the  liqnida- 
tion,  and  the  release  of  the  trustee.  These  are  all  in  the 
discretion  of  the  creditors,  and  are  intended  to  be  kept  dis- 
tinct. The  discharge  released  the  debtor  from  all  proceed- 
ings against  him  on  account  of  his  debts,  bat  it  did  not 
release  his  after-acquired  property  any  more  than  it  released 
the  property  which  he  had  at  the  time  of  the  liquidation. 
That  could  only  be  done  by  a  resolution  to  close  the  liqui- 
dation. The  express  point  has  been  decided  in  our  favor 
by  Vice-Ch%ncellor  !Bacon  in  In  re  BennetPs  Trusts  {'). 
We  rely  upon  the  distinct  words  of  the  statute,  that  prop- 
erty devolving  on  the  debtor  during  the  continuance  of  the 
liquidation  vests  in  the  trustee ;  and  the  liquidation  must 
be  held  to  be  continuing  until  is  formally  closed. 

But  even  if  the  property  in  question  in  this  suit  has  been 
released  from  the  joint  debts,  the  bill  does  not  show  that  it 
483]  is  released  *from  the  separate  debts.  The  bill  states 
that  the  separate  creditors  have  never  passed  any  resolution. 
The  debtor  has,  therefore,  obtained  no  discharge  from  them, 
and  the  property  must  be  stiU  vested  in  the  trustee  for  their 
benefit. 

Mr.  Chitty^  in  reply :  The  point  respecting  the  separate 
creditors  was  not  taken  in  the  court  below.  In  fact  all  the 
separate  creditors  have  been  paid ;  and,  if  necessary,  we  ask 
to  amend  the  bill  by  statingthat  fact. 

Sir  W.  M.  James,  L.J. :  The  point  raised  before  us  is  a 
very  important  one,  and  one  upon  which  I  have  formed  a 
very  clear,  decided,  and  unhesitating  opinion,  which,  as  I 
unaerstand,  is  in  accordance  with  that  oi  the  Master  of  the 
Bolls,  although  it  is  adverse  to  the  decision  which  he  felt 
himself  bound  by  the  authority  of  the  case  before  7iGe- 
Chancellor  Bacon  to  pronounce.  The  Vice-Chancellor  had 
expressed  an  opinion  that  the  property  belonged  to  the 
trustee  in  the  liquidation,  on  the  ground  that  the  close  of 
the  liquidation  was  one  thing  and  the  gmnting  of  the  order 
of  discharge  another  thing.  I  agree  with  the  Vice-Chancel- 
lor's premises,  but  I  think  that  his  conclusion  does  not  fol- 
low from  his  premises.  The  argument  on  the  one  side  is, 
that  discharge  means  discharge,  and  that  cannot  be  contro- 
verted ;  the  argument  on  the  other  side  is,  that  continuance 
means  continuance,  which  is  equally  incontrovertible.  No 
doubt  one  section  of  the  act  says  that  all  property  during 
the  continuance  of  the  bankruptcy  vests  in  the  trustee ;  and 
another  clause  says  that  during  the  continuance  of  the  bank- 
ruptcy the  debtor  may  be  discliarged  either  by  the  court  or 

(»)  Law  Rpp.,  19  Eq.,  245. 
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the  two  enactments.  It  is  a  cardinal  princi 
pretation  of  a  statute  tbat  if  tiiere  are  t 
enactments,  it  mast  be  seen  if  one  cannot  be 
dcation  of  the  other.  In  the  present  case  t 
culty  in  reconciling  the  two  sections.  I  t] 
that  the  decision  of  theMasterof  the  Rolls  m 

Another  question  was  raised  as  to  theralic 
of  discharge  as  regards  the  separate  debts 
The  case  must  stand  orer  to  ascertain  wheth 
separate  creditors ;  and  if  there  are,  it  can  1 
that  point. 

SiE  (J.  Mellish,  L.J.:  I  am  of  the  sai 
agree  that  the  question  is  one  of  great  impc 
not  new  to  ray  mind.  I  considered  it  a  good 
of  Ex  parte  Russell  ('),  but  it  was  not  nee 
decide  the  point  in  tlmt  case.     I  have  no  d 

(1)  AnU,  p.  355. 


in  bankruptcy  and  liqui( 
his  order  of  discharge, 
those  specially  excepted 
485]  fu-tare  *a8set9  thei 
the  15th  section  says 
acquired  by  the  bankri 
bankruptcy  shall  vest  ii 
the  bankruptcy  continu 
unless  the  loth  section  n 
the  bankruptcy  was  cloi 
bankrupt  would  go  to  hi 
the  court  has  no  power  ( 
all  the  property  of  the 
much  as  can  be  realized 
bankruptcy.  So,  if  the 
rect,  no  bankrupt,  even.i 
although  he  had  paid  tv 
liold  any  property  until 
realized  ;  that  would  be 
vision.  However  desen 
all  his  creditors  wished  t 
it  just  to  do  so,  if  he  ha 
diately  be  realizt'd,  and  ■ 
realize,  it  would  beimpo: 
By  deciding  against  tnia 
jsuinp  the  powers  of  the 
if  this  construction  be  i 
power  to  allow  the  deb 
should  wish  to  do  so. 

What,  then,  does  the  < 
order  of  discharge  shall 
nary  debts  provaole  und 
that  he  is  to  be  in  the  sa 
actually  released  him, 
have  claimed  that  his  pe 
subsequently  acquired  1 
ment  of  their  debts?  Th 
words  is,  that  his  futui 
lirst  clause  of  the  48th  i 
ruptcy  is  closed  the  debt 
as  a  matter  of  course,  bi 
under  certain  ciroumstai 
meant  that  if  he  obtaini 
action  can  be  brought  ag 
bankruptcy  is  closed?  1 
486]  but  it  would  be  nc 


for  liquidation  as  an 
twelve  months  have 
against  the  debtor  foi 
property  in  the  handi 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Oreed,  (or  the  defendant: 
There  is  no  allegation  in  the  bill  that  there  were  no  separate 
creditors,  or  that  all  the  separate  creditors  have  been  paid 
off.  We  are  therefore  entitled  to  succeed  in  our  demnrrer.  ■ 
But  even  if  the  bill  is  amended,  and  such  an  allegation  is 
introduced  and  proved  to  be  true,  the  plaintiff  cannot  make 
a  good  title  to  the  property.  Both  in  a  bankruptcy  and  a 
liquidation  the  separate  as  well  as  the  joint  estate  o[  a 
debtor  veate  in  the  trustee:  Bankrnptcy  Act,  1869,9.15, 
subs.  3 ;  and  s.  135,  sabs.  5.  This  has  been  expressly 
decided,  in  the  case  of  a  liquidation,  by  the  Chief  Judge  in 
Exparte  Philps  (').  Therefore,  in  the  present  case,  as  soon 
as  tne  joint  creditors  passed  a  resolution  fur  liquidation  and 
appointed  a  trustee,  the  joint  and  separate  estate  of  tbe 
debtor  vested  in  the  trustee  appointed  by  them.  It  tbe 
separate  creditors  had  also  met  and  passed  a  resolution, 
they  mast  have  appointed  the  same  trustee,  and  he  woqld 
have  administered  Doth  estates.  This  is  expressly  decided 
by  the  286th  rule,  and  the  rule  then  proceeds  to  provide 
that  if  the  separate  creditors  agree  to  a  composition,  the 
trustee  appointed  by  the  joint  creditors  shall  apply  the  sepa- 
rate assets  in  payment  of  the  composition,  and  that  the 
residue  shall  be  considered  partnership  assets.  It  is  clear, 
therefore,  that  the  failure  of  the  separate  creditors  to  meet 
did  not  render  the  proceedings  abortive  as  to  the  separate 
estate,  but  that  the  separa.te  estate  vested  in  the  trustee  for 
488]  their  benelit,  *and,  subject  to  their  claims,  for  the 
benetit  of  the  joint  creditors.  If  so,  what  has  taken  place 
to  divest  it  again,  or  to  prevent  the  after-acquired  separate 
estate  from  also  vesting  in  him  t  He  still  nolda  it  for  the 
benetit  of  the  separate  creditors,  although  the  joint  creditors 
may  have  released  it  from  their  claims  by  tbe  order  of 
discharge. 

Mr.  VhUty,  in  reply. 

Sir  W.  if.  James,  L.J.:  I  think  that  such  grave  donbta 
have  been  raised  as  to  the  construction  of  the  act  and  the 
rules  that  we  cannot,  as  the  matter  now  stands,  force  the  title 
on  a  purchaser.  If  the  separate  creditors  of  a  member  of  a 
partnership  come  to  no  resolution  on  a  petition  for  liquida- 
tion presented  by  the  partners,  what  is  tne  result  as  respects 
the  separate  estate  i    The  plain  meaning  of  the  words  of  the 

(I)  Law  Rap.,  19  Eq.,  2M. 


not  meet  when  the  del 

to  pay  them  in  full.  In  such  a  case  there  is  no  reasoa  wby 
they  aboald  meet,  for  they  know  that  the  trustee  canoot 
deal  with  the  separate  estate  without  pajrin^  them  in  full. 
On  the  whole,  the  inclination  of  my  opmion  is,  that  on  the 
allegations  of  this  bill,  as  they  now  stand,  there-  has  bt«D 
no  discharge  by  the  separate  creditors  ;  and  that  the  prop- 
erty in  question  in  the  suit  is  still  Tested  in  the  trostec 
The  demurrer  must  therefore  be  allowed,  with  liberty  to  the 
plaintifT  to  amend. 

Solicitor  for  the  appellant:  Mr,  Oliver  Richards. 

Solicitors  for  the  respondent :  Messrs.  Allen  (E  £dv)ardt. 


[Law  Reports,  10  Chancery  Appe«U  4M.] 
t.JJ..  July  S,  187S. 

490]  */™  Te  Bennett's  Trusts. 

BaiitrigMj/ — LignldaSon  hii  Amnganait — Clou  of  Liquidatioii^DiKiiatjt  cf 
ZMtor— Amtrupfey  Act.  ISflS,  a.  1!,  16,  47,  tS,  128,  «■&•.  "3,  9. 

When  the  oredilora  of  s  liquidatinji  debtor  have  pueed  »  reeolntion  gnntiiig  bin 
his  diecbaKe.  hii  kftar-ocqaired  property  does  not  vest  to  the  tmitee  m  tbe  bewtit 
of  UiB  creditors,  but  belongs  to  the  dehtor ;  although  no  resolntiaii  fixing  the  ctoMof 
the  liquidation  has  been  passed  ; 

Decision  of  Baoon,  V.  C.,  reversed. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor 
Bacon  ('). 

On  the  22d  of  August,  1872,  Charles  John  Mold  filed  a 
petition  for  liquidation  by  arrangement  in  the  County  Court 
of  Chesterfield.  At  the  flrst  meeting  of  his  creditors,  which 
was  held  on  the  16th  of  September,  a  resolution  was  passed 
agreeing  to  the  liquidation  and  appointing  a  tmatee :  sad 
that  the  discharge  of  the  debtor  should  be  and  the  same  was 
thereby  granted  on  the  1st  of  December  then  next. 

On  the  13th  of  January,  1873,  the  debtor  became  ent 
to  a  legacy  of  £1,000,  beqaeathed  to  him  by  the  will  ( 
B.  H-  Bennett.  The  trustees  of  the  will  paid  the  mi 
into  court  under  the  Trustee  Kelief  Act,  and  the  dt 
presented  a  petition  to  take  it  out  of  court,  which 
opposed  by  the  trustee  in  the  liquidation,  who  claim* 
on  behalf  of  the  creditors. 

No  resolution  for  the  close  of  the  Hqnidatioji  or  for 
release  of  the  trustee  had  been  passed  by  the  creditors. 

The  Vice-ChaQcellor  held  that  the  trustee  was  entitle 
the  fund,  on  the  ground  that  the  liquidation  was  not  clo 
The  debtor  appealed  from  this  decision. 

(')  Law  Rep.,  IB  Eq.,  S«S. 
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On  the  1st  of  Angust,  1874,  Messrs.  Kichard  Pothergill 
and  Ernest  T.  Hankey,  carrying  on  business  at  Aberdare  as 
the  Aberdare  Iron  Company,  entered  into  a  contract  with 
Mr.  P.  J.  Goubonin,  for  himself  and  the  Ural  Railway  Com- 
pany in  Russia,  for  the  supply  of  a  quantity  of  iron  raDs, 
of  which  7,000  tons  were  to  be  delivered  at  Cronstadt  by  the 
end  of  May,  1876,  7,000  tons  by  the  end  of  June,  and  7,000 
tons  by  the  end  of  July. 

To  enable  them  to  carry  out  this  contract  the  Aberdare 
Iron  Company,  on  the  20th  of  November,  1874,  entered  into 
an  agreement  with  Bolckow,  Vaughan  &  Co.,  a  limited  com- 
pany at  Middlesborough-on-Tees,  to  manufacture  for  them 
2, OCX)  tons  of  rails.  The  contract  contained  the  following 
stipulation : 

"The  rails  to  be  made  in  the  months  of  December  and 
January  next,  and  the  whole  to  be  shipped  at  the  com- 
mencement of  the  first  open  water  at  Cronstadt.  Fourteen 
days'  notice  to  be  given  before  commencement  of  manufac- 
ture, in  order  that  the  inspector  may  be  present.  Payment 
to  be  made  by  buyers'  acceptance  of  sellers'  drafts  at  six 
months'  date  against  inspector's  certificate  of  approval  and 
wharfinger's  certificate  of  each  500  tons  being  stacked  ready 
for  shipment." 

Another  contract  in  similar  terms  was  entered  into  betweeir 
the  same  parties  on  the  23d  of  December,  1874,  for  a  further 
quantity  of  2,000  tons  of  rails  in  the  months  of  January 
and  February,  1875. 

Under  these  contracts  Bolckow,  Vaughan  &  Co.  com- 
menced to  manufacture  iron  rails,  which,  when  made,  were 
approved  and  stacked  at  the  works  of  Bolckow,  Vaughan 
&  Co.,  and  the  wharfinger's  certificates,  with  the  certificates 
of  the  inspector  appointed  by  the  Russian  company,' at- 
tached, of  each  500  tons  ready  for  shipment,  were  given  at 
different  dates  in  December  and  January,  the  whole  4,000 
493]  being  ready  for  shipment  by  the  26th  of  *Jannary, 
1875.  The  wharfinger's  certificate  was  in  the  following 
form: 

"I  hereby  certify  that  there  are  lying  at  the  works  of 
Messrs.  Bolckow,  Vaughan  &  Co.,  Limitpd,  of  Middles- 
brough, 500  tons  of  iron  rails  which  are  ready  fpr  shipment, 
and  which  have  been  rolled  under  contract  dated  November 
20,  1874,  between  the  said  company  and  the  Aberdare  Iron 
Company. 

*^W.  Roe,  Wharfinger." 

These  wharfinger's  certificates,  with  the  inspector's  certifi- 
cates attached,  were,  as  they  were  signed,  delivered  to  the 
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by  him,  and  upon  all  moneys  received  or  to  be  received  by 
Bolcko)^,  Yaughan  &  Co.,  or  by  Turquand,  under  the  con- 
tract with  the  Aberdare  Company ;  and  prayed  an  in j one- 
tion  to  restrain  Bolckow,  Vaughan  &  Co.  from  parting  with 
the  iron  rails  without  first  satisfying  his  lien. 

The  bill  also  alleged  that  the  Ural  Railway  Company  had 
opened  a  credit  witn  the  Russian  Bank  of  foreign  Trade  in 
Lombard  Street  in  favor  of  the  Aberdare  Company,  and  an 
injunction  was  asked  to  restrain  the  bank  and  Turquand 
from  paying  any  moneys  received  under  the  contract  with- 
out first  satisfying  the  plaintiffs  lien. 

The  plaintiff  moved  for  an  injunction  in  terms  of  the 
j)rayer.  The  Vice-Chancellor  was  of  opinion  that  the  plain- 
tiff was  entitled  to  the  injunction,  but  it  was  arranged  that, 
subject  to  the  right  of  appeal,  the  Russian  c-ontract  shonld 
be  carried  out,  and  the  money  received  under  it  should  be 
paid  into  the  National  Provincial  Bank  in  the  joint  names 
of  the  receiver  and  a  nominee  of  Bolckow,  Vaughan  &  Co.  {'). 

(*)  1875.  June  24.  mencement  of  the  first  open  water  at 
Sm  Jambs  Bacon,  V.G.:  This  case  Cronstadt.  The  first  of  the  bills  that 
is  one  of  very  great  importance  and  of  was  given  in  payment  would  not  be- 
some  nicety,  because  it  is  distinguish-  come  due  until  the  2l8t  of  this  month 
able  from  several  of  the  cases  which  of  June.  What  can  be  the  meaning 
have  been  referred  to  in  the  course  of  of  these  words,  "payment  to  be  made 
the  argument.  The  only  thing  upon  by  buyers'  acceptance  ?"  When  the 
this  motion  for  injunction  that  1  have  Aberdare  Company  delivered  their 
to  consider  is  how  an  order  can  be  made  goods  in  Russia  they  were  to  receife 
which  shall  protect  whatever  may  be  the  money,  but  they  were  not  to  pay 
ultimately  determined  to  be  the  rights  any  part  of  it  until  the  month  of  Jane 
of  the  parties  without  doing  any  mis-  arrived.    ' 

chief  in  the  meantime.     The  plaintiff  Mr.  Kay  has  argued  upon  another 

relies  on  these  terms  in  the  written  part  of  the  case  that  the  documents  in 

contract  between  Bolckow,  Vaughan  &  their   nature  were    transferable,  and 

Co.,  and  the  Aberdare  Company,  "  Pay-  capable  of  creating  a  right  against  the 

ment  to  be  made  by  buyers'  acceptance  plaintiff's  interest.     But  the  real  tnns- 

of  sellers'  drafts  at  six  months'  date  action    between    the    parties   is  that 

against   inspector's  certificate    of   ap-  Bolckow,  Vaughn  &  Co.  say,  "  Toa  are 

proval  and  wharfinger's  certificate  of  to  give  us  the  acceptances  against  the 

each  500  tons  being  stacked  ready  for  two  certificates,  one  by  an  inspector  of 

shipment.*'    It  is  not  disputed  that  ac-  the  Russian  Government  that  the  iron 

ceptances  were  g^ven,  the  dates  of  which  has  been  rolled  and  that  it  is  of  proper 

are  stated  in  the  bill.  weight,  and  the  other  the  wharfinger's 

Now  for  the   moment  to  lay  aside  certificate  that  those  things  which  were 

authorities,  what  can  be  the  meaning  so  rolled  to  the  approbation  of  the  in- 

of  these  dealers  in  iron  who  enter  into  specter  are  lying  on  our  premises  ready 

this  written  contract?     The  Aberdare  for  shipment."     If  the  contrKt  had 

Company    had    a    contract    with    the  l>een  carried  on  without  inierraptioo, 

Russian  Qovemment,  under  which  the  probably  all  the  rails  would  have  been 

company   were   bound   to   supply  the  delivered  long  before  the  first  of  the 

Russian     Government    with     certain  bills  of  exchange  became  doe.     The 

rails.  They  buy  those  rails  of  Bolckow,  plaintiff  asserts  that  such  documents 

Vaughan  &  Co.  by  the  contract,  one  of  as  were  passed  to  him  by  way  of  eqoita- 

the  clauses  of  which  I  have  read.     The  ble  charge  are,  according  to  the  cnf^tom 

shipment  is  to  be  made  at  the  com-  of  the  trade,  negotiable  instruments, 
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to  lock  up  £32,000  or  our  money  lor  an  indeflnite  time, 
496]  which  may  produce  *irreparable  injury  to  us  in  our 
business:  and  this,  too,  on  allegations  of  a  special  custom 
of  trade  which  are  entirely  unsupported  by  evidence.  The 
497]  wharfinger's  certificate  is  not  a  document  of  title,  'and 
no  custom  of  trade,  even  if  such  a  custom  were  proved,  cai 
make  it  ao.  It  is  nothing  more  than  a  certificate  from  on 
own  servant  that  the  goods  have  been  manufactured  and  ar 
ready  for  delivery.  It  does  not  purport  to  be  an  order  fo 
delivery.  We  claim  the  ordinary  vendor' a  lien  on  the  goods 
which  lien  we  have  never  lost.  It  is  true  that  we  took  th 
acceptances  of  the  purchasers  in  payment  for  the  goods,  bn 
when  the  bills  were  dishonored  our  lien  as  vendors  revived 
Ex  parte  Chalmers  Q ;  Griffiths  v.  Perry  (') ;  Wentworli 
V.  Outhwaite  (') ;  M'^wan  v.  Smith  (*) ;  Scots^mans  v.  Lan 
cashire  and  Yorkshire  Railway  Company  ^^)  ;  Tomrdey^ 
Crump  (*). 

Sir  W.  M.  Jame-s,  L.  J.,  referred  to  Pooley  v.  Bndd  ('). 
498]  *Mr.  Kay,  Q.C.,  and  Mr.  Locock  tVebb,  Q.C.,  fo 
the  plaintiffs:  All  that  the  Vice-Chancellor  has  done  isti 
order  the  value  of  the  rails  to  be  placed  in  medio  until  th' 
questions  raised  in  the  suit  have  been  determined.  Wi 
say  it  is  a  question  which  fairly  arises  on  the  fact  whethe 
the  transaction  did  not  amount  to  a  contract  by  Bolckow 

have  the  price  tied  up  until  the  quce-  Whether  the  plaiotiff   hu  that  I>r 

tioD  can  tie  decided,  that  is  &  matter  which  he  insists  upon  is  a  qiUHtico  i 

they  must  consider  for  themBelres.     I  be  decided  at  the  hearing,  uid  >  qua 

do  Dot  feel  that  I  have  anr  power  to  tion  of  veiy  conBiderable  difflcchy  i: 

deal  with  the  money  or  with  the  pro-  mj  mind.     The  doctrine  of  stoppaf 

Feeds  of  the  contract,  or  to  interfere  in  IrantUu  has  nothing  in  the  wcHid  t 

with  the  views  which  the  parties  maj  do  with  this  case,  aa  Lonl  Campbd 

take  of  tiieir  rights  under  those  con-  said  In  M'Eiorm  v.  Sntitk  (8  H.  L  C 

tracts.  309,  328).     Although  I  think  ihil  ih 

The  bill  states,  I  think  quite  fnirlr  doctrine  of  the  law  of  stoppage  in  trix 

and  reasonablf,  that  tioubonin  and  the  nfuiawell  established,  and  if  there  bai 

Ural  Railway  Company,  who  represent  been  in  this  case,  as  there  is  dM,  am 

the  Russian  Government,  have  opened  as  tliere  was  not  in  M'Bimh  v.  Smilk 

a  credit  with  the  Aberdare  Iron  Cum-  any  tranntui  commenced,  there  migli 

pany,  and  that  Tnrquand  intends  to  pay  be  questions  arising  out  of  that    Ba 

theiDoneyswhicb  willbepayablennder  there  Is    no  such   thing.      With  ihi 

the  contract  to  the  defendants  Bolckow,  strongest  desire  that  nothine  Dov<lon 

VaughanA  Co.,  without  first  satisfying  should  prejudice  the  rishtsof  any  jiaRj 

the  plaiotilT's  charge,  in  which  case  he  and  that  the  matter  should  remain  foi 

will  sustain  a  great  injury.      It  alleges  fittur«  decision,  I  must  grant  the  in 

tliBt  the  rails  remain  m  the  imasesHlon  junction, 

and    control    of    Bolckow,  Vau^lian  &  (')  Law  Rep.,  8  Ch.,  289. 

Co.,  and  that   they  Inlsad,  with  the  (■)  I  E.  A  £..  680. 

privity  and   assent   of    Turquand,   to  (>)  10  M.  <t  W..  4^6. 

ship  the  same  to  Russia.    That  is  not  (')  2  It.  L.  C,  303. 

the  vendor's  lien — that  is  resciuding  (')  Law  Rep,,  2  Ch.,  3S3. 

the  contract  of   Bolckow,  Vaughan  &  (*)  4  A.  A  E.,  GS. 

Co.     with     the    Aberdare     Company.  OMBeav.,  S4. 


876  Gnno  v.  Bolct. 

First  of  all,  it  is  supposed 
"""■  iiase  of  stoppage 

with  by  the  allegf 
equity  of  this  biil 
lake  this  ease  dififi 
between  veodors 
]ods  in  bills  of  ei 
certificates,  accon 
mHar  cases,  are  ii 
say  a  thin^  whic 
nake  a  certificate : 
evidently  meant 
tl  interpretation  t 
e  deposit  the  certi 
Eilly  what  it  comi 
re  things  wananti 
else  who  has  posi 
.e  owner  of  the  g 

0  is  the  bailee  of  t 
meant  by  a  wai 

lit  with,  and  if  th< 
validly  dealt  wit] 
jayii^  that  such  c 

1  iron  trade  in  sim 
e  this,  that  persoi 
e  way  as  they  wo 
'  may  lend  money 
ir  the  nature  of  t. 
18  who  have  got 
between  them,  wo 
nlesa  yon  can  sho' 
rized  something  tc 
be  found  in  his  t 
)  legal  rights  are  i 
laa  occurred  as  fat 
lether  they  have  j 
Lch  has  in  any  i 
appears  to  me  tha 
i  tried  in  an  actio: 

or  the  purchase! 
Of  course  the 
nortgagee,  only  a  i 
;ht  it  in  his  own  n: 
name  of  the  Abi 
;o  me  to  be  a  mere 


748  CHANCERY  APPEALS.  [L  R 

1876  Gonn  v.  Bolckow,  Yaughan  &  Co.  LJJ. 

• 

would  revest  the  vendor's  lien.  It  would  make  no  differ- 
ence that  a  bill  had  been  given  which  had  not  yet  become 
due,  or  that  credit  had  been  given.  No  doubt,  if  the  buyer 
does  not  become  insolvent,  that  is  to  say,  if  he  does  not 
openly  proclaim  his  insolvency,  then  credit  is  given  by 
taking  the  bill,  and  during  the  time  that  the  bill  is  current 
there  is  no  vendor's  lien,  and  the  vendor  is  bound  to 
deliver.  But  if  the  bill  is  dishonored  before  delivery  has 
been  made,  then  the  vendor's  lien  revives;  or  if  the  pur- 
chaser becomes  openly  insolvent  before  the  delivery  actually 
takes  place,  then  the  law  does  not  compel  the  vendor  to 
deliver  to  an  insolvent  purchaser. 

Then  the  next  point  is  as  to  the  wharfinger's  certificate. 
It  is  perfectly  plain  upon  the  contract,  and  on  reading  the 
certificate,  what  the  certificate  is.  It  is  to  be  a  "wharfin-. 
ger's  certificate  of  each  500  tons  being  stacked  ready  for 
shipment."  The  certificate  itself  is  in  exact  conformity 
witn  what  one  would  expect :  *  'I  hereby  certify  that  there  are 
602]  i^T^g  at  the  works  of  Bolckow,  *Vaughan  &  Co.,  500 
tons  of  iron  rails,  which  are  ready  for  shipment,  and  which 
have  been  rolled  under  contract."  It  professes  simply  to 
be  what  it  is,  a  certificate  that  those  tons  are  ready  for  ship- 
ment. It  is  merely  a  security  to  the  buyer  that  such  things 
are  actually  there.  It  is  not  the  same  thing  as  the  inspect- 
or' s  certificate.  The  inspector  examines  the  rails  while  they 
are  being  manufactured  at  the  manufactory,  and  certifies 
that  thejr  are  properly  made.  The  wharfinger  certifies  that 
those  rails  have  been  actually  brought  down,  and  are  acta- 
alljr  ready  for  shipment,  ft  is  utterly  impossible,  in  my 
opinion,  to  make  that  out  to  be  a  document  of  title.  A 
document  of  title  is  something  which  represents  the  goods, 
and  from  which,  either  immediately  or  at  some  future  time, 
the  possession  of  the  goods  may  be  obtained.  In  this  way 
a  bin  of  lading  represents  the  goods  while  they  are  at  sea, 
and  by  which,  when  the  goods  arrive  at  the  port  of  destina- 
tion, the  possession  of  the  goods  may  be  obtained.  So  also 
a  delivery  order  is  an  order  for  the  delivery  of  the  goods 
either  immediately  or  at  some  future  time ;  generally  imme- 
diately on  the  presentation  of  the  delivery  order  the  party 
is  entitled  to  the  goods.  Therefore  it  represents  the  goodjs. 
It  is  perfectly  plain  that  the  certificate  was  never  intended 
to  represent  the  goods,  and  the  goods  could  never  have  been 
obtained  by  it,  because  by  th^ contract  and  by  the  certificate 
itself  the  goods  were  to  be  shipped  for  Cronstadt  and  were 
to  be  delivered  at  Cronstadt;  and  I  should  like  to  know 
whether,  when  the  goods  were  shipped  for  Cronstadt,  and  a 
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for  the  goods,  which  would  repre- 
,  and  supposing  the  certiticate  is 
bill  of  lading  is  mortgEu;ed  to  B., 
stadt,  the  man  who  holas  the  car- 
holds  the  bill  of  lading  wonld  be 
'here  can  be  no  doubt  the  man  who 
iing  would  be  entitled  to  the  goods, 
ocument  of  title  which  represents 
.at  there  is  a  custom  of  the  trade  to 
warrants.  Now,  in  the  first  place, 
juch  a  custom.  That  these  certifi- 
md  that  as  between  the  party  who 
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s  not  profess  to  require  the  delivery 
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dor,  merely  because  the  purchaser 
y  on  the  faith  of  it,  I  am  at  a  loss 

to  me  that  neither  of  those  two 
11,  The  case  is  thesimpleordinary 
i  sold  goods  upon  credit,  and  before 
:he  delivery  of  them  the  purchaser 
d  has  given  notice  to  all  the  world 
.  he  is  insolvent.  The  vendor  can- 
according  to  the  late  decisions,  but 
ill  not  deliver  the  goods  until  I  get 

Dn  that  was  raised  was  this :  Mr. 
Vaughan  &  Co,  had  negotiated  the 
lyself  that  that  would  make  any 
have  no  security  on  those  bills; 
<v  party  to  the  bills ;  they  are  sim- 
LOW,  vaughan  &  Co.  on  the  Aber- 
d  they  have  no  security  for  the 
ept  the  Aberdare  Iron  Company. 
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Son  &  Coward;  Mt 

The  vendor  retama  a  !ii 
erty  sold  until  pajment 
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pleased  to  make  the  um 

debit  of  Messrs.  Wjlde  ^^  ^^.  ^,.  ovut^uu^u  -^  v..^  .,..«i, 
in  the  form  of  a.  debtor  and  creditor  account,  was  annexed, 
liaviug  on  one  side  "We  debit  you,"  and  specifying  the 
bills  for  £1,522  8^.,  the  notes  for  £500,  and  two  other  small 
checks  (total  £2,121  10s.),  as  remitted;  and  on  the  other 
506]  3'de,  ""We  credit  you,"  under  which  was  a  sum  of 
£849  10*.;   and  it  was  stated  that  this  was  a  direction  to 

Say  that  sum.  Under  the  head  "Advice  of  drafts"  were 
escribed  tlie  acceptances  of  Johnson  &  Co.  for  £2,230  to. 
And  the  letter  contained  directions  to  Robarts  &  Co.  as  to 
an  investment  in  consols.  Robarts  &  Co.  sent  a  formal  an- 
swer, acknowledging  the  receipt. 

On  the  12th  of  December  the  acceptances  were  left  with 
Messrs.  Robarts  &  Co.  for  examination,  but  were  returned 
by  them  with  the  words  indorsed.  "A-waiting  confirmation 
01  advice."  On  the  14th  of  December  VVylde  &  Co. 
stopped  payment.  Notice  of  this  was  telegraphed  to  Ro- 
barts &  Co.,  who  then  refused  to  pay  the  amounts  due  on 
the  acceptances.  They,  however,  retained  the  bills  and 
notes,  as  having  been  simply  remitted  to  them  in  the  ordi- 
nary course,  and  without  any  reference  to  the  acceptances. 
'ITie  plaintiffs  thereupon  filed  the  bill  in  this  suit  prayings 
declaration  that  Robarts  &  Co.  were  trustees  for  the  plain- 
tiffs ot  the  bills  and  notes  remitted  to  them  for  the  purpose 
of  meeting  the  acceptances,  and  might  be  ordered  to  return 
them  to  the  plaintiffs,  and  in  the  meantime  might  lae  re- 
strained from  negotiating  the  bills. 

One  of  tile  partners  in  the  bank  of  Robarts  &  Co,  deposed 
that  they  never  knew  or  heard  of  the  alleged  appropriation 
of  the  bills,  and  knew  nothing  of  any  such  arrangement  be- 
tween the  plaintiffs  and  Wylde  &  Co.  That  the  bills  and 
notes  were  sent  to  them  in  the  manner  nsual  betweena  Loo- 
don  banker  and  liis  country  correspondent,  and  that  Wjlde 
&  Co,  always  notified  their  remittances  io  the  same  w^-. 
That  when  they  received  such  bills  they  sometimes  dis- 
counted them,  crediting  Wylde  &  Co.  with  the  proceeds, 
and  sometimes,  as  in  this  case,  held  them  as  short  bills  to 
the  account  of  Wylde  &  Co.  As  to  the  bank  notes,  Ro- 
barts &  Co.  did  not  know  where  they  came  from  ;  nor  did 
Robarts  &  Co.  know  the  state  of  the  affairs  of  Wylde  & 
Co.  ;  but  as  they  had  made  considerable  advances  to  wylde 
&  Co.,  they  were  unwilling  to  increase  the  amount,  and  had 
not  funds  in  hand  to  meet  the  acceptances.  On  the  14th  of 
December,  when  Wylde  &  Co.  stopped  payment,  the  debit 
balance  of  their  account  with  Rooarts  h  Co,  was  £10,540. 


era  are  asked  in  the  same  letter  to  pay  these  drafts,  and  to 
make  aa  investment  in  consols.  It  seems  to  me  absurd  to 
contend  that  there  was  an  appropriation  in  this  way,  as  be- 
tween the  country  bankers  and  the  London  bankers.  Very 
likely  the  anderatanding  might  have  been  that  the  baBiness 
woiifd  go  on  according  to  their  directions,  not  by  reason  of 
any  specific  appropriation,  but  on  the  understanding  tiiat 
the  same  credit  would  be  given  as  was  given  before,  and  as 
part  of  the  same  arrangement  That  is  quite  conrasteDt 
with  the  usual  course  of  their  business ;  but  when  the  insol- 
Tency  came  and  altered  the  state  of  matters,  the  credit 
could  no  longer  be  given,  and  the  tree  must  be  taken  as  it 
fell.  Those  drafts  were  in  the  hands  of  Robarts  &  Co.  ap- 
parently appropriated  to  the  payment  of  the  £819  10*.,  and 
not  expressly  appropriated  to  anything  else,  but  merely  aa 
part  of  the  general  account,  I  think,  therefore,  that  the  de- 
cree of  the  Vice-Chancellor  is  quite  right,  and  the  appeal 
mnst  be  dismiaaed  with  costs. 

Sir  G.  Mellisii,  L.J.:  I  am  of  the  same  opinion.  It  is 
admitted  that  there  was  a  specific  appropriation  of  the  bills 
to  the  amount  of  £1,622  8^.  as  between  the  plaintiffs  and 
Wylde  &  Co.  towards  payment  of  the  acceptances  ;  that  ia 
to  say,  that  Wylde  &  Co.  were  to  procure  Robarts  &  Co.  to 
advance  the  money  for  the  acceptances,  and  the  hills  were 
to  be  a  security  to  Wylde  &  Co.  for  the  repayment  of  the 
sum.  There  is,  unquestionably,  not  the  slightest  evidence 
that  Robarts  &  Co.  had  any  notice  that  Wylde  &  Co.  had 
received  the  bills  for  any  such  parpose.  There  is  no  case 
against  them  on  that  ground.  The  only  case  as  put  to  as 
is  that  the  property  in  the  £1,522  8s.  bills  never  passed  to 
Robarts  &  Co.,  because  they  did  not  pay  the  accepbinces. 
509]  According  to  that  argument,  if  they  took  'the  money 
they  must  have  made  the  whole  of  the  payments  and  the 
investment,  notwithstanding  Wylde  &  Co.  became  insolvent 

In  my  opinion  there  is  nothing  in  the  relation  between  the 
country  bankers  and  the  London  bankers  to  justify  any 
such  assumption.  The  beginning  of  Wylde  &  Co.'s  letl*?r 
merely  states  the  account  with  the  bank.  The  country 
bankers  write  as  usual  to  the  London  banker  stating  tbe 
transactions  of  the  day,  and  they  begin  by  stating  "  We 
debit  your  bank  with  certain  sums  of  money  which  are 
inclosed  in  the  letter,"  It  is  the  same  as  saying,  we  remit 
these  sums  to  be  placed  to  our  credit  in  your  account,  and 
we  credit  yon  with  £849  10*.  That  is  merely  sending  them 
a  statement  of  what  was  the  account  of  their  transactions, 
and  they  advise  certain  drafts  to  be  paid  and  certain  invest- 
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circumstanceB  wtiicb  amoUDted  to  nndut^  preference  ol 
Balli.  The  estimated  value  of  the  carrants  was  abont 
£1,B00,  Webb  accordingly  applied  to  the  Registrar  for 
order  that  the  trustee  in  the  liquidation  should  acconnt 
the  estate  for  the  value  of  the  currants,  or  should  takei 
necessary  steps  for  recovering  them  from  Balli,  and  that  I 
applicant  migln;  be  declared  entitled  to  a  security  on  1 
goods  for  £2,000. 

The  Registrar  refused  the  application  with  costa,  I 
made  an  order  that  Webb  should  be  at  liberty  to  use  1 
name  of  the  trustee  in  any  proceedings  he  miglit  be  advif 
511]  to  take,  eitlier  *against  J.  Balh  or  the  debtors,  to^ 
force  delivery  of  the  currants  or  the  payment  of  the  p 
ceeda  thereof  to  him,  upon  giving  the  trustee  an  indeina 
against  costs.  The  trustee  appealed  from  this  part  of  I 
order. 

Mr.  Winsloio,  Q.C.,  and  Mr.  IloUams,  for  the  appellai 
The  Registrar  ought  not  to  have  given  leave  to  Webb 
sue  in  the  name  of  the  trustee.  If  he  should  succeed  in 
covering  the  currants  from  Balli,  it  will  be  entirely  fori 
own  benefit,  and  not  for  the  benefit  of  the  creditors,  as 
claims  a  lien  to  a  larger  amount  than  their  valne. 

If  the  creditor  really  has  a  lien  on  the  currants,  he  c 
'  enforce  his  claim  against  Balli  in  a  court  of  equity. 

Mr.  Laiiyon  for  Webb  :  The  fact  that  we  have  a  reme 
in  equity  ia  no  reason  wiiy  we  should  not  be  allowed  to  d 
pute  the  claim  of  Balli  in  bankruptcy  on  the  ground 
iraudulent  preference, 

[Sib  W.  M.  James,  L.J.:  How  can  there  be  frandalf 
'  preference  by  delivery  of  goods  tliat  do  not  belong  to  t 
Dankrupt  \     You  say  that  the  goods  were  not  Che  ban 
rupt's  but  voura. 

SikG.  Mellish,  L.J.:  The  doctrine  of  fraudulent  preC 
ence  is  entirely  for  the  purpose  of  distribution  amoD^  t 
creditors  generally;  not  for  the  benefit  of  any  sinj 
creditor.] 

We  wish  to  recover  the  goods  for  the  estate;  we  sbj 
then  claim  our  lien  upon  tliem,  and  if  we  fail  in  that, ' 
shall  share  with  the  other  creditors  au  increased  dividen 
We  therefore  wish  to  make  the  application  at  our  ownris 
The  Registrar  had  jurisdiction  to  make  the  order  nnd 
sect.  20  of  the  Bankruptcy  Act,  1869,  and  Rule  78  of  ll 
Bankruptcy  Rules,  1870. 

Sib  W.  if.  Jamks,  L,J.:  Probably  the  Registrar  thong 
that  it  miglit  do  some  good  to  permit  Webb  to  use  the  tm 


should  not  be  complete 
pay  to  the  vendor  inter 
money,  and  on  the  vali 
of  £6  per  cent,  from  I 
parohase. 

The  agreement  also  c 
of  the  aoBtract  of  title,  : 
contained  no  stipnlatic 
in  case  of  the  contract 
pnrchaaer. 

The  deposit  of  £300 
the  contract,  and  an  at 
tora  of  the  purchaser  i 
title  was  eventually  ace 
conveyance  prepared, 
the  completion  of  the  i 
March,  1875,  filed  a  bil 
formance. 

On  the  2d  of  April,  H 
rupt,  and  by  a  letter 
trustee,  in  reply  to  a  no 
24th  section  of  the  Bt 
claimed  the  contract  o: 
quired  the  repayment 
having  refused  to  repa; 
the  court  to  order  the  n 
order  that  Barrell  shoul 
abide  the  result  of  any  i 
be  made  by  him. 

Prom  this  order  Barr 

Mr.  Robinson,  Q.C.,. 
for  the  appellant,  were 

Mr.  E.  Cooper  WillU 
clause  in  the  contract 
deposit,  the  purchaser  i 
is  only  paid  to  the  vend 
no  loss  if  the  contract 
51 4]  vided  *f or  this  it 
subject  are  not  very  clei 
side :  Casson  v.  Jiobert 
den  V.  Henly  (');  Sugdet 
only  ease  in  favor  of 
borough  ('),  which  turnt 

(')  31  Benv.,  613. 
(')  9  A,  lb  E.,  SOS. 
(»)  27U  J.  (Q.B.),  881. 
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Company  which  was  promoted  by  the  India  Rubber,  Gotta 
Percna,  and  Telegraph  Works  Company.  This  cable  again 
would  be  in  connection  with  Havana  by  a  cable  between 
Santiago  de  Cuba  and  Havana,  to  be  laid  by  the  Cuba  Sub- 
marine Telegraph  Company.  Don  M.  P.  P.  Soldan  ent<?red 
into  communication  with  the  India  Rubber,  Gutta  Percha, 
5161  and  Telegraph  Works  ^Company  as  to  the  terms  on 
which  they  would  lay  the  Peru  and  Panama  cable,  and  on 
the  9th  of  November,  1869,  he  obtained  the  concession.  A 
company,  to  be  called  the  Panama  and  South  Pacific  Tele- 
graph Company,  was  then  projected  for  making  and  laying 
this  cable.  At  the  meetings  of  the  provisional  directors  of 
that  company  Sir  C.  T.  Bright  was  usually  present,  and  in 
the  prospectus  of  the  company  he  was  named  as  engineer 
thereof.  On  the  12th  of  January,  1870,  the  Panama  and 
South  Pacific  Telegraph  Company  (hereinafter  called  the 
Panama  Company)  was  registered,  three  of  the  persons  who 
signed  the  memorandum  of  association  being  directors  of 
the  Telegraph  Works  Company.  By  an  agreement  of  the 
same  date  Don  C.  P.  Soldan  (to  whom  Don  M.  P.  P.  Soldan 
had  assigned  his  interest)  agreed  to  transfer  the  concession  to 
the  Panama  Company.  By  another  agreement  also  of  the 
12th  of  January,  1870,  and  made  between  the  Telegraph 
Works  Company  and  a  trustee  for  the  Panama  Company, 
tlie  Telegraph  Works  Company  agreed,  on  payment  of 
£40,000,  to  commence  to  make,  and  continue  to  make,  a 
series  of  submarine  cables,  to  be  submerged  between  apoint 
to  be  agreed  upon  in  Central  America  and  Tumbez,  in  Peru, 
touching  at  intermediate  stations.  The  cables  were  to  be 
laid  within  ten  months,  and  were  to  be  paid  for  as  follows: 
On  the  order  being  given  ....  £^,000 
In  twelve  instalments  of  fifteen  thousand 
pounds  upon  certificates  from  the  com- 
pany's engineer  that  the  manufacture 
of  tne  cables  is  making  sufficient  pro- 
'  gress  to  entitle  the  contractors  thereto  .     180,000 

On  shipment 30,000 

On  the  cables  being  completely  laid  and 
certified  by  the  company's  engineer- 
In  cash        .    £25,000 
In  shares    »      26,000 

—  60,000 


£3CK),000 
The  Panama  Company  agreed  that  their  engineer  should 
duly  give  the  certificates  upon  reasonable  evidence  uf  the 


p  ; 
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this,  however,  was  not 
Company  alleged,  the  ' 
not  to  go  on  with  the  c 
a  formal  resolution  to 
of  the  Panama  Comp 
Telegraph  Works  Coi 
1870,  the  Telegraph  Vi 
further  payment^  but 
recognize  their  liability 
in  Peru,  and  apetitioa 
was  presented.  Certa: 
then  proposed,  and  i 
month  01  September, 
position  as  engineer 
afterwards  the  directo 
as  were  not  also  dire 

Eany,  discovered,  as  t] 
ad  the  sub-contract  w 
and,  after  some  cor 
original  bill  in  this  sui 
against  the  Telegraph 
I  manager  of  that  com] 
Pas  Soldan,  and  J.  S. 
Soldan. 

The  bill  was  afterwa 
as  abore  stated,  and  tl 
pany  entered  into  the 
Company  under  the  ac 
proper  contract ;  but  tl 
contract  did  not  make ; 
and  was  defective,  am 
ought  to  have  pointed  i 
pany  further  charged 
was  executed  by  Sir  ( 
between  the  compani< 
been  contemplated  by 
tract  of  the  13th  of  Ja 
such  sub-contract  or  u 
519]  from  the  only  ir 
Company;  and  neither 
company,  except  possi 
the  Telegiuph  Works  ' 
tiuct.  And  the  bill  pr 
of  tlie  12ih  of  Januarj 
and  might  he  set  asidi 
that  tlie  Telegraph  W 
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621]    *The  Telegraph  Works  Company  appealed. 

Mr.  Cotton^  Q.C.,  and  Mr.  Linaley^  Q.C,  (Mr.  Graham 
Hastinas  with  them),  for  the  appellants :  It  was  argued  on 
522]  tiie  hearing  before  the  Vice-Chancellor  that  *there  was 

giving  to  the  plaintifEs  the  option  of  closure.      That  case  came  before  his 

saying  whether  they  would  or  would  honor,  who  made  a  decree  against  Mr. 

not  acquiesce  in  their  en^neer  being  Coleman    with   costs  ;    and   althoo^h 

placed  in  an  anomalous  and  dangerous  Lord  Hatherlej  reversed  that  decree, 

position  in  which  his  interest  would  his  decision  was  afterwards  reversed  in 

necessarily  conflict  with  his  duty.  the  House  of  Lords,  and  his  honor's 

Several  authorities  were  cited  upon  decree  was  affirmed.    Ererything,  how* 

that  subject,  and  they  were  all  distinct  ever,  which  his  honor  said  upfm  the 

iu  showing  that  the  obligation  of  full  subject  was  agreed  to  by  Lord  Hather- 

disclosure  was  imposed  upon  the  defen-  ley,   because  Lord  Hatherley  did  sot 

dants.     In  the  case  of  RandaU  v.  Er-  differ  from  him  as  to  the  principle,  bat 

rington  (10  Ves.  423),  which  was  one  only  thought  that  the  clause  in  qaes^ 

of  setting  aside  a  purchase  by  trustees  tion  in  that  case  enabled  Mr.  Coleman 

of  trust  property.  Sir  William  Qrant  to    enter    into    the    contract   without 

said:    "Acquiescence*  may    have   the  making  more  disdosuie  than  he  had 

same  effect  as  original  agreement,  and  done.     Lord  Cairns,  in  del^ering  judg- 

may  bar  such  a  remedy  as  this.     But  ment  in  the  House  of  Lords,  said  ihat 

the  question  as  to  acquiescence  cannot  a  director  must  comply  in  the  letter  and 

arise  until  it  is  previously  ascertained  in   the  spirit  of  the  clause,  and  that 

that    the    cestui   que   trust   knew  his  though  Mr.  Coleman,  as  a  director,  did 

trustee  had  become  the  purchaser,  for  state  that  he  had  an  interest,  yet,  as  he 

while  the  cestui  que  trust  continued  ig-  did  not  state  what  that  interest  was, 

norant  of  that  fact  there  was  no  laches  he  must  repay  what  he  had  received, 
in  not  quarrelling  with  the  sale  upon        The  case  of  Dunne  v.  EnglUh  (Law 

that  special  ground."  Rep.,  18  Eq.,  524)  illustrated  the  same 

The  case  of  Central  RaUway  Com-  principle — a  most  valuable  principle— 
pany  of  Venezuela  v.  Kiseh  (Law  Rep.  and  always  acted  upon  by  this  ooort, 
2  H.  L.,  99),  was  a  case  of  a  misrepre-  namely,  that  there  should  be  nocon- 
sentation  in  a  prospectus,  upon  the  ceal ment,  no  contrivance  by  which  one 
faith  of  which  the  plaintiff  Eiach  had  man  was  to  be  deprived  of  his  right 
taken  shares.  In  that  case.  Lord  against  another.  His  honor  then  stat«d 
Chelmsford,  in  affirming  the  decision  the  facts  of  that  case,  and  said  that  the 
of  the  Lords  Justices,  said  :  "  But  it  Master  of  the  Rolls  there  laid  down  the 
appears  to  me  that  when  once  it  is  es-  law  to  be — **  It  is  not  enough  to  saj 
tablished  that  there  has  been  any  fraud-  that  the  directors  were  sufficiently  in- 
ulent  misrepresentation*  or  wilful  con-  formed  to  be  put  upon  inquiry.  They 
cealment  by  which  a  person  has  been  ought,  in  such  a  caae,  to  have' the  foll- 
indaced  to  enter  into  a  contract " — and  est  information  given  to  them,  and 
no  doubt  his  Lordship  would  not  have  ought  not  to  be  driven  to  inquiry ;"  and 
hesitated  to  say,  "  enter  into  or  continue  came  to  the  conclusion,  therefore,  that, 
a  contract" — "it  is  no  answer  to  his  inasmuch  as  the  defendant  had  not  dis- 
claim to  be  relieved  from  it  to  tell  him  closed  to  the  plaintiff  the  nature  of  his 
that  he  might  have  known  the  truth  by  interest,  the  whole  thing  mast  be  wt 
proper  inquiry.  He  has  a  right  to  re-  aside,  and  the  defendant  most  repay 
tort  \ipon  his  objector,  *  You,  at  least,  the  whole  amount.  His  honor  entirely 
who  have  stated  what  is  untrue,  or  have  acquiesced  in  the  judgment  of  the  Mas- 
concealed  the  truth,  for  the  purpose  of  ter  of  the  Rolls  ;  and  though  that  case 
drawing  me  into  a  contract^  cannot  ac-  was  appealed,  and  the  appeal  with- 
cuse  me  of  want  of  caution  because  I  drawn  by  arrangement,  his  honor  had 
relied  implicitly  upon  your  fairness  and  not  the  slightest  ground  for  supposing 
honesty.'  "  that  the  decision  would  have  been  re- 

The    case    of    Imperial   Mercantile  versed  by  any  tribunal  whatever.    The 

Credit    Associatwn   v.    Coleman  (Law  case  of  Rawlins  v.  Wickfiam  (3  De  0. 

Rep.  6  H.  L.,  189),  was  a  remarkable  &  J.,  304)  was  very  remarkable,  and 

instance  of  the  obligation  of  full  (lis-  showed  that  every  j>erson  making  a 


acting  fairlj  by  hia  employars  until  the    like  tliie,   his  honor  would  have  very 

eoDtra^  wih  shown.  much  liesltatol  ia  coming-  to  &  coutrarj 

In   tie  caae  of  lArtdtay  PetroUum    conclusion.      But   tt  was   annecesaarj 
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Y  ecLuitable,  fraud  on  tbe  part  of  Sir 

.r  that  there  was  none,  and  that  there 

',  as  it  mnst  have  been  to  his   [523 

1  cable  laid.     At  the  time  when  Sir 

if  which  and,  In  fikct,  led  to  the  contract  itself. 
for  the  The  only  autboiity    to  the   contrary 
out  not  which   was  died   was  tlie  dictum  of 
>t  guillf  Yice-Chancetlor  Wood  in  the  case  of 
himself  Onion*  v.  Cohen  (3  H.  &  M.,  801).     It 
be  true  ;  was  only  a  passage  in   the  judgment, 
rt  of  the  and  not  necessarr  for  the  decision  of 
Inouiry  the  case  before  him  ;  the   Vico-CUan- 
UUI.U  lie  uiui  iTBHuu  ui  wiiBvB  that  he  cellor  said  :  "  Except  OwOHm  v.  Stone 
had  been  deceived.     That  was  entirely  (U  Vea.,  128),  there  ia  no  instance  of  a 
applicable  to  this  case.     There  was  no  contract  being  delivered  up  to  be  can- 
laches  on  the  part  of  the  plaintlffa  in  celled,  nnleesthere  was  fraud  inobtain' 
Dot  makinginquiry whetherSirCharlea  ing   the  contract  itself."      From    the 
Bright  had  such  a  contract,  because  it  respect  wliich  his  honor  entertained  for 
was  m  Improbable  that  ajiy  man  would  the  decisiona  of  Vice -Chancellor  Wood, 
enter  into  such  a  contract,   and   they  now  Lordllatherley.if  hehsdformally 
B  entitled  to  believe  that  he  was  decided   the  point   in  a  case  anything 

__  ._!_._  1 —  II . .._.M  .1  _  jj^g  tWe,   his  honor  would  have  very 

much  hesitated  in  coming-  to  a  contrary 
conclusion.      But   it  was   annecesaary 

CoTnpanyt.  HuTd(}^vt  Hep.,  5  P.  C,,  tor  the  purpose  of  thecase  which  he 

221),  tbe  vendore  of  properly  combined  had  to  decide  to  do  so  ;  and  Ills  honor 

together  to  make  a  representation  which  could  not,  contrary  to  Ihe  currentof 

was  not  true,  and  which  led  to  the  do-  autliorlties,  come  to  theconclusloD  that 

feodBUts  entering  into  a  contract   to  because    Vice-Chancellor   Wood  tbero 

purchase  tbe  property,  the  contract  was  nsed  \YitA  obiter  diclaTn,  those  principles, 

set  aside,  and  the  parties  to  those  false  which  appear  to  be  perfectly  sound, 

repreflentations  were  made  to  pay  all  were  not  to  govern,  the  court.     It  was 

the  costs.  adinitt«d  on  oil  hands  that  If  there  was 

Kls  honor  had  already  stated  his  rea-  fraud  in  inducing  a  contract,  that  con- 

BDns  for  coming  to  the  conclusion  that  tract  was  void,  and  if  there  was  fraud 

there  must  have  been,  at  least,  tbe  ex-  in  the  execution   of   the  contract,  his 

pectatlon  of  a  contract  for  laying  tbe  honor's  opinion  was  equally  clear  Ihat 

able  when  the  contract  between  these  that  would  avoid  the  contract  from  the 

two  companies  became  binding  upon  time  when  the  fraud  was  discovered. 

the  particfl  on  the  4th  of   Febmary,  Suppose,  as  suggested  in  the  course  of  ■ 

1870.      Being  of  that  opinion,  the  ques-  tbe  argument,  that  A.  agreed  to  sell  an 

tion  whether  tbe  fraud,  or  unfair  deal-  estate  to  B.  at  a  price  to  be  named  by 

ing,  which  would  avoid  that  contract,  C. ,  and  A.  afterwards  gave  C.  a  bribe 

must  exist  when  tbe  contract  was  en-  to  name  a  higher  price  than  he  would 

tered  into,   or  the  contract  could    be  otherwise   have  done ;   could  any  one 

avoided  by  that  which  occurred   after-  doubt  that   such   a  contract  would  be 

wards,  did  not  necessarily  arise-     But,  avoided  and  cancelled  by  this  court  T 

■s  that  point  might  be  very  material  if  and  yet  there  wns  no  fraud  at  the  time 

his  conclusion  aa  to  the  eipectacion  of  of  entering  Into  llie  contract — tile  thing 

the  contract  at  the  time  shoald  Ije  erro-  occurred  afterwards  ;  or,  in  the  case  of 

neous,  his  honor*  thought  it   right  to  A.  entering  into  a  contract  with  B.  to 

express   his  opinion   upon  the   i>oint-  supply  him  with  certain  articlf^a  to  be 

Upon  principle  he  could  not  enlertain  approved  of  by  his  servant  or  sgent ; 

anrdonbt  chat  a  contract  might  be  just  if  B.  bribed  tlie  servant  to  accept  infe- 

as  well  avoided  by  the  fraudulent  con-  rior   articlps,  could    there   be   a   doubt 

dtict  of  the  parties  to  it  in  executing  it  Ihat  this  or  any  other  court  would  bold 

as  if  the  fraud  had  existed  at  the  time  eucli  a  contract  not  to  be  binding  after 

when  (he  contract  was  entered   into,  the  discovery  of  the  fact  T    The  artiiilcs 
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524]  C.  Bright  nndert 
ama  Company  he  had  i 
the  Telegraph  Works 
nothing  which  occurs  s 

previoQBl/  delivered  most,  of 
la  such  a  case  be  paid  for ; 
lionor  wu  clBurlj  of  opinion 
would  be  entiiled  to  treat  tlie 
na  void  from  the  momeat  wbei 
covered  Ibe  fraad.  Or,  auppoi 
way  comp&nj  to  employ  an  e 
whose  duty  it  waa  to  see  that 
way  waa  properly  conatrncted  w 
and  proper  materlolB.  and  tbe  < 
discovered  that  the  engineer 
tered  ioto  partnership  with 
tractor,  could  there  be  a  doubt 
company  would  be  at  liberty  tc 
the  engineer  and  to  treat  tbe 
with  the  contractor  as  void 
time  the  discovery  waa  mat 
honor  considered  It  clear  t 
fraudulent  or  unfair  condud 
part  of  either  of  the  parties  t 
tract  In  the  eiecntion  of  it,  woi 
it  so  far  as  it  was  not  already  pe 
Kemp  V,  Eoie  (1  Qitf.,  258)  w 
in  which  the  certiGcate  of  tlie 
as  to  tbe  price  to  be  paid  for 
and  improving  a  church  was  t< 
elusive.  The  builder  afterwi 
covered  that  the  architect  had 
into  an  arrangement  with  Ult 
who  were  to  pay  for  the  impi 
of  the  church  that  the  eipensi 
not  exceed  •  certain  amoan 
Vice-ChaQCellor  Stuart  declc 
that  put  the  architect  in  a  pc 
undae  bias,  and  that  the  build 
•  not  to  be  bound  by  his  certiQc 
tbe  contract  waa  avoided. 

KintberUy  v.  Dick  (Law  1 
Eq.,  1)  followed  tbe  same  p 
Those  were  cases  In  which  tb 
ment  was  avoided  when  the 
waa  entered  into.  ^aiPav>lfff 
bvU  (3  Giif..  70)  was  a  case  « 
contract  wai  avoided  by  reasor 
ings  silbsequent  to  the  time 
was  entered  into.  That  was  a 
able  decision,  and,  as  his  h< 
ascertained  from  counsel,  it 
firmed  on  appeal  by  Lord  W 
though  it  did  not  appear  to  be  J 
It  was  a  case  entirely  central 
rule  laid  down  hy  Vice-Cl 
Wood — tliere  was  no  fraud  at 
whenthecontract  was  entered 
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clearly  aroided  by  thi 
from  liis  own  wrong. 

Mr.  Cotton,  in  reply 
alone  is  named  as  tue 
deficiency  if  in  any  w 
.  the  work  is  coinpleb 
and  payments  decrei 
that  there  has  been  fi 
on  the  part  of  Sir  C. 
if  Sir  C.  Bright  died  c 
ing  for  our  cable  wh 
essential  part  of  the  c 
been  improper,  thisc( 
for  merely  improper  i 

No  authority  whate 
plaintiffs'  contention 
misrepresentation ;  Ji 
point  on  which  it  wai 
case  there  was  any  an 
merely  tendered,  and 
cepteu ;  if  so,  the  con 
The  only  relief  which 
Sir  C.  Blight's  certifi( 

Sir  W.  M.  James, 
cerned,  the  whole  of  t 
has  occupied  bo  many 
526]  entirely  throwi 
understood  what  the 
tween  the  two  comp: 
between  the  one  com 
pany — I  have  been  oi 
that  the  right  of  the  \ 
asked,  and  which  haf 
course,  according  to  t 
as  student,  practitiont 
■  According  to  ray  v 
to  be  clear  that  any  si 
cipal  and  the  agent  of 
other  priucipal,  cogni: 
a  clear  proposition,  ai 
be  equally  clear  that 
in  time,  is  entitled,  a: 
scinded,  or,  if  he  el© 
such  other  adequate  i 
give  him. 

O  2  Pli.,  354. 
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out  regard  to  the  part 
or  misconduct  of  the 
mast  act  upon  the  gei 
which  the  coart  finds 
truth  of  the  circumsU 
fully  strong  exemplific 

But  I  cannot  conten 
merely  on  that  genera 
the  general  principle  t 
this  contract.  Althon 
that  tliey  were  doing 
together  the  two  contr 
tiff  company  and  the  c 
between  the  defendai 
the  engineer  on  the  ol 
be  paid  to  Sir  Charles 
he  has  completed,  or 
reward  for  work  and  1 
him  time  after  time,  ez 
528]  tified  money  to 
company  to  the  other 
to  which  res  ipsa  loqu 
press  my  strongest  dis 

I  am  of  opinion  that 
given  in  accordance  wi 
common  honesty,  and 
have  persuaded  me  to 
I  think,  however,  that 
varied,  and  that  the  wi 

Sir  Q.  Mellish,  L 
judgment  of  the  Vice-( 

In  the  first  place,  a1 
dence,  I  am  of  opinioi 
the  case  stated  in  their 
port  that  caSe  if  they  n 
1870,  when  the  contr 
made,  Sir  Charles  Bri 
founded  upon  the  acts 
tain  a  profitable  sub-< 
and  that  the  defendant 
tatioD.  It  is  quite  ob 
contract  was  made  Sir 
that  he  would  get  a  fai 
although  he  might  noi 
was  quite  impossible  tl 
advise  the  plaintiffs  as 


Panama,  etc,  1 

t,  and  we  find 
tract  in  the  pr 
!rence  to  the  li 
^ht,  on  the  8tl 
n  the  director! 
;t  for  laying  i 
le,  as  the  Vi& 
)]  into  *exi3t 
il  the  order  fo 
nd,  according 
le.  Is  it  poas 
strongest  posi 
intention  of 
ing  the  cable  ^ 
ibt  the  court  if 
ved,  bnt  on  tl 
e  been  guilty 
w  reasonable 
tne  impossible 
es  from  their 
st  have  had  re 
I  sub-contract, 
its  having,  wii 
ing  the  West 
mppose  that 
ing  the  Panan; 
tre  is  evidence 
apany,  at  the 
ia  cable  was  i 
ed  to  the  faci 
;t.  There  is, 
IS  with  Sir  Chi 
laying  the  di 
t  the  same  per 

ia  cable  should  also  t>e  aDie  to  lay  tbe  ranaina  ana 
ith  Pacific  cable  ;  that  the  same  ship  which  laid  it  Hhoold 
able  to  go  round  Cape  Horn  in  time  to  lay  the  cable  o 
Pacific  side ;  that  the  same  staff  which  had  laid  the  csbl 
the  Atlantic  side  should  go  across  the  Isthmus  aad  la; 
cable  on  the  Pacific  side.  I  can  perfectly  well  nndei 
id  that  this  might  be  an  economical  arran^menti  aD< 
t  it  would  be  advantageous,  and  what  would  be  expected 
t  the  same  person  should  be  employed,  whoever  he  waa 
ay  the  different  cables. 

'ow,  what  evidence  is  there  on  the  other  side,  because  i 
aid  we  are  to  rely  on  what  is  said  by  Sir  Charles  Brigh 
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anything  short  of  the  relief  which  the  Vice-Chancellor  has 
given  to  them. 

Now  I  do  not  think  it  necessary  to  give  a  conclusive  opin- 
ion whether  at  law  there  would  be  a  defence  on  the  ground 
that  by  the  act  of  the  defendants  the  performance  of  the 
contract  has  been  rendered  impossible.  No  doubt  it  is  a 
clear  principle  of  law  that  if  by  any  act  of  one  of  the  parties 
the  performance  of  a  contract  is  rendered  impossible,  then 
the  other  side  may,  if  they  choose,  rescind  the  contract, 
and,  certainly,  according  to  the  case  of  Planche  v.  Coir 
burn  (*)  and  otjier  wises,  it  appears  sufficient  if  the  contract 
cannot  be  performed  in  the  manner  stipulated,  though  it 
may  be  performed  in  some  other  manner  not  very  different. 
Still  there  may  be  a  question  of  law  in  a  case  of  this  kind 
as  to  how  far  the  certificate  of  the  engineer  would  be  con- 
sidered so  much  of  the  essence  of  the  contract  that  the 
plaintiffs,  having  been  deprived  of  that,  would  be  entitled 
at  law  to  rescind  the  contmct.  But  whether  it  is  so  or  not, 
I  am  clearly  of  opinion  thatif  by  any  fraudulent  misconduct 
of  the  defendants  in  entering  into  an  agreement  with  Sir 
Charles  Bright,  which  had  the  effect  of  making  it  impossible 
to  keep  him  as  a  disinterested  engineer — ^if  by  that  it  is  ren- 
dered impossible  that  the  plaintiffs  can  have  the  full  benefit 
of  the  contract,  then  it  appears  to  me  that  there  is  sufficient 
to  entitle  them  to  rescind  the  contract. 

Now,  the  way  in  which  the  question  arises  in  the  present 
case  is  really  this:  The  contract. has  been  broken,  and  it 
seems  to  be  clear  on  the  facts  that,  independently  of  the 
question  which  is  raised  before  us,  it  has  been  broken  by 
tne  plaintiffs,  and  so  long  a  time  ha^  elapsed  that  neither 
party  is  bound  to  the  other  to  complete  the  contract  The 
only  question,  then,  is  whether  the  defendants  ought  to 
keep  the  £40,000,  and  besides  that,  ought  to  be  allowed  to 
sue  at  law  for  any  damages  they  may  have  sustained  on  the 
grounds  of  the  plaintiffs  not  having  completed  the  contract. 

Let  us  first  consider  whether  the  plaintiffs,  if  they  had. at 
an  early  period  discovered  the  sub-contract  with  Sir  Charles 
Bright,  would  have  been  entitled  in  this  court  to  say  that 
the  contract  should  be  rescinded.  My  opinion  is  that  they 
would,  because  it  is  impossible  to  say  that  the  sub-contract 
533]  does  not  make  a  material  and  *essential  difference  in 
the  performance  of  the  contract.  It  is  the  bargain  between 
the  parties  that  Sir  Charles  Bright  should  be  the  engineer, 
and  assuming  this  to  mean  that  Sir  Charles  Bright  is  to  be 
the  engineer  as  long  as  he  is  alive  and  capable  of  performing 

0)  8  Ring.,  14. 
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from  any  action  at  law  to  recover  damages  on  accoiiDt  of 
their  having,  as  alleged,  broken  the  contract 

MmirrBS : — ^Varj  decree,  and  declare  that,  nnder  the  circamslances  in  the 
;|,  plaintiffs'  bill  appearing,  the  agreement  of  12  Jan.,  1870,  ought  to  be<set  aside 

1^.  and  delivered  up  to  be  canoell^  :  order  that  the  said  agreement  be  deUyeredap 

^'  to  the  plaintiffs  to  be  cancelled  accordingly.    Dismisa  appeal  with  costs. 

Solicitor  for  the  plaintiffs :  Mr.  J.  IT.  Mdckemie. 
Solicitors  for  the  Telegraph  Works  Company  and  Mr. 
Gray :  Messrs.  Murray^  Hutchins  <fe  Co. 

The  rule  which  charges  a  principal  second   appeal,   5  Thomp.   k  Cooke, 

with  the  knowledge  of  his  agent  is  for  545  ;  S.  C,  dd  trial,  5  Ins.  Law  Jour., 

the  protection  of  innocent  third  per-  893 ;   Shannon  ▼.  Chre,  etc,,  37  Upper 

sons.     If  a  person  collides  with  an  Can.  Q.  B.,  380,  388. 

agent  to  cheat  the  principal,  the  latter  See  (Janada,  etc.^  y.  WaUon,  25  Up- 

is  not  responsible  for  the  act  or  knowl-  per   Can.  Com.   PI.,  1 ;  Piedmoht  t. 

edge  of  the  agent :  NaHtmal  Life  Ins,  Swing,  92  U.  S.  Bep.,  377. 
Co.  V.  Min(^,  63  N.  Y.,144;   S.   C, 


#: 


[Law  Reports,  10  Chancery  Appeals,  6S4.] 
L.JJ.,  June  7,  1875. 

Pbyeb  v.  Gribble. 

[1878    P.    221.] 
Practice — Agreement  for  Compromise — How  enforced. 

In  a  redemption  suit  against  the  mortgagee  in  possession  of  buainesB  pranises,  t 
compromise  was  agreed  upon,  under  whicli  the  mor^agor  was  to  pay  a  fixed  sum  oo 
a  certain  day,  and  the  mortgagee  was  to  carry  on  the  business  in  the  meantime,  and 
give  up  possession  oo  payment,  and  all  proceedings  in  the  suit  were  to  be  BtoyedL 
The  mortgagee  failed  to  pay  the  money  at  the  time  appointed : 

Held  (reversing  the  decision  of  MaliDS,"V.C.),  that  the  agreement  for  oomprocnise 
could  not  be  enforced  on  motion  in  the  suit,  but  a  fresh  bill  nrast  be  filed  for  specific 
performance. 

Semiile,  if  an  agreement  for  compromise  relates  simply  to  the  prosecution  fi  tlie 
suit,  the  court  will  enforce  its  performance  on  motion  in  the  suit. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Malins. 

The  snit  was  instituted  for  the  redemption  of  a  mortgage 
of  certain  premises  situate  at  Long  Ditton,  containing  abont 
eleven  acres,  the  greater  part  of  which  was  used  as  a  brick- 
field, and  which  premises  were  mortgaged  to  the  defendant^ 
535]  Henry  Gardiner  *Gribble,  by  the  plaintiff,  Clement 
Pryer,  under  certain  indentures  specified.  The  total  of  the 
different  sums  advanced  at  various  times  was  alleged  by  the 
defendant  to  amount  to  £5,771.  The  defendant  was  in  pos- 
session of  the  property  under  the  mortgage,  and  also  of  cer- 
tain plant  under  a  bill  of  sale.  The  plaintiff  gave  notice^of 
motion  for  decree  in  the  suit  on  the  5th  of  December,  1S74; 


the  sum  of  £4,600,  will 
annum  as  from  the  16 
ought  to  have  been  pai< 
able  to  the  defendant  n 
plaintiffs'  bill  might  be 
and  that  in  either  case  i 
the  costs  of  the  applica 

It  was  alleged  by  the 
the  defendant  had  sold 
and  had  made  away  « 
■  terms  of  the  compromi 
bad  been  parted  wij:h,  « 
of  which  he  was  willinj 

The  Vice-Chancellur 
tion  to  order  the  agre< 
directed  ttmt  the  plaint 
sum  of  £4,200  into  cou: 
dismissed  with  costs  ('), 


(■)  1875.  Mirch  la 

BiK  B.  Malins,  V.C;  Thia  : 
instituted  bj  a,  mortgagor  an 
mortgagee  in  possesuim  of  a  or 
Varlooa  sums  of  mane;  bad  bi 
bv  the  defendant,  amountilij 
alleged,  to  a  aum  of  £5,TT1, 
money  not  having  been  paid, 
leodant  entered  into  posaeaeioi 
properij  at  the  end  of  Octobt 
with  a  view  to  the  sale  ther 
liaving  become  mortgagee  in  po: 
he  continued  to  carry  on  thi 
making  business.  Id  Decembt 
the  plaintia  filed  bis  bill  for 
demptioD  o(  the  mortgage, 
parties,  supposing  that  the  m\ 
taking  the  accoants  in  the  suit 
Tying  it  on  to  a  hearing  would 
considerable,  entered  into  an  agr 
vbich  was  a  very  reasonable  an< 
thing  to  do. 

[His  honor  then  stated  the 
the  agreement  of  the  SUth  of  De 
1874.] 

Now  if  a  decree  had  l>een 

the  taking  of  the  accounts  beti 
ptalntiS  and  the  defendant ; 
tliB  ceriiflcate  of  the  chief  clei 
made,  the  smountdue  would  hi 
found,  and  an  order  would  be 
made  for  payment  by  the  mortj 
the  sum  payable  by  bim.      But 


V.  MilUngton  V) ; 
Mansion  (').     The 
are  Dawson  v.  Neu 
both  these  cases  thi 
shonld  be  made  a  r 

Mr.  Hlggins,  Q,< 
There  is  jurisdictio 
rnent  as  this.  If  < 
the  plaintiff  shall  i 
jjreveDt  him  from 
was  only  on  the  p 
539].  particular  da 
agree  to  these  term 
we  are  entitled  to  1 
have  summary  pow 
a  suit  after  he  has  ; 
the  other  side  to 
Newsome  (') ;  Tebb; 
erts  V.  Berry  (*) :  TI 

Sir  W.  M.  Jai 
order  cannot  be  s 
against  all  the  prin 
ties  that  have  beer 
volving  a  great  ni 
not  have  oeen  w 
be  specifically  per 
Some  of  them  even 
made  an  order  of 
moneys  owing  to  tl 
1874,  instant,  shall 
moneys  owing  by  tl 
instant,  shall  be  pj 
plaintiff  against  thi 
business  is  to  be  ci 
tlement  of  the  pure 
in  connection  then 
£«;ttlement  of  accou 
bricks  up  to  that  d 
to  that  effect  conic 
nor  could  the  court 
should  hand  over 

{')  9  Harp,  HS. 
(')  aD,  M.  4G„  7B. 
(>)  G  Miuia,  78. 
(*)  afiiff.,  372. 
(*)  4  llnre,  104. 


S55] 


Uarriagi  SeOlanenl—CiHulr^ 

By  >  marriage  Hettlement, 
wife  and  their  issue.  ■  runii  • 
vtte  Cur  life,  and  alter  the  de 
being  daughters  ahould  roarr 
to  transfer  the  fund  unto  and 
twentv-one,  or  be  married  i 
meantnhe,  and  until  the  aaid 
Baid,  to  pay  the  income  for 
IsKue  aa  aforesud  should  hap 
tied  tu  and  Bctuelly  receive 
them  surviving,  then  such 
her,  or  tbeir  fother's  or  moth 
and  transferred  at  the  eame 
inal  trust-moneya  and  the  in 
if  the  husband  and  wife  alioti 
bq^tten,  or  being  sueh.  thet 
euUtled  to  receive  their  porti 
of  the  inMria^  died  infanta 
attained  twenty-one  and  diet 
attained  twenty -one  and  auri 

Jlrid  (reversing  the  decisi 
who  attained  tweiity-o 


Tiiig  was  an  appi 
Hall  on  the  constrac 

By  an  indenture  o 
ber,  1818,  and  made 
part,  Thomas  Turlan 
spinster,  daughter  c 
and  three  trustees  o 
marriage  was  inten( 
Joseph  Burbidge  an 
556]  treaty  for  the 
Joseph  Burbidge  an 
make  a  provision  foi 
nab  Turland  and  the 
take  effect,"  Burbid 
bearing  even  date  wi 
of  £2,000,  with  intei 
of  the  marriage  on 
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he,  she,  or  they  should  respectively  become  entitled  to  and 
actually  receive  his,  her,  or  their  portion  or  respective  por- 
tions under  the  settlement,  leaving  lawful  issue  of  his,  ner, 
or  their  body  or  respective  bodies  him,  her,  or  them  suniF- 
ing,  then  and  in  such  case  it  was  declared  that  such  last- 
mentioned  issue  should  take,  have,  and  be  entitled  to  his, 
her,  or  their  father's  or  mother's  share  or  shares,  as  the  case 
might  be,  equally  between  and  amongst  them,  if  more  than 
one,  share  and  share  alike ;  and  if  but  one,  then  such  one 
should  take,  have,  and  he  entitled  to  the  whole  of  sucli 
share  or  shares  as  aforesaid,  the  same  to  be  paid,  assigned, 
and  transferred  accordingly  by  the  said  trustees  unto  such 
last-mentioned  issue  or  respective  issues  as  aforesaid  at  the 
same  time  and  times  respJectively,  and  the  interest  thereof 
respectively  be  in  the  meantime  by  them,  the  said  trustees, 
paid  and  applied  for  the  benefit  of  such  last-mentioned  issue 
or  respective  issues  as  aforesaid,  at  such  time  or  times  as 
was  thereinbefore  limited  and  declared  relative  to  and  con- 
cerning the  whole  original  trust-moneys  and  the  immediate 
issue  of  the  said  Joseph  Burbidge  and  Susannah  Turland 
as  aforesaid.  But  in  case  the  said  Joseph  Burbidge  and 
Susannah  Turland  should  depart  this  lire  without  leaving 
any  issue  of  their  two  bodies  begotten,  or  being  such,  they 
should  all  die  before  they  should  respectively  become  enti- 
tled to  receive,  his,  her,  or  their  portion  or  respective  por- 
tions under  the  settlement,  and  without  leaving  issue  of  Ms, 
her,  or  their  body  or  bodies  as  aforesaid,  then  upon  the 
trusts  therein  mentioned,  the  short  eflfeot  of  which  was,  as 
to  the  husband's  fund,  as  he  should  appoint  by  will,  and  in 
default  for  his  next  of  kin,  and  as  to  the  wife's  fund  as  she 
should  by  will  appoint,  and  in  default  for  her  next  of  kin. 
558]  *  There  were  four  chilcL'en  of  the  marriage.  The  two 
eldest  died  in  childhood,  in  the  lifetime  of  both  parents. 
Joseph  Burbidge,  the  third) child,  survived  his  mother, 
attained  twenty-one,  and  died  a  bachelor  and  intestate  in 
the  lifetime  of  his  father.  Thomas  Turland  Burbidge,  the 
youngest  child,  survived  both  parents  and  attained  twenty- 
one. 

Under  these  circumstances  the  question  was,  whether  the 
whole  fund  belonged  to  the  surviving  child,  or  whether  Jo- 
seph Burbidge  acquired  an  indefeasibly  vested  interest  in 
one  moiety.  Vice-Chancellor  Hall  decided  in  favor  of  the 
latter  view  (*).    Thomas  Turland  Burbidge  appealed. 

Q)  1875.     May  8.  fund  for  the  iasue  of  the  marriage.   If 

Sm  Charles  Hall,  V.C:  The  ob-    there  be  any  doubt  aa  to  the  meaning 

ject  of  the  settlors  was  to  provide  a    of  the  words    used,  the   court  most 
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*Mr.  Joshua  Williams^  Q-C,  Mr.  Dickinson,  Q 
and  Mr.  F'inch,  for  the  appellant : 

BtTnggletopntsDcbKconstructionQpon  clination  ftud  datj' to  fol 
the  iettlenteot  sa  will  let  In  all  the  vious  caaee,  whicli  lie  said 
cliildrea  ot  the  m&niage  who  attained  hud;,  ha  referred  pEutica 
twenty-one  jears,  whether  thej  did  so  persr  t.  IMfe  (1  Vea.  Se 
in  the  lifetime  of  their  parents  or  not.  Woodcock  v.  Diikt  of  Dor- 
It  the  DonstractioQ  contended  for  bj  C. ,  609).  and  Lord  St.  Leon 
the  sarrivina;  son  be  adopted,  »  child  in  geveral  cases  that  the  co 
who  attained  twenty-one  and  married  with  strong  eipressloos 
and  died  before  his  surviving  parent,  attalnioK  twentj-one  altl 
could  not  provide  for  his  wi^  or  chil-  be/ore  their  parents.  In 
dreo.  ThesBttlementbeinRamarria^  Tevi  {4  D.  &  War.,  150) 
settlement,  the  court  should  so  coostrua  furtherance  of  this  princl; 
it  as  U>  give  effect  to  the  presumed  in-  has  read  the  word  "  ieav 
teation  of  the  parties.  Moraover,  io  referring  to  some  authoi^ 
the  present  case  chare  is  a  recital  that  Clayton  v.  Earl  of  Bitot 
H  was  intended  to  make  a  provision  for  War.,  17)  he  sajs  :  The  M 
the  hnaband  and  wife  and  "their  is-  great lengthsandBtruKglet 
eae,"  not  and  some  of  their  issuea.  or  expressions  in  favor  of  thi 
such  of  their  issue  as  afterwards  men-  of  such  deeds  (marriage 
tioned.  In  Ourrie  y.  La/rkiat  (4  D.  J.  There  is  in  the  present  c 
&  S.,  24S,  253),  Lord  Justice  Knight  ion  for  maintenance  of  t^e 
Bruce  said  :  "  Upon  the  construction  which  expression  occurs 
for  which  the  appeliant  contends,  the  the  only  issue  mentioned  In 
son  who  attained  majority  and  his  fam-  trusts  are  daughters  who  a 
llj  would  have  been  equally  excluded,  one  or  marry,  and  sons 
if  that  eon,  instead  ol  dying  a  bachelor,  twenty-one,  but  the  previa 
had  died  in  hia  father's  lifetime,  ieav-  tenance  is  only  to  last  nnt 
iug  a  widow  and  children  surviving  the  attain  twenty-one  or  mar 
father.  Neither  upon  prindpte,  nor  attain  twentj-oue ;  and 
upon  authority,  oousidering  that  the  this  provision  be  literally 
iiuitrument  waa  a  pre-nuptial  settle-  there  is  no  provision  for 
ment,  ia  it  poaalbie  to  adopt  auchacon-  at  all.  Thia  ahowa  that  t 
stTuction  in  the  absence  of  wordsabeo-  scriptive  of  issue  which  ai 
lately  compulsory.  It  the  words  are  the  settlement  should  no 
alnolutely  compulsory  they  mast  be  construed.  There  is  also 
Bubmitted  to,  but  not  otherwise."  In  that  if  any  "such  "issues! 
the  present  case  there  are  two  seta  of  fore  becoming  entitled  to 
tmsta  on  failure  of  Issue,  each  of  receiving  his  or  her  port 
which  ia,  aa  expressed,  to  oome  into  Issue  surviving  them,  the 
opetviion  on  the  deathof  Mr.  and  Mrs.  mentioned  issue  shall 
Burbidge  "  without  leaving  any  issue"  parent's  ahare.  Ilere  then 
— Uiat  event  would  not  happen  were  tion  that  issue  of  deceas 
there  living  at  Ihedealli  of  the  snrriv-  shall  be  provided  for,  ba 
ing  parent  issue  of  a  son  dying  before  to  the  contention  of  the  an 
the  decease  of  the  snrviving  parent,  this  provision  ia  applicable 
it  is  also  observable  that  the  trust  for  of  children  who  aurvive  tb 
the  issue  o(  children  is  declared  by  If  it  be  construed  as  app 
reference  to  a  trust  descril>ed  as  l>eing  children  predeceasing  the 
"for  the  immedLato  issue,"  i.e.  the  would  seem  to  show  that  a 
children,  not  lor  aome  of  the  imma-  are  objects  of  the  prev 
diato  iiene,  i.e.  anch  of  the  children  as  Where  the  settlement  con 
survive  Ixith  their  parents.  Lord  El-  vision  subetituling  for  t1 
don.  in  Hope  v,  Cli/den  (6  Ves.,  SDO),  issue  of  "all"  children  j 
said,  the  court  must  struggle  with  the  the  tenant  for  life,  there 
laogoage  so  as  to  let  in  sons  who  have  thereby  an  argument  agali 
attained  twenty.one  and  died  before  the  principle  in  question 
their  parents,  and  that  it  was  liis  in-  ai^ument  is  not,  I  think,  a 
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18^5  Jejes 

This  is  a  case  to  wliich  tht 
560]   of  *  Dorset  ('),  3mpe 

afforded  tX  all,  oat  afforded  so  as  to  fa 
Dish  an  argument  of  sufficient  weight  i 
exclude  the  application  of  the  priacip 
by  a  provieion  which  falls  short  of  p^ 
viding  for  the  isBue  of  all  children  nt 
die  leaving  Issue  ;  lustead  of  this  beii 
the  caee,  it  maj  be  deemed  to  afford  b 
argument  in  favor  of  applying  the  prii 
ciple,  it  being  irnlloOBl  l«  impute  t 
intention  \o  the  aetttors  to  provide  (< 
the  issne  of  some  children  only,  unla 
because  of  the  other  children  leavln 
isBue,  having  themselves  inlereats  ei 
abling  them  to  provide  for  their  isau' 
We  have  Iiera,  as  above  stated,  i 
addition  to  niher  ambiguities,  tn 
iruBls*  each  of  which  is  eipreraed 
take  effect  only  should  the  parents  d 
"  wilhoQt  leaving  any  issue."  Such 
limitation  over  was  considered  by  S 
John  Leach.  in.P«r/irf  v.  Lord  OiiTU 
(5  Madd.',  443),  sufficient  to  let  ioelii 
dren  dying  before  their  parents,  a 
though  the  trusts  for  cliildren  wo 
only  to  arise  In  case  of  there  being 
child  living  at  the  death  of  the  survi' 
ing  parent,  or  there  being  mots  thl 
one  child  living  at  the  death  of  tl 
BurtiTing  parent,  words  more  diB 
cult  to  get  over  than  the  won 
In  the  present  case.  In  Eiiig 
Hak«  (9Ves.,438)8ir  William  Grai 
applied  these  cases  to  a  still  more  dif 
cult  case,  taking  advantage  of  tl 
omission  of  the  word  "  such  "  in  tl 
limitation  over.  He  thus  laid  hold  of 
^Qgle  word  as  sufiicient  to  let  in  chi 
dren  not  otherwise  entitled.  He  r 
ferred  to  that  case  in  Hoagrazit  • 
Cartier  (3  V.  &  B.,  70),  in  which  cai 
he  held  it  to  tie  unnecessary  for  t! 
children  lo  survive  their  parents.  1 
Wluiififrd  V.  Moore  (3  Wy.  &  Cr.,  27 
Lord  Cottenham  held  the  principle  i 
the  cases  referred  to  to  be  ioappllcab 
to  the  case  before  him.  He  said  th 
In  a  case  of  doubtful  construction  tl 
court  leans  lo  that  which  will  incla< 
ehildren  dying  before  their  parents  i 
most  convenient,  and  most  likely 
have  been  the  intention  of  the  partie 
He  said  it  might  be  thought  the  cou 
had  gone  the  full  length  tliat  was  jusl 
Rable  to  attain  that  ofijpct,  but  no  cai 
had  g^>De  ao  far  as  to  do  violence  to  tl 
words.  If  no  other  part  of  the  instn 
ment    were   found    i 
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562]  has  an  effect**!!!  the  case  of  a  daughter  who  marries 
without  consent,  and  dies  under  twenty-one,  leaving  issue. 

[The  Lord  Justice  Mellish  :  It  is  hard  to  suppose  thai 
the  settlors  intended  to  provide  for  such  a  contingency  as 
that.] 

The  form  of  the  ultimate  gift  over  is  inconsistent  with  the 
view  that  the  proviso  applies  to  the  issue  of  children  who  do 
not  survive  the  settlors,  for  it  is  to  take  effect  if  the  settlors 
do  not  leave  any  child  surviving  them ;  the  word  "issue" 
in  the  first  part  of  the  clause  denoting  only  the  immediate 
issue.  Again,  the  gift  over  to  the  issue  of  a  child  dying  is  a 
gift  of  the  "share"'  of  that  child,  showing  that  the  child 
was  an  object  of  gift  and  had  a  share.  The  appellant's 
construction  makes  it  impossible  for  a  son  who  attains 
twenty-one  in  the  lifetime  of  his  parents  to  make  a  marriage 
settlement.  •  Some  of  the  cases  refer  to  Woodcock  v.  Drike 
d"  Dorset  (*)  in  terms  impljdng  that  it  went  too  far,  bnt 
Lord  St.  Leonards,  in  Clayton  v.  Earl  of  Glengall  ("),  treats 
it  as  part  of  the  settled  law  of  the  court. 

Sir  W.  M.  James,  L.  J.:  The  principle  according  to 
which,  in  my  opinion,  this  case  ought  to  be  decided,  has 
been  well  expressed  by  Lord  Cottenham,  in  Whatford  v. 
Moore  {*):  "in  a  case  of  doubtful  construction  upon  the 
whole  instrument,  the  court  leans  to  that  which  willinclude 
children  so  dying"  (i.e.,  dying  in  the  lifetime  of  the  parents 
after  attaining  twenty-one)  "as  most  convenient,  and  most 
likely  to  have  'been  the  intention  of  the  parties.  It  may  be 
thought  that  courts  have  gone  the  full  length  that  is  justifi- 
able in  order  to  attain  this  object,  but  no  case  has  gone  so 
far  as  to  do  violence  to  the  words,  if  no  other  p^ji;  of  the 
instrument  be  found  inconsistent  with  them.  The  ruie^  as 
laid  down  by  Sir  W.  Grant,  in  Howgrave  v.  Cartier  (*),  does 
not  carry  it  further,  and  he  decided  that  case  upon  some  in- 
accuracies in  the  provisions,  and  particularly  upon  there 
being  a  power  of  appointment  which  was  inconsistent  with 
the  contingency  continuing.     In  this  case  there  is  no  such 

gower  of  appointment,  and,  beyond  all  doubt,  a  contingency 
63]  must  continue  during  the.  *life  of  the  mother,  wood- 
cock V.  Duke  of  Dorset  (*)  nas  always  been  considered  as 
carrying  the  doctrine  to  its  utmost  limitfe.  It  appears  that 
that  decision  was  much  influenced,  by  the  consideration, 
that  if  all  the  children  had  died  before  the  surviving  parent, 
the  fund  would  have  gone  back  to  the  father  of  the  mtended 
wife.     In  this  case  it  is  quite  clear  that  if  all  the  younger 

(»)  8  Bro.  C.  C,  669.  (*)  8  My.  A  Cr.,  270. 

O  1  p.  A  War,,  19,   -  {*)  8  V.  <fe  B.,  79. 
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as  if  for  the  purpose  of  preventing  the  necessity  of  applying 
the  doctrine  of  Woodcock  v.  Duke  of  Dorset  (*),  we  iiaye  a 
provision  that  if  any  of  such  issue  should  happen  to  die 
Def ore  respectively  becoming  entitled  to  and  actually  receiv- 
ing their  portions,  leaving  lawful  issue,  then  such  last-men- 
tioned issue  shall  take  his,  her  or  their  father^  s  or  mother  a 
share  or  shares  equally  between  or  amongst  them,  the  same 
to  be  paid,  assigned  or  transferred  to^  such  last-mentioned 
issue  at  the  same  time  and  times  respectively,  and  the  inter- 
est thereof  to  be  in  the  meantime  applied  for  the  benefit  of 
such  last-mentioned  issue  or  respective  issues,  at  such  time 
or  times  as  thereinbefore  limited  and  declared  concerning 
the  originail  trust  moneys  and  the  immediate  issue  of  the 
marriage.  This  is  the  wajr  in  which  a  provision  is  made  for 
remoter  issue  of  the  marriage.  It  is  true  that  if  we  construe 
the  words  ''such  issue"  in  their  strict  sense,  they  apply 
only  to  children  of  the  marriage  who  survive  their  parents, 
and  the  issue  of  children  who  die  in  the  lifetime  of  the 

garents  are  excluded.  But  ought  that  strict  construction  to 
e  adopted  ?  It  is  a  singular  argument,  that  we  ought  to 
adopt  a  construction  which  makes  a  gap  in  order  that  we 
mav  have  an  opportunity  of  applying  a  doctrine  which  fur- 
nisnes  a  particular  way  of  filling  up  such  a  gap  when  it 
exists.  Suppose  no  such  case  as  Woodcock  v.  Duke  of  Dor- 
set had  ever  been  decided,  any  court  would  have  construed 
this  provision  as  intended  to  meet  the  case  of  a  child  dying 
and  leaving  issue  before  becoming  entitled  ;  and  the  argu- 
ment of  the  respondents  asks  us  to  apply  an  artificial  rule 
to  fill  up  a  gap  created  by  ourselves.  Then  it  is  urged  tha* 
the  language  of  the  gift  over  is  inconsistent  with  the  view 
contended  for  by  the  appellant.  I  do  not  think  that  in 
565]  cases  of  this  description  much  importance  ought  in 
general  to  be  attached  to  the  precise  form  of  words  intro- 
ducing a  gift  over,  for  the  gift  over  is  not  in  general  intended 
to  operate  by  way  of  defeasance  but  only  to  dispose  of  what 
was  left  undisposed  of  by  the  prior  limitations.  If  we  con- 
sider the  contingencies,  the  gift  over  seems  reasonably  clear, 
and  to  amount  in  substance  to  this,  that  if  no  one  becomes 
absolutely  entitled  under  the  previous  trusts,  the  funds  are 
to  go  in  a  certain  specified  way.  The  instrument,  as  it 
stands,  seems,  to  my  mind,  fairly  and  plainly  to  carry  into 
eflFect  the  intention  of  the  settlors,  which  1  take  to  have 
been,  that  no  child  of  the  marriage  who  died^n  the  lifetime 
of  the  parents  should  take  a  share,  but  that  if  he  left  chil- 
dren, his  children  should  take  in  his  stead.     To  apply  the 

(')  8  Bro.  C.  C,  569. 
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)  3  Bri).  C.  C,  5S9. 
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respondent,  and  in  fact  more  so.  The  only  difference  be- 
tween them  being  that  according  to  the  construction  con- 
tended for  by  the  appellant,  a  child  who  dies  without  issue 
in  the  lifetime  of  the  parents  cannot  take  a  share.  I  see 
nothing  extraordinary  m  that  in  a  settlement  which  does 
not  contain  any  power  of  appointment.  It  is  said  that  this 
construction  prevents  a  child  who  attains  twenty-one  and 
marries  from  making  any  provision  for  his  wife.  The  same 
result  would  follow' on  the  respondent's  construction,  with 
this  exception,  that  according  to  that  construction  the  child 
might  make  a  provision  in  favor  of  his  wife  which  would  be 
effectual  if  he  left  no  issue.  According  to  neither  yiew 
could  an  effectual  marriage  settlement  be  made.  The  settle- 
ment contains  no  recital  from  which  we  can  infer  an  inten- 
tion to  provide  for  the  husbands  and  wives  of  the  children, 
and  I  see  no  reason  why  it  should  not  be  construed  accord- 
ing to  the  natural  meaning  of  its  plain  words. 

Solicitors:  Messrs.  Burton^  Teates  &  Hart;  Messrs.  Le 
Miche  &  Son.  • 


[Law  Reports,  10  Chancery  Appeals,  567.] 
L.JJ.,  July  7,  8,  1876. 

567]  ^British  Mutual  Investment  Company  v.  Smabt. 

[1874    B.    61.] 

JUal  Asseta — Alienation  hjf  Devisee — Eqmtable  Mortg<ige — Priority  over  Creator  of 
Testator — Tnistee — Breach  of  Tntst — Charge  on  Trustee* s  benejMol  Interest 

An  equitable  deposit  with  memorandum  of  charge  by  a  devisee  is  an  alienation 
which  pro  ianto  prevents  a  creditor  of  the  testator  from  subsequently  obtaining  a 
charge  on  the  estate  as  assets  under  3  d  4  WiiL  4,  c.  104. 

Where  a  person  seised  in  trust  for  himself  and  another  in  common  in  fee  retaiiis 
the  entire  rents,  the  debt  arising  in  favor  of  the  co-tenant  will  not  be  charged,  on  t^ 
principle  of  Morris  v.  lAvie  {}\  on  the  trustee's  beneficial  interest  as  against  a  par- 
chaser  without  notice  from  him. 

A  testator,  bein^  seised  of  a  house  in  trust  for  hitaiself  and  H.  as  tenant  in  common 
in  fee,  made  his  wul,  by  which  he  devised  all  his  real  estate  to  his  wife  in  tnet  to 
buy  herself  an  annuity,  and  subject  thereto  in  trust  for  his  two  sons  equally.  The 
testator  had  received  to  his  own  use  the  whole  of  the  rents  of  the  bouse,  imd  died 
Indebted  to  H.  in  a  considerable  sum  on  account  of  her  share.  The  two  sons  depos- 
ited the  title-deeds  of  the  house  with  the  plaintiffs,  accompanied  by  a  mcmoranaam 
charging  their  interests  in  the  house  with  a  sum  of  money  advanced  by  the  plain- 
tiffs, who  had  no  notice  of  H.'s  interest  H.  afterwards  filed  a  bill  aeainst  tlie  pbsX 
and  personal  representatives  of  the  testator,  in  which  she  established  her  rif ht  to 
one  moiety  of  the  house,  and  obtained  a  decree  charging  the  amount  of  rents  due  to 
her  on  the  testator's  moiety  of  the  house. 

Demurrer  to  bill  by  plaintifis  to  establish  their  priority  over  H.  overruled. 

The  dictum  in  Coope  v.  Cresswell{*)  followed. 

Carter  v.  Sanders  {^  disapproved. 

Decision  of  Hall,  V.C.,  reversed. 

(»)  1  Y.  A  C,  Ch.,  880.  («)  Law  Rep.,  2  Ch..  112,  122. 

(»)  2  Drew.,  248. 
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"And  we  severally  declare  that  we  have  not  chained  or 
in  any  manner  incumbered  or  dealt  with  our  interest  in  the 
premises  No.  48  Pall  Mall,  upon  which  this  memorandum 
constitutes  a  charge. 

"Dated  this  3d  day  of  September,  1872. 

"Robert  P.  Piper. 
"Charles  A.  Piper." 

R.  F.  Piper  and  C.  A.  Piper  were  afterwards  adjudicated 
bankrupts,  and  F.  B.  Smart  and  C.  L.  Nichols  were  respect- 
ively appointed  trustees  of  the  estate. 

569]    *In  the  year  1873  a  bill  was  filed  by  Martha  Hooper 
against  Smart,  Nichols,  and  Mr.  and  Mrs.  Brand,  claiming 
a  moiety  of  the  house  in  Pall  Mall,  on  the  ground  that 
Robert  and  Ann  Lydia  Piper  left  not  only  a  son,  R.  Monk- 
house  Piper,  but  a  daughter,  Jane  Mary  Piper,  under  whom 
the  plaintiff,  Martha  Hooper,  derived  title.     By  a  decree  in 
this  suit  of  Hooper  v.  Bmart^  which  was  made  on  the  6th 
of  July,   1874,  it  was  declared  that  on  the  death  of  Ann 
Lydia  Piper,  Martha  Hooper  became  equitably  entitled  as 
tenant  in  fee  simple  in  possession  to  an  undivided  moiety  of 
the  house  in  Pall  Mall,  and  that  the  defendants  G.  H.  Brand 
and  Mary  Brand,  in  right  of  Mary  Brand,  were  trustees  of 
such  moiety  for  Martha  Hooper  and  her  husband  ;  and  also 
that  the  estate  of  R.  Monkhouse  Piper,  deceased,  was  liable 
to  account  to  Martha  Hooper  and  her  husband  for  one  moiety 
of  the  rents  and  profits  of  the  said  house  received  by  R. 
Monkhouse  Piper  from  the  date  of  the  death  of  Ann  Lydia 
Piper  to  the  date  of  the  death  of  R.  Monkhouse  Piper,  and 
also  to  pay  the  costs  of  Martha  Hooper  and  her  husband, 
and  of  G.   H.   Brand  and  Marv  Brand ;  and  It  was  also 
declared  that  Martha  Hooper  ana  her  husband  were  entitled 
to  a  charge  on  the  other  moiety  of  the  house,  to  which  R. 
Monkhouse  Piper  was  beneficially  entitled,  in  respect  of  the 
amounts  due  to  them  from  his  estate  w^hen  ascertained. 

The  plaintiffs  then  instituted  the  present  suit,  prayinoj 
for  a  declaration  that  the  security  created  by  the  deposit  and 
memorandum  of  the  3d  of  September,  1872,  had  priority  as 
to  the  moiety  of  R.  Monkhouse  Piper  over  the  charge  of 
Martha  Hooper  and  her  husband  and  of  Mr.  and  Mrs.  Brand, 
tinder  the  decree  in  Hooper  v.  Smarts  and  for  enforcing  their 
security  in  the  usual  manner. 

To  this  bill  the  defendants  Martha  Hooper  and  her  hus- 
band demurred. 

The  Vice-Chancellor  considered  that  the  case  was  go^- 
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trustee  of  the  rents  for  his  co-tentant ;  it  is  simply  the  case  of 
one  tenant  in  common  not  having  accounted  for  the  rents  to 
572]  his  co-tenant.  *Under  these  circumstances  we  contend 
that  the  claim  of  the  appellants,  as  bona  fide  equitable 
alienees  of  the  assets  of  the  debtor,  is  a  good  bar  under  the 
statutes.     The  result  of  the  Statute  of  Fraudulent  Devises 

memorandum  of  charge  raided  by  Mr.  of  his  death.    As  to  this,  I  refer  upon 
Bagshawe,  as  to  which  it  is  not  neces*  both    points  to  the    case    of  Ohu  v. 
sary  for  me  to  express  an  opinion.    The  BUhop  (1  D.  F.  &  J.,  137),  wbleh  was 
point  is,  whether,  upon  the  true  con-  referred  to,  followed  and  approved  by 
Btruction  of  the  memorandum,  it  was  Vice- Chancellor  Gifitard  in  Bri&libanJt 
intended  to  charge  the  fee  simple  in  ▼.  Goodwin  (Law  Hep.,  5  Eq.,  545); 
possession  free  from  all  incumbrances,  and  I  would  also  refer  to  WoodhouM  r. 
or  whether,  having  regard  to  the  terms  Woodhouse  (Law  Rep.,  8  Eq.,  514),  b&- 
of  it,  it  must  be  taken  to  have  been  fore  Vice-Chanoellor  Stuart,  as  bearing 
intended  to  charge  only  what  the  ac-  on  the  general  question  as  to  whether 
tual    interest   was,    although    accom-  the  statute  would  run  under  sadi  a 
panied  by  a  representation  of  the  in-  state  of  circumstances  as  this, 
terest  being  one  which  was  different        Well  then,  if  there  was  a  debt,  as  I 
from  what  it  was,  if  the  property  in  say  there  was,  and  if  the  statute  is  out 
question  could  be  considered  as  being  of  the  question,  then  the  creditor  hav- 
subject  in  any  sense,  for  any  purpose,  ing    the  claim  made  a  claim  to  the 
to  a  charge  of  debts.     Upon  thai  there  moiety  of  the  estate,  and  at  the  same 
may  be  a  question.     If  Mr.  Bagshawe  time  sought  to    recover   against  the 
is  right  upon  that,  it  would  be  another  representatives  of  the  debtor  the  rents 
answer  to  the  plaintiffs  claim ;   but  I  and  profits  which  had  been  received 
give  no  opinion  whatever  upon  that,  and  not  properly  accounted  for.    That 
But  then  it  is  said,  if  that  be  so,  there  suit  was  apparently  a  suit  framed  in 
is  no  debt  in  this  case.     I  cannot  ac-  the  ordinary  way.     There  had  been  a 
cept  that  view  as  correct.     The  person  prior  administration  suit,  in  which  the 
who  is  alleged  to  be  the  debtor  was  a  claim  to  these  rents  and  profits  might 
person  in  whom  the  property  had  be-  have  been  brought  in,  but  it  was  not 
come  vested  by  devise  from  tne  surviv-  brought  in  ;  and  there  was  the  qaes- 
ing  trustee,  in  whom  the  property  was  tion  about  the  title  to  the  land  itself, 
vested  in  trust  as  to  one  moiety  for  the  moiety  in  question ;  and  the  whole 
Mrs.  Hooper.     He  remained  in  posses-  thing  was  brought  forward  in  one  salt, 
sion  of  the  entiroty  of  the  property,  and  the  claim  was  established.    The 
having  the  legal  estate  as  to  a  moiety  defendants  to  that  suit  were  the  proper 
in  trust  for  Mrs.  Hooper  ;  Mrs.  Hooper  defendants  according  to  the  practice  of 
being  the  cestui  que  trust,  he  being  the  the  court,  even  having  regard  to  iliis 
owner  of  the  legal  estate  as  devisee  of  title  or  interest  which  was  vested  in 
trust  estates  of  the  Surviving  trustee,  the  persons  claiming  under  this  de- 
He  put  the  whole  of   the  rents  and  posit.     1  take  it  they  were  the  right 
profits  of  the  entirety  of   the  estate,  parties  in  point  of  form  to  the  suit, 
being  the  beneficial  owner  of  one  moi-  Although,    no    doubt,    this    question 
ety,  into  his  own  pocket,  and  did  not  which  ^as  been  discussed  before  me 
account  for  a  moiety  of  those  to  the  was  not  disposed  of  in  that  suit,  and  if 
c^tui  que  trust,  Mrs.  Hooper.     In  that  I  had  come  to  a  dffferent  conclusion  to 
state  of  things,  1  consider,  having  re-  what  I  have  d«ne  on  this  maLn  qaee- 
gard  to  the  law  of  this  case,  that  there  tion,  what  took  place  there  would  not 
would  be  a  receipt  of  those  rents  by  preclude  the  plaintiffs  here  having  that 
liim  as  trustee  on  behalf  of  his  cestui  question  disposed  of,  yet  it  was  a  claim 
que  trust  which  would  prevent  the  ap-  against  the  representatives  and  a  claim 
plication  of  the  Statute  of  Limitations  made  against  the  assets,  this  property 
to    the    case ;    and    if    that  were  so,  being  undoubted  assets  subject  to  tkia 
there    would    equally    be    no  bar    as  question  of  alienation.     Tliat  being  so, 
against  his  assets,  whatever  they  might  ti»e  court  denlt  with  this  moiety  Jte  as- 
be,  personal  or  real,  as  from  the  time  sets,  and  having  declared  the'title  to 
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that  the  alienation  of  the  assets  by  the  heir  or  devisee  was 
to  prevent  the  creditor  from  following  those  assets  into  the 
hands  of  the  alienee,  he  being  a  bona  fide  alienee.  As  far 
as  the  law  was  concerned,  the  right  at  law  was  prevented 
where  there  was  a  legal  alienation  by  that  alienation.  II 
appears  to  me,  following  out  the  analogy  and  extending 
576]  *the  remedy  against  ec^^ui table  estates,  that  this  court 
ouglit  to  treat  an  equitable  alienation  as  having  exactly  the 
same  effect  in  this  court  as  a  legal  alienation  would  nave. 
To  my  mind  the  alienation  that  is  made  in  this  case  by  an 
instrument  not  under  seal,  an  express  charge  upon  the 
estate,  whichiis  an  alienation  to  the  extent  of  the  charge,  is 
as  complete  for  all  purposes  in  this  court  as  if  it  had  been 
made  in  due  form  by  an  instrument  indented  at  the  top  and 
sealed  at  the  bottom.  Those  forms  are  not  forms  which  this 
court  has  ever  been  in  the  habit  of  considering  essential  in 
dealing  with  property.  The  property  is  assets  to  be  admin* 
istered  by  this  court.  There  is  that  which  in  this  court  is  as 
complete  an  alienation  of  it,  as  between  the  alienee  and 
alienor,  as  if  it  had  been  made  under  seal,  and  there  is  no 
question  of  either  party  having  or  obtaining  a  l^al  estate 
as  purchaser  for  valuable  consideration  without  notice.    No 

?ue8tion  of  that  kind  arises,  no  legal  estate  intervenes  here. 
t  simply  is  that  the  one  man  has  a  ri^ht  to  have  an  equita- 
ble execution  against  the  estate  of  his  delator,  in  the  same 
way  as  another  creditor  would  have  had  a  right  to  a  l^al 
execution.  Then  another  creditor  says,  ''Before  you  ap- 
plied for  equitable  execution,  I  had  obtained  an  equitable 
alienation."  In  my  opinion  that  equitable  alienation  takes 
precedence  of  the  equitable  execution  which  the  man  was 
entitled  to  have  by  a  suit  in  this  court.  It  appears  to  me 
that  the  plaintiff  was,  therefore,  right  in  saying  that  he,  the 
equitable  alienee,  has  priority  over  the  equitable  judgment 
creditor,  for'  that  is  really  what  it  comes  to.  That  is  the 
first  point. 

Then  it  is  said  there  is  a  difference  in  this  case  by  reason 
of  this :  that  the  claim  has  arisen  out  of  a  breach  of  trust, 
and  that  the  deceased  debtor  who  committed  the  breach  of 
trust  had  got  a  trust  estate,  and  could  take  no  part  of  the 
trust  estate  till  he  had  paid  everything  to  his  cestui  que 
trust ;  but  in  substance  it  was  a  simple  contract  debt. 
When  the  trust  estate,  by  the  operation  of  the  devise,  vested 
in  Robert  Monkhouse  Piper,  he  being  the  cestui  que  trust 
as  tenant  in  common  of  part  of  the  premises,  the  legal  estate 
and  the  equitable  estate  became  vested  in  him.  No  doubt 
he  had  a  dry  legal  estate  as  trustee  only,  and  it  was  a  mere 
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the  jadgment  was  actually  obtained  against  the  heir,  would 
have  protected  the  eqaitable  mortgagee  from  the  heir  against 
such  a  liability  and  execution.  In  fact  I  cannot  see  why 
a  man  should  be  more  liable  in  respect  of  the  debts  of  his 
ancestor,  qud*  land,  than  he  is  liable  in  respect  of  his  own 
debts. 

That  being  so,  then  the  statute  of  William  and  Mary  made 
a  variety  of  alterations.  In  the  first  place,  it  was  enacted 
that  the  heir  was  not  to  have  a  complete  defence  who  had 

Earted  with  his  land,  but  there  might  be  replication  that  he 
ad  received  the  value,  and  then  the  value  might  be  recov- 
ered from  him.  But  that  was  accompanied  by  a  proviso 
that  the  execution  should  not  extend  to  the  lands  which 
were  aliened,  still  keeping  up  the  principle  that  there  was 
no  actual  charge  until  the  judgment  was  obtained.  When 
bjr  the  further  statute  of  the  11  Geo.  4  &  1  Will.  4  the  lia- 
bility was  still  further  extended,  the  same  principle  was 
carried  out,  and  it  was  provided  that  in  all  cases  where  the 
heir-at-law  would  be  liaole  to  pay  the  debts  or  perform  the 
covenants  of  his  ancestor  with  r^ard  to  any  lands,  tene- 
ments, or  hereditaments  descended  to  him,  and  should  alien 
or  make  over  the  same  before  any  action  brought,  then  the 
heir-at-law  was  to  be  answerable  for  the  debt,  but  the  lands 
bona  fide  aliened  before  action  brought  were  not  to  be  liable 
to  such  execution.  Then  followed  tne  3  &  4  Will.  4,  c.  104^ 
which  simply  says  that  all  the  lands  of  which  a  man  was 
seised  in  fee  simple  shall  be  equitable  assets  for  the  payment 
of  his  debts,  and  shall  be  liable  in  the  same  manner  as  the 
lands  were  liable  for  the  debts  for  which  the  heir  was  bound. 
That  being  so,  it  appears  to  me  the  same  principle  is  carried 
out  all  through,  and  that  there  is  no  actual  charge  until 
either  a  judgment  is  obtained  at  law  or  a  decree  is  obtained 
in  equity  ;  and  therefore  upon  principle,  even  if  a  devisee 
had  the  legal  estate  devised  to  him,  still  the  court  of  equity 
would  protect  an  equitable  mortgagee  from  him. .  Nor  do  I 
think  tnere  is  any  aifference  between  an  equitable  mortgage 
which  proves  to  be  an  actual  assignment,  and  an  equi- 
579]  table  ^mortgage  by  deposit  of  title  deeds  with  a  written 
charge.  I  think  it  would  be  very  absurd  to  make  any  dis- 
tinction between  the  two.    • 

But  I  quite  agree  with  what  the  Lord  Justice  has  said, 
that  it  is  not  really  necessary  for  us  to  decide  that  point  in 
this  case,  or  to  go  to  that  extent,  because  here  'the  defen- 
dants themselves  claim  merely  an  equitable  right,  and  the 
persons  who  deposited  the  deed  and  the  mortgagors  them- 
selves have  only  an  equitable  right.     Applying  the  6th  sec- 
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tion  of  11  Geo.  4,  and  1  Will.  4,'c.  47,  to  that  case,  I  do  not 
see  how  it  is  possible  to  hold  that  a  court  of  equity  will  ex- 
tend the  charge  of  lands,  tenements  and  hereditaments  to 
equitable  lands,  tenements  and  hereditaments,  and  then  at 
the  same  time  exclude  the  proviso,  that  if  that  equitable 
interest  has  been  bona  fide  parted  with  before  action  brought, 
that  alienation  shall  prevail.  I  also  think  that  this  is  the 
most  desirable  conclusion  to  come  to,  because  the  simple 
consequence  of  the  other  decision  would  be  that  at  no  time 
can  a  devisee  or  heir-at-law  borrow  money  on  equitable 
mortgage,  and  in  every  case  where  he  borrows  monfey  on 
equitable  mortgage,  if  a  mortgagee  wishes  to  be  safe,  he 
will  have  to  inquire  whether  there  were  any  debts  due  from 
the  devisor  or  ancestor,  a  fact  which  he  had  no  possible 
means  of  inquiring,  into.  He  could  not  even  rely  on  a  de- 
cree, which  there  IS  in  this  case,  declaring  that  these  per- 
sons are  equitably  entitled.  Therefore  I  entirely  agree  that 
tWs  demurrer  should  be  overruled.  I  might  also  add  that  I 
quite  agree  with  what  the  Lord  Justice  has  said  on  the  other 
point,  to  which  I  do  not  think  it  necessary  to  add  anything. 
Solicitors  for  the  plaintiff :  Messrs.  Barnard  &  Co, 
Solicitors  for  the  defendants:  Messrs.  RidsdaZe^  Oradr 
dock  &  mdsdale. 


[Law  Reports,  10  Chancery  Appeals,  680.]  | 

L.JJ.,  July  6,  1875. 

*Umfreville  V.  Johnson.  [580 

[1878    U.    19.] 
Misjoinder — Nuitanee^Jnjunction — Form  of  Decree^-'CotU, 

Two  owners  of  distinct  properties  Joined  as  plaintifis  in  a  suit  to  restrain  a 
DQisance.  The  court  considered  that  a  sufScient  case  of  naisance  had,  in  the  case  of 
the  first  plaintiff,  not  been  made  out,  but  in  the  case  of  the  second  plaintiff  had  been 
made  out.  A  decree  was  made  for  an  injunction  so  far  as  regarded  the  second  plain- 
tiff, and  for  the  defendant  to  pay  him  his  costs ;  the  bill  as  regarded  the  first  plain- 
tiff to  be  dismissed,  and  the  costs  occasioned  by  the  addition  of  the  first  plaintiff  to 
be  deducted  from  the  costs  so  to  be  paid  by  the  defendant. 

Decree  of  Bacon,  Y.C,  varied. 

The  bill  in  this  case  was  filed  by  Mr.  S.  C.  Umfreville 
and  the  Rev.  F.  Murray  against  the  owner  of  certain 
cement  works. 

Mr.  Umfreville  owned  and  resided  at  a  very  valuable  es- 
tate called  Ingress  Abbey,  near  Greenhithe,  about  1,300 
yards  from  the  cement  works.  He  had  also  a  farm  which 
was  very  valuable  for  building  purposes,  and  on  which  one 


,j 


villa  had  aJreadv  been  bai 
the  cement  works. 

Mr.  Murray  was  recto 
resided  in  the  rectory,  wh 
cement  works.  The  defer 
large  works  for  manufacti 
process  on  which  he  inter 
produce  any  nuisance,  b 
smoke  and  acids  evolved  : 
and  the  bill  prayed  that  t 
from  bnilding  works  for 
to  occasion  damage  or  am 
of  them,  as  owner  of  Ingn 

Before  the  suit  came  to 
in  operation,  and  a  great  t 
side  as  to  the  amount  of  < 
plaintiffs. 

The  Vice-Chancellor  B 
erailyC). 

The  defendant  appealed 
581 J  "Mr.  SovihgaU,  i 
C'.  T.  Simpson,  for  the  de 

Mr.  Ja^,  Q.C.,  Mr.  yo£ 
for  the  plaintiffs. 

Theik  Lordships  came 
that  Mr.  Murray's  proper 
by  the  cement  works,  but 
being  more  distant,  would 
their  Lordships  made  the 

(1)  1876.     Apiiiaa 

Sir  Jaubs  Baoon,  V.C,  after 
prewlng  lils  opinion  that  tbe  cei 
works  would  b«  inJurloDa  to  the  p 
tiffs,  and  that  the  defendaiit  miu 
restrained,  continoed  : 

I  think  there  ia  no  groand  what 
to  sustain  the  objection  on  the  sco; 
misjoinder.  The  interest  of  Mr. 
freville,  do  doubt,  ia  less  than  tlii 
Mr.  Murray,  but  plaintiffs  with  a  ■ 
mon  Interest  inaf  well  join,  and  t 
plalntifFs  do  complain  of  fc  conimui 
jury.  No  injustice  can  be  done  t< 
defendant  by  the  joining  of  the  p 

tiffs.      The   evidence  shows  that 

nuisance     reaches    to    Ingress    Park, 

though  it  is  much  less  gtrone  as  to  any 

injury  lliBt  has  l«en  done  there.     But    Cross  Farm,  or  of  the  rectory  of  Slow 

wheliier  much  orlittle,  the  injury  does    respectively.     The    defendant  V 

reach  Ingress  Park,  Mr.  L'mfruville  has    the  costs  of  tlie  suit. 
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That  the  decree,  dated  28tli  April,  1875,  so  far  as  the  same  affects  the  plain- 
tiff Umfreville,  be  reversed,  and  in  lien  thereof,  their  Lordships  being  of  opin- 
ion that  the  case  of  Umfreville  as  made  out  by  the  bill  had  failed,  order  that  so 
much  of  the  said  bill  as  relates  to  Umfreville  do  stand  dismissed  as  against  the 
defendant  with  costs,  so  far  as  thej  have  been  occasioned  by  reason  of  Umfre- 
ville beinff  made  a  plaintiff  in  this  cause ;  and  the  Taxing  Master  is  to  reduce  the 
costs  by  tne  said  decree  directed  to  be  paid  by  the  defendant  to  the  plaintiffs  by 
the  amount  whereby  the  plaintiffs'  costs  were  increased  by  reason  of  Umfreville 
being  a  plaintiff  in  this  cause,  and  from  the  said  costs  so  reduced  to  deduct  the 
proportion  of  costs  payable  by  Umfreville  to  the  defendant,  and  also  the  sum  of 
£20  after  mentioned  ;  but  in  other  respects  their  Lordships  did  afiirm  the  decree. 

Oiyler  the  £20  deposit  to  be  paid  to  the  plaintiff  Murray. 

Solicitor  for  the  plaintiffs :  Mr.  W.  A.  Plunkett. 
Solicitors  for  the  defendant :  Messrs.  Harrison. 


[Law  Reports,  10  Chancery  Appeals,  582.] 

L.JJ.,  May  4,  6,  1876. 

• 

*WooD  V.  Saunders.  [582 

[1878    W.     146.] 
Ecaanmi — Chxxngt  of  CondUion — Beaaonable  tue — JDeed-^Oeneral  Wordi, 

Where  an  easement  to  land  has  been  granted,  the  use  of  that  easement  will  be  re- 
stricted to  a  reasonable  use  for  the  purpose  of  the  land  in  the  condition  In  which  it 
was  when  the  grant  was  made. 

Decree  of  Hall,  V.C.,  affirmed  with  a  variation. 

By  an  indenture  of  lease  dated  the  9th  of  Jone^  1870, 
L.  B.  Knight  Brace,  and  H.  Saunders  and  his  trustees,  de- 
n^^ised  to  William  Wood  the  mansion  and  grounds  near 
Roehampton,  called  the  Prioiy,  with  the  out-offlces,  gar- 
dens, and  pleasure  grounds  tnereto  belonging,  containing 
9a.  2r.  8p.  or  thereabouts ;  together  with  tne  free  passage 
tind  running  of  water  and  soil  in  and  to  the  existing  cess- 
pool, and  in  and  through  all  the  drains,  sewers,  and  water- 
courses then  constructed  or  thereafter  to  be  constructed 
through  the  adjoining  property  of  the  said  L.  B.  Knight 
Bruce,  for  the  term  of  two  ^ears ;  and  by  the  same  inden- 
ture the  lessee  had  the  option  of  purchasing  the  premises 
for  £10,000.  The  legsee  exercised  that  option,  and  by  an 
indenture  dated  the  5lst  of  May,  1872,  L.  B.  Knight  Bruce 
and  the  trustee  of  a  term  granted  and  released  unto  William 
Wood,  his  heirs  and  assigns,  all  that  messuage  or  mansion- 
house  situate  near  Boehampton,  in  the  parish  of  Putney, 
in  the  county  of  Surrey,  called  the  Priory,  being  the  here- 
ditaments comprised  in  the  thereinbefore  stated  lease  of  the 
9th  of  June,  1870,  with  the  out-offlces,  stables,  buildings, 
gardens,  and  pleasure  grounds  thereto  belonging  ....  to- 
gether with  the  free  running  of  water  and  soil  in  and  to  the  ex- 
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isting  cesspool,  and  in  and  through  all  the  drains,  sewers  and 
watercourses  constructed  or  thereafter  to  be  constructed 
through  the  adjoining  property  of  the  said  L.  B.  Kiiight 
Bruce,  his  heirs  or  assigns ;  and  together  with  all  buildings, 
ditches,  ways,  sewers,  drains,  watercourses,  liberties,  privi- 
leges, easements  and  appurtenances  whatsoever  to  the  said 
messuage  and  premises  belonging,  or  in  anywise  appertain- 
ing, to  have  and  to  hold  the  hereditaments  and  premise 
5p3]  *thereby  assured  unto  and  to  the  use  of  W.  Wood, 
his  heirs  and  assigns  forever. 

The  only  cesspool  then  existing  on  the  adjoining  property 
of  L.  B.  Knight  Bruce  was  an  open  ditch  or  moat,  at  a  dis- 
tance of  150  yards  from  the  Priory  House,  and  the  only 
drains,  sewers,  or  watercourses  then  constructed  were  drains 
which  conveyed  the  water  or  soil  from  the  Priory  House  to 
the  above-mentioned  ditch  or  moat. 

At  the  dates  of  the  lease  and  of  the  conveyance  the  Priory 
House  was  adapted  for  about  twenty-five  inmates,  and  a 
part  only  of  the  drainage  from  the  house  ran  into  the  ditch 
or  moat.  In  1873,  W.  Woods  altered  the  drains  and  made 
them  all  discharge  into  the  ditch  or  moat.  He  also  enlarged 
the  house,  and  turned  it  into  a  lunatic  asylum,  in  which 
nearly  160  persons  were  resident.  The  consequence  was  a 
large  increase  in  the  volume  of  night-soil  and  drainage, 
creating,  as  the  defendant  Saunders  alleged,  an  intolerable 
nuisance. 

The  defendant  Saunders  appeared  to  be  in  possession  of 
the  cesspool  in  question  and  of  the  other  lands  of  L.  B. 
Knight  Bruce  under  an  agreement  made  with  L.  B.  Knigbt 
Bruce  for  granting  building  leases,  and  had  taken  proceed- 
ings against  the  plaintiff  Wood  in  respect  of  the  drains  as 
for  nuisance,  and  had,  as  the  plaintiff  alleged,  threatened 
to  stop  up  the  drains  from  the  Priory. 

The.  plaintiff  thereupon  filed  the  bUl  in  this  suit  to  retrain 
the  stopping  up  of  the  drains. 

An  injunction  was  granted  on  motion  on  the  usual  under- 
taking for  damages.  At  the  hearing  of  the  suit  the  Vice- 
Chancellor  Hall  granted  ^n  injunction^o  restrain  the  defen- 
dant from  in  any  manner  preventing  the  free  use  and  passage 
of  water  and  soil  in  and  to  the  existing  cesspool  in  the  bill 
mentioned ;  but  this  order  was  only  to  protect  the  plaintiif 
in  the  reasonable  use  of  such  cesspool  to  the  extent  to  which 
the  same  was  used  prior  to  the  date  of  the  lease  ('). 

(')  1875.     March  3.  defendant  were  each  partly  right  aod 

Sir  Charles  Hall,  V.C,  expressed    partly  wrong.     The  question  was  as  to 

his  opinion  that  the  plaintiff  and  the    the  right  conferred  by  the  grant,  and 


•  I 
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*The  defendant  appealed.  [584 

Mr.  Oreene,  Q.C.,  Mr.  ChiUy,  Q.C.,  and  Mr.  Warmington^ 

for  the  defendant :  The  plaintiff  has  enormously  enlarged 

his  honor  ag^reed  with  the  defendant  made  to  him  by  the  plaintiff  as  to  the 

that  the  right  of  the  plaintiff  was  not  use  to  be  made  of  the  Priory.     There 

enlarged  by  the  grant,  but  stood  as  it  had  been  a  stipulation  in  the  lease  that 

was  at  the  date  of  the  lease.  the  buildings  were  not  to  be  altered 

The  question,  therefore,  to  be  deter-  without  the  lessor's  consent,  which  was 
mined  was,  what  was  ^e  construction  never  asked  for.  The  right  to  the  pas- 
of  the  lease  as  granting  a  right  during  sage  of  soil  was  not  an  unrestricted 
the  continuance  of  that  tenancy.  It  right,  but  was  at  that  time  to  some  ex- 
was  argued  on  behalf  of  the  defendant  tent  limited,  as  the  mansion-house 
that  it  was  not  to  be  construed,  as  an  could  not  be  enlarged  without  the  con- 
ordinary  grant,  most  strongly  as  against  sent  of  the  lessor,  and  it  must  beheld 
the  grantor,  but  that  the  onUs  lay  upon  that  the  grant  was  on  the  same  terms 
the  owner  of  the  dominant  tenement  to  as  the  lease.  The  words  as  to  the  pas- 
show  that  he  had  the  right  irrespectire  sage  of  soil  could  not  be  held  to  apply 
of  any  such  rule  of  construction.  But  to  any  additions  to  the  buildings.  The 
there  was  no  authority  cited  in  favor  plaintiff,  therefore,  had  not  made  out  a 
of  that  proposition  as  applicable  to  an  right  to  the  passage  of  soil  and  water 
easement  created  by  grant.  The  cases  from  the  building  in  its  enlarged  state. 
referred  to  were  cases  of  easements  It  had  been  said  that  the  right  must  be 
originating  by  user.  No  doubt  that  construed  wi^h  regard  to  the  size  of  the 
was  ordinarily  supposed  to  be  under  a  pipe  or  ditch,  but  there  was  no  author- 
grant,  but  there  wer«  not  in  those  cases  ity  for  that  proposition.  In  ascertain- 
the  terms  of  the  grant  to  be  construed,  ing  the  extent  of  the  right  of  user  of  a 
which,  according  to  the  ordinary  rule,  road  when  the  condition  of  the  adjoin- 
as  between  grantor  and  grantee  were  ing  property  has  been  altered,  the  fact 
to  be  construed  most  strongly  against  that  there  was  plenty  of  room  in  the 
the  grantor.  road  had  never  been  taken  into  consid- 

There  were,  however,  authorities  eration.  The  right  must  be  measured 
which  were  clearly  the  other  way.  In  according  to  the  principle  laid  down  by 
W*Kiam»  V.  c7aw€«(Law  Rep.,  2  C.  P.,  Mr.  Justice  WUles  in  Williams  v. 
677,  582),  Mr.  Justice  Willes  expressly  James  (Law  Rep.,  2  C.  P.,  677),  as  a 
laid  down  the  law  to  be  so  in  the  case  reasonable  use  for  the  purppse  of  the 
of  an  easement,  and  the  Vice-Chancel-  land  in  the  condition  in  which  it  was 
lor  Malins,  in  United  Land  Company  when  the  user  took  place,  that  is,  in 
V.  Oreat  Eastern  Railway  Company  the  case  of  this  mansion,  in  the  state 
(Law  Rep.,  17  Eq.,  158,  162),  referring  in  which  it  was  when  the  grant  was 
to  the  case  of  South  AfetropoHtan  Cem-  made.  The  matter  must  however  be 
etery  Company  v.  Bden  (16  C.  B.,  42),  looked  at  reasonably,  and  no  small  ad- 
laid  down  the  same  rule  for  construing  dition  to  the  house  would  be  improper, 
grants  of  easements.  Here  there  had  been  a, very  large  in- 

In  this  deed,  however,  there  was  crease, 
quite  enough  to  enable  the  court  to  put  It  had  also  been  argued  that-  the 
a  construction  upon  it  without  resorting  easement  must  be  measured  by  the 
to  any  such  rule.  His  honor  then  quantity  which  the  ditch  would  con- 
stated and  commented  on  the  words  of  tain,  but  there  was  no  authority  for 
the  deeds,  observing  that  in  the  con-  such  a  doctrine,  which  would  give  rise 
veyance  there  were  the  usual  general  to  very  difficult  questions.  Some  simi- 
words,  which  were  almost  always  un-  lar  questions  might  no  doubt  arise  in 
meaning,  and  sometimes  contained  a  this  case,  as  the  owner  of  the  easement 
reference  to  easements  which  had  been  might  send  down  so  large  a  quantity  as 
extinguished.  not    to  leave  room    for  the  quantity 

The  defendant  had  denied  that  this  sent  by  the  owner  of  the  land,  but  this 

ditch  was  the  cesspool  in  question,  but  would  probably  be  of  much  less  im- 

in  that  on  the  evidence  he  had  failed,  portance.                               * 

He  had  also  failed  to  prove  the  repre-  The    defendant    was   wrong    as  ro- 

sentations  which  he  alleged  had  been  garded  his  contention  as  to  the  cesspool. 
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585]  his  house,  he  has  also  *abolished  his  own  cesspools 
and  now  sends  his  drainage  directly  down  to  the  ditch.  He 
must  at  all  events  be  confined  to  snch  a  use  of  the  drains 
and  cesspool  as  he  had  at  the  time  of  the  grant :  Allan  t. 
Oomme  ( ) ;  CawkweU  v.  RusseU  C) ;  Harvey  v.  Walters  (^  ; 
and  as  tlie  staff  cannot  be  separated  the  defendant  has  a 
right  to  stop  the  whole.  The  plaintiff  is  clearly  a  wrong- 
doer, and  the  defendant  has  a  right  to  stop  him  until  he 
cuts  off  the  additional  flow :  Gale  on  Easements  (*) ;  J&iues 
V.  Tapling  (*).  Henshaw  v.  Bean  (')  proceeded  on  a  mis- 
taken principle.  At  all  events  the  injunction  is  too  large. 
Mr.  Jjindcepy  Q.C.,  Mr.  Tindal  AtkiTison^  and  Mr.  J.n. 
B.  Brow7ie,  for  the  plaintiff. 

Their  Lordships  expressed  their  concurrence  in  the  con- 
struction which  the  Vice-Chancellor  Hall  had  put  upon  the 
grant,  but  thought  that  the  decree  ought  to  be  varied,  and 
made  a  decree  as  follows : 

Cur.  The  plaintiff  by  his  counsel  submitting  to  this  order: 
586]  *That  the  decree  be  varied  and  do  stand  as  follows : 
That  an  injunction  be  awarded  to  res^in  the  plaintiff  from 
allowing  the  drainage  from  the  additional  buildings  erected 
by  him  to  go  into  the  cesspool  in  the  bill  mentioned.  Restrain 
the  defendant  from  preventing  the  free  passage  of  water  and 
soil  into  the  existing  cesspool,  being  the  moat  or  ditch  in  the 
bill  mentioned.  1^  ijiquiry  as  to  damages :  no  costs  to 
either  party. 

Solicitors  for  the  plaintiff :  Messrs.  Lemprierej  Tamer  & 
Clayton, 

Solicitor  for  the  defendant :  Mr.  A.  G.  BUton, 

4 

and  the  plaintiff  wasriebt  in  his  claim  Q)  11  A.  A  K,  759. 

to  use  the  moat  or  ditch  as  a  cesspool,  (*)  26  L.  J.  (Ex.),  84. 

but  not  to  the  extent  to  which  he  had  (')  Law  Rep.,  8  C.  P.,  162. 

claimed.    The  plaintiff  would  therefore  (^)  Page  681. 

have  no  costs,  and  there  would  be  no  (^)  12  G.  B.  (N.S.),  826,  845. 

inquiry  as  to  oama^fes  suffered  by  the  (*)  18  Q.  B.,  112. 

defendant. 

Where  the  extent  of  an  easement  of  they  were  built :  CrqfUy,  Judson,  119 

way  is  not  defined  a  reasonable  way  for  Mass.,  521. 

the  purposes  expressed  is  all  which  the  And  is   not  neceMarily  confined  to 

grantee  thereof  is  entitled  to  :  Jacksfm-  a  way  defined  by  visible  objects :  St^- 

v.  ^^071,  8  Cowen,  220 ;  Washb.  Eas.  9tm  v.  Curtis,  119  Mass.,  266. 

(2d  ed.),  226, 230-7, 240, 244, 245, 248-8,  If  of  a  way,  the  grantee  most  enter 

250.  and  leave  at  the  entrance  and  exit  aa 

And  if  the  location  be  not  fixed,  the  they  exist  at  the  time  of  the  grant,  and 

court  may  consider  the  conduct    and  cannot  change  either  of  them  on  the 

declarations  of  the  parties,  the  nature  plea  that  sucn  change  is  no  more  oner* 

and  position  of  the  ground,  fences  and  ous  :  Henning  v.  Burnet,  8  Exch.,  187. 
culverts,  and  the  purposes  for  which 


^ 
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[Law  Reports,  10  Chancery  Appeals,  693.] 
L.JJ.,  July  19,  20,  1875. 

*In  re  Canadian  Oil  Works  Corporation.    [593 

HATS  CASE. 
Direetor — AgefU — DealingB  vnih  Principal — Contributory — CalL 

Before  the  formation  of  a  company  for  the  purchase  of  certain  property  the  vendors 
agreed  with  H.  that  he  should  become  a  director,  they  providing  him  with  the  forty 
shares  necessary  to  qualify  him.  He  thereupon  signea  the  memorandum  of  associa- 
tion in  respect  of  forty  shares,  and  became  a  director.  At  a  meeting  of  the  directors 
checks  were  drawn  on  the  bankers  of  the  company  and  given  to  the  vendors  in  pay- 
ment of  part  of  the  purchase-money.  One  of  tnese  checks  being  for  the  same  amount 
as  that  due  on  H.'s  shares  was  given  by  the  vendors  to  H.,  and  was  by  him  paid  in 
to  his  own  bankers.  He  then  drew  a  check  on  his  own  bankers,  and  gave  the  check 
to  the  company  in  payment  of  the  sum  due  on  his  shares.  The  company  was  after- 
wards ordered  to  be  wound  up  : 

Hddf  that  H.,  being  a  director  of  the  company,  could  not  retain  money  so  pud  to 
him  by  the  vendors ;  that  the  tnoney  had  never  ceased  to  be  tlie  money  of  the  com- 
pany ;  that  there  had  in  fact  been  no  payment  by  H.  of  the  money  due  in  respect  of 
the  shares ;  and  that  he  was  liable  as  a  contributory  in  respect  of  these  shares. 

Decision  of  Malins,  Y.C,  affirmed. 

OrffUTi  Case  (*)  disapproved  of. 

In  the  month  of  August,  1871,  A.  P.  Longbottom,  a  finan- 
cial agent  in  England  who  had  been  in  communication  with 
Gteorge  Prince  and  others,  owners  of  certain  oil  works  in 
Canada,  was  engaged  in  getting  up  a  company  which  should 
purchase  these  oil  works.  He  applied  to  one  J.  L.  O'Beirne 
to  get  a  good  board  of  directors,  and  O'Beirne  introduced 
Sir  John  D.  Hay  and  others  as  directors.  The  exact  terms 
on  which  Sir  John  Hay  was  to  become  a  director  were  not 
clearly  made  out,  but  it  was  certainly  understood  that  Sir 
John  Hay  was  to  receive  from  the  vendors  his  qualification 
of  forty  £25  shares ;  and  he  received  from  Longbottom  a 
letter  of  indemnity.  Somewhat  similar  arrangements  were 
made  with  four  other  persons  who  were  to  become  directors. 
Sir  John  Hay  thereupon  signed  the  memorandum  and 
articles  of  association  as  holder  of  fortv  shares. 

The  articles  were  dated  the  30th  of  August,  1871.  The 
company  *was  to  be  called  the  Canadian  Oil  Works  [594 
Corporation,  Limited.  The  capital  of  the  corporation  was  to 
be  £340,000  in  £26  shares,  and  £160,000  was  to  be  borrowed 
in  £12  per  cent.  Debenture  Bonds  of  £100  each,  and  the 
vendors  were  to  receive  £480,000  for  the  oil  works,  £160,000 
in  cash  and  £320,000  in  shares,  leaving  apparently  only  800 
shares  for  the  public  ;  but  the  debenture-holders  were  tg  be 

0)  21  L.  T.  (N.8.\  221. 

14  Eng.  Rep.  102 
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entitled  to  certain  shares  which  the  vendors  were  to  supply. 
The  directors  of  the  corporation  were  to  affix  the  seal  of  the 
corporation  to  a  contract  then  prepared  and  engrossed,  and 
to  be  dated  in  September,  1871,  whereby  one  Edeveaio,  as 
agent  for  the  vendors,  agreed  to  sell,  and  the  corporation 
agreed  to  bay,  the  oil  works  for  £160,000  in  cash  and£3^,' 
000  in  shares.  The  directors  were  authorized  to  pay  all 
preliminary  expenses  ;  and  there  was  a  provision  that  the 
contract  was  conditional  only,  and  not  to  be  bindit^npon 
the  corporation,  unless  and  until  they  gave  to  Edeveain 
notice  of  their  intention  to  make  it  absolute,  and  it  shonld 
then  become  absolute,  but  if  such  notice  should  not  be  given 
before  the  Ist  of  October,  1871,  the  contract  should  be  void. 
In  August  a  deputation  was  sent  out  to  Canada  to  examine 
the  property,  and  reports  were  sent  home  by  them  to  the 
directors,  wno  determined  to  confirm  the  contract,  and  on 
the  4th  of  October  did  confirm  it  as  on  the  Ist  of  October. 
The  whole  of  the  £160,000  in  bonds  appeared  to  have  been 
subscribed  for,  and  out  of  this  money  £80,000  was  paid  to 
the  vendors  in  part  payment  of  the  £160,000. 

It  was  at  first  arranged  that  Sir  John  Hay  shonld  have 
forty  of  the  shares  which  were  paid  to  the  vendors,  bnt  on 
the  suggestion  that  this  might  leave  Sir  John  Hay  liable,  an 
arrangement  was,  shortly  before  the  1st  of  December,  1871, 
made  by  his  solicitors  or  by  O'Beirne  on  his  behalf,  that 
Longbottom  should  advance  the  £1,000  to  pay  for  the  shares. 
On  the  1st  of  December,  1871,  there  was  a  meeting  of  the 
board  of  directors,  at  which  a  further  payment  of  £58,000 
was  made  to  Longbottom,  as  agent  for  the  vendors,  by  eight 
checks  for  different  amounts  drawn  on  the  bankers  of  the 
corporation  and  made  payable  to  Prince.  One  of  the  checks 
was  for  £1,000,  and  was  signed  by  two  of  the  other  direc- 
tors ;  the  other  checks  were  signed  by  Sir  John  Hay,  who 
595]  was  chairman  of  the  meeting,  and  by  *another  direc- 
tor. The  check  for  £1,000  was  then  indorsed  by  Longbottom 
as  agent  for  Prince,  and  was  given  by  Longbottom  to  Sir 
John  Hay,  and  by  him  paid  to  his  account  at  his  bankers. 
He  then  drew  on  his  bankers  a  check  for  £1,000,  which  he 
paid  to  tlie  bankers  of  the  company  in  payment  for  the  forty 
£25  shares. 

~>ne  of  the  other  directors  received  a  similar  check  for 
MO,  and  paid  for  his  shares  in  the  same  manner;  the 
er  three  directors  received  their  qnalification  in  sharw 
n  the  vendors. 

a  April,  1872,  fourteen  of  the  £100  bonds  of  the  corpora- 
i  became  payable,  and  as  there  were  not  funds  in  hand  lo 
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meet  them,  the  directors  subscribed  £6,500  for  the  parpose ; 
Sir  John  Hay  subscribing  £1,640  and  receiving  fourteen 
of  the  bonds.  As  to  £1,000  of  this  £1,640  he  claimed  a 
set-off  against  the  £1,000  now  claimed  on  behalf  of  the 
corporation. 

On  the  16th  of  November,  1872,  an  order  was  made  for 
winding  up  the  corporation,  and  Sir  John  Hay  and  his  four 
co-direotora  were  placed  on  the  list  of  contributories  in 
respect  of  forty  shares  of  £26  each.  One  of  the  directors 
was  placed  on  the  list  in  respect  of  ten  other  shares  also. 
None  of  the  800  reserved  shares  had  been  issued,  but  a  con- 
siderable number  of  the  vendor's  shares  had  been  sold  to 
different  persons.  Only  the  five  directors,  however,  were  on 
the  list  of  contributories. 

On  the  16th  of  May,  1873,  a  summons  was  taken  out  for  a 
call  of  £25  on  each  share  held  bT  each  of  the  five  contribu- 
tories; upon  this  summons  the  vice-Chancellor  Malins,  on 
the  6th  of  June,  1875,  made  an  order  for  payment  by  Sir 
John  Hay  of  £1,000  in  respect  of  his  forty  shares. 

Sir  John  Hay,  now  by  way  of  appeal,  moved  to  discharge 
this  order. 

Longbottom  had  deposed  that  he  paid  the  money  as  agent 
for  the  vendors,  and  for  the  qualification  of  Sir  John  Hay; 
Sir  John  Hay  had  deposed  that  he  considered  the  £1,000 
a  loan  from  Longbottom,  and  that  in  November,  1872,  his 
solicitor  offered  to  return  the  £1,000  to  Longbottohi,  who 
refused  to  receive  it. 

The  Suliciior -General  (Sir  J".  Holker),  Mr.  Higgins,  Q.C., 
and  Mr,  Homer,  in  support  of  the  appeal :  Sir  John  Hay  is 
a  heavy  loser  by  this  company.  He  has  *advanced  to  [596 
them  upwards  of  £1,500,  which,  if  he  is  held  to  have  received 
the  £1,000  as  trustee  for  the  company,  he  can  set  off  against 
that  £1,000.  But  Orgill's  Case  (')  is  clear  authority  that  Sir 
John  Hayisnot  liableto repay thismoney.  Nothingismore 
common  than  for  the  promoters  to  find  the  qualification  for 
directors.  It  is  not  easy  to  get  good  directors,  and  they 
must  be  recompensed.  Thismoney  belonged  to  the  vendors, 
and  was  by  them  freely  given  to  Sir  John  Hay,  and  with  it 
he  paid  for  hia  shares.  How,  tlien,  can  the  company  have 
any  claim  upon  him  or  on  the  shares!  It  is  possible  that 
something  may  be  recovered  nnder  sect.  165  of  the  Com- 
panies Act  (26  &  26  Vict.,  c.  89),  but  there  is  no  fraud  on  the 
company,  rhe  contract  and  the  price  were  all  fixed  before 
this  money  was  paid  ;  and  as  to  any  fraud,  Sir  John  Hay  had 
the  strongest  inducement  to  do  the  best  for  the  company,  as 
{')  21  L.  T.  (N.S.),  221. 
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he  had  nothing  bat  the  shares.  All  was  done  openly,  and 
there  was  no  concealment  or  suspicion  of  wrong  about  the 
transaction.  Although  Lon^bottom  immediately  gave  the 
check  to  Sir  John  Hay,  still  it  was  made  payable  to  Prince, 
and  was  not  available  without  Longbottom's  indorsement, 
and  had  therefore  become  Prince's  property.  If  Prince  had 
brought  an  action  against  the  company  for  the  £58,000,  the 

Payments  by  these  checks  could  all  have  been  pleaded,  and 
'rince  could  not  say  that  he  had  paid  £1,000  back  to  Sir 
John  Hay  as  trustee  for  the  company.  The  liquidator  can 
have  no  more  rights  than  the  company  would  have  had,  and 
can  only  enforce  such  claims  as  the  company  might  have 
under  sect.  166  of  the  act  of  1862 :  Waterhouse  v.  Jamie- 
son  (*).  The  company  here  consists  of  the  five  directors 
only,  as  far  as  appears  on  this  summons,  and  a  whole  com- 
pany can  ratify  anything — even  a  breach  of  trust.  They  all 
concurred  in  arawing  these  checks,  or  were  aware  of  the 
transaction.  No  doubt,  as  a  general  rule,  a  director  cannot, 
whilst  acting  on  behalf  of  the  company,  receive  anythinc  for 
his  own  benefit ;  but  there  is  nothing  to  prevent  any tning 
from  being  done  which  is  stipulated  for  by  the  articles  of 
association.  They  may  provide  for  the  purchase  of  property 
from  some  of  the  directors  at  a  fixed  sum,  and  so  a  director 
may  get  a  large  profit.  Here  this  money  was  to  be  paid  to 
the  vendors,  and  the  company  was  not  in  the  lea^t 
697]  *concerned  with  the  use  th^y  might  make  of  the  money. 
By  the  articles  the  directors  were  authorized  to  pay  out  of 
the  capital  of  the  company  all  expenses  incurred  about  or 
incidental  to  the  formation  of  the  company.  Now  Sir  John 
Hay  was  one  of  the  promoters,  and  as  such  had  a  right 
to  a  fair  remuneration.  In  Heymann  v.  European  Central 
Mailway  Company  (*),  under  similar  circumstances,  a  share- 
holder was  not  relieved  of  his  liability.  A  shareholder  may 
have  an  action  against  Sir  John  Hay,  but  the  company  can- 
not recover  anything  from  him.  It  is  not  true  that  the 
directors  had  to  bargain  with  the  vendors,  and  the  condi- 
tional clause  in  the  contract  was  not  to  provide  against  the 
directors  being  dissatisfied,  but  against  the  company  failing 
on  account  oi  the  shares  not  being  taken.  At  the  time 
when  the  check  was  given  the  contract  was  complete,  and 
the  directors  had  no  further  bargain  to  make  with  the 
vendors,  who  could  have  recovered  the  £58,000. 

The  vendors  could  not  have  been  obliged  to  sell  for  less 
money  even  if  they  had  not  paid  these  sums  to  the  directors. 
There  is  nothing  wrong  in  a  director  having  dealings  with 

(')  Law  Re]).,  '2  11.  L.,  Sc.  29.  (*)  Law  Rep.,  7  Eq..  IM, 
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vendors,  and  it  is  even  common  for  vendors,  when  they  take 
many  shares,  to  stipulate  that  they  shall  have  the  nomina- 
tion of  some  of  the  directors  to  look  after  their  interests. 
Why  should  not  a  vendor  who  retains  a  large  number  of 
shares,  and  is  deeply  interested  in  the  company,  pay  a  di- 
rector something  beyond  the  allowance,  if  a  competent 
director  is  thereby  secured  ?  Beck  v.  Kaniorowicz  (').  If 
the  agreement  was  that  the  vendors  were,  out  of  their  shares, 
to  ^ive  Sir  John  Hay  forty  shares,  he  would  be  under  no 
liability :  Br  (yum!  8  Case  (*).  Sir  John  Hay  made  a  mistake, 
and  took  the  £1,000  instead.  Prince  might  have  paid  the 
money  to  anybody  else,  and  why  are  the  company  to  get  it 
because  he  paid  it  to  Sir  John  Hay  ? 

Mr.  Olasse^  Q.C.,  and  Mr.  CooTcson^  Q.C.,  for  the  official 
liquidator:  OrgilVs  Case(^)  cannot  be  supported,  and  is 
inconsistent  with  In  re  London  and  Provincial  Starch 
Company  (*). 

*  We  say  that  the  money  was  never  Prince' s  and  [598 
remained  the  company's,  and  that  Sir  John  Hay  has  not 
paid  anything  to  the  company.  Even  if  Sir  John  Hay  has 
advanced  money  to  the  company,  that  cannot  be  set  oflE 
against  calls.  It  cannot  be  contended  that  directors  can  as 
shareholders  ratify  breaches  of  trust  or  other  irregularities. 
We  must  recover  this  money  from  Sir  John  Hay  as  a  di- 
rector under  sect.  165,  or  from  him  as  a  shareholder  und^r 
sect.  23  of  the  Companies  Act,  1862.  The  principle  of  this 
case  is  the  same  as  that  of  Parker  v.  McKenna  {). ,  It  is 
clear  that  the  purchase-money  was  enhanced  by  the  sums 
which  would  have  to  be  paid  to  these  directors.  It  is  not 
true  that  the  £58,000  was  Prince's,  for  we  may  hereafter 
contend  that  we  ought  to  recover  the  whole  of  that  money 
as  improperly  paid.  In  a  very  similar  case,  lu  re  Western 
of  CanaAa  Oily  Lands^  and  Works  Company  (*),  the  money 
was  ordered  to  be  repaid.  As  to  the  set-off,  it  is  not  exactly 
true  that  Sir  John  Hay  might  have  advanced  part  of  his 
£1,540  in  payment  of  his  shares  for  he  has  got  bonds  for 
the  amount,  and  he  cannot  have  both  shares  and  bonds. 
He  has  paid  off  no  debt  of  the  company  ;  he  merely  paid 
for  the  bonds  and  took  them,  and  has  them  now.  The  orig- 
inal liability  accrued  on  the  signing  of  the  memorandum, 
and  it  has  not  been  discharged.  The  drawing  of  the  check 
with  the  cognizance  of  Sir  John  Hay  as  chairman  was  a  clear 
breach  of  trust.    Though  the  check  passed  through  his 

(»)  8  K.  A  J.,  280.  (^)  20  L.  T.  (N.S.),  390. 

n  Law  Rep.,  9  Ch.,  102.  (*)  Law  Rep.,  10  Ch.,  96. 

(»)  21  L.  T.  (N.S.),  221.  (•)  Law  Rep.,  20  Eq.,  680. 
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bankers  the  money  remained  ear-marked,  and  contmned  the 
'  money  of  the  company.  If  such  a  transaction  can  et&nd,  a 
director  or  officer  of  the  company  would  merely  have,  in 
satisfaction  ol  a  call,  to  take  some  of  the  company's  moaey 
and  put  it  back:  FatoceUv.  Whiiehouse  {'), 

The  Solicitor -Qeneral,  in  reply  :  It  is  absurd  to  suppose 
that  the  price  asked  in  such  a  case  was  at  all  enhanced  by 
the  payments  which  the  vendors  would  have  to  make,  and 
that  they  would  have  taken  £159,000  instead  of  £160,000. 
They  could  not  sell  the  property  except  to  a  company,  and 
they  must  have  spent  money  to  get  up  the  company.  How 
599]  *e]se  could  a  company  be  formed  %  This  £1,000  was 
a  legitimate  outlay,  and  there  is  no  reason  to  believe  or  bus- 
pect  that  the  interests  of  the  company  were  neglected  by 
the  directors.  The  directors  were  ohiiged  to  jay  the  money 
to  the  vendors,  who  could  then  do  what  they  liked  with  iL 
Longbottom  might  have  kept  the  money  till  now,  and  might 
now  give  it  to  Sir  John  Hay  to  pay  this  call  with,  and  could 
any  one  say  that  that  would  be  invalid  ^  Or  Sir  John  Hay 
might  have  kept  the  money  till  now  and  might  now  pay 
with  it.  These  transactions  between  the  vendors  and  the 
directors  might  afford  grounds  for-  rescinding  the  contract, 
but  not  for  reducing  the  price,  which  this  in  fact  comes  to. 

Sir  W.  M.  James,  L.  J. :  The  facts  of  this  case,  so  far  as 
they  are  material,,  are  few  and  undisputed,  and  the  concln- 
sion  of  law  which  follows  from  those  facts  is  to  my  mind 
perfectly  clear. 

It  appears  that  certain  gentlemen  were  minded  to  indnca 
the  English  public  to  buy  for  a  very  large  snm  certain  oil 
wells  and  plant  in  Canada,  which  could  only  be  done  by 
means  of  a  joint  stock  company.     In  this  state  of  things 
these  gentlemen  apply  to  a  body  of  English  gentlemen  of 
position  and  say  to  them,  "  Pretend  to  be  sharSiolders,  pre- 
tend to  be  promoters,  pretend  to  have  made  a  contract  with 
us,  and  invite  the  world  to  join  you  as  shareholders,  and 
invite  them  to  believe  that  yon  are  the  promoters  and  to 
participate  with  you  in  the  contract  which  you  will  pretend 
you  have  made.     We  will  find  yon  the  shares,  we  will  in- 
demnify you  against  all  the  expenses,  we  will  have  the 
contract  made  oy  ourselves  cut  and  dried  ready  for  aigna- 
B,  and  we  will  give  yon  a  part  of  the  purchase-money 
ich  we  are  to  receive  in  money  or  shares,  and.  besides 
t,  you  will  have  yonr  profits  as  directors  of  this  com- 
ly.       And  that  body  of  English  gentlemen  consented  and 
descended  to  become  on  these  terms  the  hired  retainers 

(>)  I  Buss.  A  Uj.,  ISS. 
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of  some  unknown  adventurers  from  the  other  side  of  the 
Atlantic.  In  pursuance  of  this  arrangement,  they  sign  a 
memorandum  of  association  bv  which  they  stipulate  to  take 
shares,  and  they  become  liable  to  take  shares.  •  In  further 

Sursuanca  of  that  arrangement,  a  contract  which  was  con- 
itional  in  form  was  made  *complete  by  these  gentle-  [600 
men.  Money  appears  thereunder  to  have  become  payable 
— ^a  large  sum  in  money  and  a  large  sum  in  shares.  While 
this  thing  was  in  fieri,  and  still  incomplete  as  far  as  regards 
payment  of  the  money  to  the  vendor  or  the  agent  of  the 
vendor,  these  gentlemen,  as  directors  of  the  company,  meet 
at  the  botjird  oi  the  company,  and  there,  in  paj^ment  of  that 
part  of  the  consideration  wnich  was  to  be  paid  to  one  of 
them  (Sir  John  Hay),  his  co-directors  draw  a  check  for 
£1,000,  and  he  draws  two  other  checks  for  two  other  per- 
sons in  the  same  condition  as  himself  for  £1,000  each,  that 
being  in  exact  accordance  with  the  stipulation  which  they 
had  made — that  their  shares  were  to  be  found  and  paid  for 
by  the  vendors.  The  £1,000  was  given  to  Sir  John  Hay,  and 
a  check  was  given  to  one  of  the  other  gentlemen  in  the  same 
position.  It  was  never  intended  to  be,  and  never  did  be- 
C5ome,  under  the  control  or  power  of  the  vendors.  It  never 
left  the  board-room,  but  was  immediately  indorsed  as 
intended,  and  according  to  the  bargain,  in  favor  of  these 
gentlemen  by  the  agent  of  Prince,  the  principal  vendor.  It 
was  a  check  by  which  the  money  of  the  company  was  taken 
by  one  of  the  directors  under  the  authority  and  with  the 
consent  and  knowledge  of  his  co-directors  for  the  purpose 
of  paying  that  which  was  a  bribe  to.  him  for  having  sold  the 
company  in  the  transaction.  No  right  to  that  check  ever 
passed  to  Prince  or  Longbottom ;  no  right  to  that  check  ever 
passed  to  Sir  John  Hay.  It  never,  in  the  contemplation  of 
this  court,  ceased  to  be  the  property  of  the  company.  With 
that  money,  the  property  of  the  company,  so  taken  by  a 
director  out  of  the  funds  of  the  company,  the  calls  on  the 
8hare»are  said  to  have  been  paid. 

Of  course,  the  money  could  not  be  so  applied.  The  calls, 
therefore,  have  never  been  paid,  and  Sir  John  Hay  has,  by 
the  Vice-Chancellor,  rightly  been  made  liable  to  pay  for 
those  calls  as  unpaid.  It  is  said,  indeed,  that  there  is  some 
authority  for  what  was  done,  and  OrgilVs  Case  (*)  was 
cited.  In  my  opinion  it  is  much  to  be  regretted  that  that 
case  was  not  left  requiescere  in  pace,  and  that  its  frailties 
should  have  now  been  dragged  forth  to  public  gaze.  I  can- 
not understand  that  case  ;  there  is  evidently  some  mistake 

0)  21  L.  T.  (N.S>,  221. 
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in  what  is  said  there,  because  the  principle  upon  which  it 
601]  *wa8  said  that  the  company  had  lost  their  right  to  re- 
cover money  which  was  then  paid  dv  the  vendors  to  the  direct; 
ors  was  that  they  did  not  repudiate  the  contract.  Now,  in  every 
one  of  the  cases  it  is  where  a  contract  is  not  repudiated  that 
the  money  is  recovered  from  the  agent,  because  if  the  con- 
tract is  repudiated,  if  the  principal  who  has  been  defrauded 
is  relieved  from  everything,  and  is  restored  to  his  original 
position,  of  course  he  has  then  nothing  whatever  to  do  with 
the  moneys  which  have  passed,  or  which  it  has  been  agreed 
should  pass,  between  the  confederates.  That  case  stands 
alone,  and  has  been  left  unnoticed  until  now ;  it  is  entirely 
inconsistent  with  the  whole'current  of  authority  in  this  court, 
from  the  time  when  Fawcetl  v.  Whitehouse  (')  was  decided 
down  to  the  present  day,  in  which  it  has  always  been  held 
that  no  agent  can  in  the  course  of  his  agency  derive  any 
benefit  whatever  without  the  sanction  or  knowledge  of  his 
principal.  That  was  a  principle  repeated  by  me,  and  it  has 
been  repeated  most  emphatically  by  the  full  Uourt  of  Appeal 
in  the  case  of  Parker  v.  WKenna  (•).  I  again  desire  to 
repeat  that  this  court  will  never  sanction  anything  of  that 
kind,  and  will  make  the  persons  who  engage  in  such  schemes 
pay  back  to  the  uttermost  farthing  whatever  they  have 
received. 

Sir  G.  Mellish,  L.  J.:  I  am  entirely  of  the  same  opinion. 
There  is  no  doubt  about  the  rule  of  this  court,  that  an  asent 
cannot,  without  the  knowledge  and  consent  of  his  principal,  be 
allowed  tomake  any  profit  out  of  the  matter  of  his  agency  be- 
yond his  proper  remuneration  as  agent.  It  is  perfectly  settled 
law  that  that  rule  applies  with  peculiar  stringency  to  the  di- 
rectors of  joint  stoclk  companies  who  are  the  agents  of  the 
company  for  effecting  the  sales  or  the  purchases  made  by  the 
company:  and  the  only  question  in  the  present  case  is 
whether  tnat  principle  apphes  to  it,  and  whether  Sir  John 
Hay  has,  without  the  knowledge  of  his  principals,  made  a 
profit  out  of  his  agency  for  which  he  is  accountable  in  this 
court. 

There  are  two  views  of  the  facts  of  this  case,  and  if  it  had 
602]  been  *necessary  to  decide  between  them,  I  should 
have  wished  perhaps  for  some  more  time  to  consider  which 
is  the  correct  view,  namely,  whether  this  payment  was  really 
made  in  pursuance  of  the  contract  with  Sir' John  Hay  at  the 
time  when  he  agreed  to  become  a  director,  or  was  a  volun- 
tary payment  made  without  any  such  contract. 

(>)  1  Rufls.  <fc  My,,  182.  («)  Law  Rep.,  10  Oh.,  96. 
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Now,  according  to  Sir  John  Qay's  account  of  his  bargain 
with  the  promoters  at  the  time  when  he  assented  to  become 
a  director,  it  was  that  a  sufficient  number  of  shares  should 
be  transferred  to  him  for  the  purpose  of  forming  his  quali- 
fication. Then  he  says  that  he  signed  the  memorandum  of 
association,  and  found  to  his  surprise  that  that  made  him 
liable  to  pay  the  full  amount  of  the  calls  on  the  shares.  Of 
course,  his  being  taken  by  surprise  makes  no  difference  at 
all.  If  thatreatliy  was  the  bargain  between  them,  then  this 
payment  was  not  made  in  pursuance  of  any  contract  which 
had  been  previously  made,  but  was  a  voluntary  payment 
made  at  the  time.  On  the  other  hand,  according  to  Long- 
bottom's  account,  it  rather  appears  as  if  the  bargain  had 
been  that  he  should  be  indemnified  altogether,  and  that  his 
qualification  should  be  found  for  him.  If  his  qualification 
was  to  be  found,  and  he  signed  the  memorandum  at  the  re- 
quest of  the  promoters,  then  that  would  amount  to  a  bar- 
gain on  their  behalf  that  they  would  pay  the  amount  of  his 
calls  for  him.  But,  in  my  opinion,  it  is  wholly  immaterial 
which  of  those  two  views  is  correct,  for  in  either  point  of 
view  I  think  he  is  accountable  for  the  sum  which  he  re- 
ceived. 

The  argument  in  his  favor,  as  I  understand  it,  is  put  mainly 
up6n  the  ground  that  he  was  not  an  agent  at  the  time  when 
he  made  the  contract  to  receive  his  qualification  j  but  it  is 
plain  that  the  contract  was  contemporaneous  with  his  be- 
coming an  agent.  I  cannot  think  that  there  is  any  difference 
between  a  profit  made  by  an  agent  after  he  has  become  an 
agent,  and  profit  through  a  bargain  made  by  him  at  the  time 
when  he  becomes  an  agent — a  bai^in  made,  not  with  his 
principal,  but  with  a  person  who  is  proposing  to  enter  into 
a  contract  with  the  principal.  While  negotiations  are  pro- 
ceediug,  and  before  any  contract  is  concluded  between  the 
vendor  and  the  purchaser,  the  vendor  says  to  some  particu- 
lar person,  "  If  jrou  will  become  the  agent  of  the  purchaser, 
and  you  succeed  in  carrying  out  the  contract  with  me,  then 
I  will  *make  you  a  payment  out  of  the  purchase-  [603 
money  which  shall  ultimately  be  paid."  It  is  impossible, 
as  it  appears  to  me,  that  such  a  transaction  could  in  this 
court  stand  for  a  moment.  It  is  perfectly  clear  that  in  this 
case  the  promoters  did  not  enter  into  a  bargain  with  Sir 
John  Hay  to  make  it  worth  his  while  to  be  a  director,  and 
at  all  events,  and  under  all  circumstances,  to  pay  him  some- 
thing for  becoming  a  director,  even  supposing  that  such  a 
transaction  could  stand.  But  the  bargain  here  was  that  if 
he  would  become  a  director,  and  if  while  he  was  a  director 
14  Eng.  Rep.  103 
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the  purchase  is  carried  out,  (hea  oat  of  the  shares,  or  oat  of 
the  money  which  would  become  payable  by  the  pnrchftsers, 
the  vendors  would  either  eiva  him  so  many  shares  or  -p&j 
him  in  money  the  value  of  those  shares. 

By  the  terms  of  the  contract,  the  directors  bad  the  choice 
within  a  certain  period  to  say  whether  the  company  shoald 
be  bound  by  the  contract,  and  nothing  can  be  plainer  than 
that  if  they  had  exercised  their  option  not  to  be  bound  by 
the  contract,  and  the  contract  had  gone  off,  the  vendors 
woald  not  have  been  bound  to  hand  over  any  shares  to  ^ 
John  Hay,  because  they  would  not  have  received  any 
shares,  and  would  not  have  been  bonnd  to  pay  him  any 
sum  out  of  the  purchase-money,  because  fhey  would  have 
received  no  purcnase-money  ;  but  still  the  company  wonld 
remain  a  company,  and  mij^ht  have  gone  on  with  its  huM- 
ress.  Therefore  the  bargain  which  was  really  made  with 
him  as  a  director  was,  "  If  you  will  become  a  director  of  the 
company,  and  will  act  as  agent  on  behalf  of  the  proposed 
purchasers  in  carrying  out  that  contract,  I  will  make  yon 
an  allowance  out  of  the  purchase-money." 

Now,  suppose  the  second  supposition  to  be  the  right  sup- 
position in  tnis  case,  and  that  this  was  a  purely  volantary 
payment  made  at  the  time  when  the £68, 000  was  paid,  could 
that  transaction  stand  in  this  court?    It  would  oe  exa^tl^ 
like  a  very  ordinary  transaction.     A  gentleman  employs  his 
servant  to  pay  his  tradesman's  bills,  and  the  servant  goes 
to  the  tradesman  and  says,  *'I  have  received  the  money  to 
pay  your  bill,  but  you  must  make  me  a  present  out  of  it" 
The  tradesman  says,  "  I  am  willing  to  make  you  a  present." 
Then  a  sura  is  deducted,  the  money  is  put  down,  and  it  is 
handed  back.     In  a  certain  sense^  no  doubt,  that  sum  of 
6134]  *money  will  become  the  property  of  the  servant.    He 
could  not  be  indicted  for  embezzlement,  nor  probably  for 
putting  it  into  his  own  pocket  and  using  it,  but  there  is  no 
5-..U4.  ivjgj  jf  ^Q  account  was  properly  taken  in  any  court  of 
le  would  be  answerable  for  it,  because  it  is  perfectly 
that  if  the  creditor  who  received  the  payment  is 
^0  make  a  deduction  and  discount  from  the  sum  he 
lived,  that  must  be  for  the  benefit  of  the  master  who 
ig  the  payment,  and  not  for  the  benelit  of  the  ser- 
10,  without  the  consent  of  his  master,  has  no  right 
'e  any  such  profit. 

assuming  that  there  was  previously  no  binding  oon- 
relation  to  the  payment  for  tliose  shares,  that  is  ex- 
liat  tills  transaction  was.  The  directors  were  the 
f  the  company  for  the  purpose  of  paying  the  veu- 
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oil  wells  a  sum  of  £160,000  in  cash  and 
ires.  It  is  perfectly  obvious  that  they  had  a 
it  daty  to  perform— ^a  trast  to  carry  out 
mpany  in  regard  to  that  transaction.  In  the 
y  had  the  power  of  rescinding  the  contract 
1  they  were  to  say  whether  the  contract  should 
r  no^  and  even  after  the  contract  had  been 
their  duties  did  not  cease,  because  if  at  any 
e  whole  of  the  purchase-money  was  handed 
iived  information  that  there  had  been  any 
naking  of  the  contract,  they  might  have  re- 
le  rest  of  the  money.  And,  considering  how 
w  aboat  it,  and  what  little  inforcnatlon  they 
x>ald  tell  that  such  information  would  not 
any  time. 

be  tolerated  that  an  agent  or  trustee  who  is 
.tion  shall  make  a  bai^ain  with  the  vendor 
)f  money  is  paid  to  the  vendor  without  dis- 
make  a  certain  allowance  to  the  agent  or 
quite  clear  that  that  was  practical^  what 
without  relying  on  the  evidence  of  Longbot- 
s  said  ought  not  to  be  relied  upon,  it  is  per- 
jm  the  transaction  itself,  and  rrom  the  way 
checks  were  drawn,  that  it  mnst  have  been 
to  Longbottom  that  they  would  be  drawn  in 
s,  and  that  there  would  "be  one  check  drawn 
:h  was  to  be  returned  to  Sir  John  Hay.  It  ia 
that  there  must  *havebeen  that  under-  [605 
iband,  because  otherwise  the  transactions  in 
I  could  never  have  taken  place, 
ay  that  if  there  is  a  rule  m  a  court  of  equity 
is  a  tmstee — that  he  is  an  agent,  and  that  he 
I  profit  out  of  his  agency  unknown  to  the 
1  a  transaction  as  this  should  stand.  As  in 
Cenna  ('),  he  was  an  agent  at  the  time  when 
bargained  for,  and  at  the  time  when  the  profit 
lierefore  the  result  is,  that  it  was  received  for 
he  company. 

>,  it  appears  to  me  quite  clear  that  when  the 
their  rfedress  from  the  agent  who  has  so  be- 
ve  their  choice,  and  can  say  that  this  check 
he  property  of  Prince,  but  remains  the  prop- 
mpany,  and  therefore  the  sum  due  on  the 
;r  oeen  paid  ;  or  if  they  thought  it  more  for 
they  might  have  said,  "You  having  paid  this 
(')  Law  Rep.,  10  Ch.  9a. 
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check  nominally  to  pay  up  your  shares,  we  will  ratify  that 
part  of  the  transaction  and  hold  your  shares  as  paid,  and 
then  say  that  the  money  with  which  you  paid  for  them  was 
our  money,  and  therefore  you  must  pay  that  money  bad^  to 
us."  In  my  opinion,  the  consequence  of  a  transaction  of 
this  nature  is,  that  the  cestui  que  trust  has  an  election  in 
which  way  he  may  choose  to  treat  it.  He  is  entitled  to  say 
that  the  calls  are  unpaid,  and  are  now  to  be  paid. 

I  entirely  concur  in  the  observations  the  Lord  Justice  has 
made  about  the  cases,  and  I  do  not  think  it  necessary  to 
refer  to  them  any  further.  In  fact,  the  principle  is  perfectiy 
settled,  and  we  have  only  to  look  to  the  apphcation. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  official  liquidator :  Messrs.  Mercer  & 
Mercer. 

Solicitors  for  Sir  John  Hay :  Messrs.  Oedge^  Kirhy  & 
MiUett. 


[Law  Reports,  10  Chancery  Appeala,  606.] 
L.JJ.,  July  28,  1876. 

606]  *MaoDouoall  v.  Gardiner. 

[1874    M.    200.] 
Company — Dtredon  calling  a  Meeting — JurudieAotL 

Where,  by  the  articles  of  association  of  a  company,  the  directors,  and  hi  the 
alternative  a  certain  portion  of  the  shareholders,  can  summon  a  meeting  of  the  com- 
pany, the  court  will  not  order  the  directors  to  sunmion  a  meeting  for  the  general 
purposes  of  the  company. 

Order  of  Malins,  Y.C.,  reversed. 

The  bill  in  this  suit  was  filed  by  A.  W.  MacDougall,  on 
behalf  of  himself  and  all  other  shareholders  in  the  Emma 
Mining  Company  (except  the  defendants),  against  the  four 
directors  of  the  company  and  Mr.  Hutton,  whose  position 
as  director  was  denied  by  the  plaintiff,  and  against  the  com- 
pany. The  bill  stated  and  the  plaintiff  deposed  to  the  for- 
mation of  the  company,  and  that  the  plaintiff  held  350 
shares,  and  that  the  plaintiff  wished  to  become  a  director, 
but  was  opposed  by  the  other  directors.  That  at  a  meeting 
of  the  company  on  the  15th  of  May,  1874,  the  defendant 
Mr.  Hutton  was  declared  by  the  chairman  to  be  elected  a 
director.  That  the  plaintiff  then  filed  a  bill  to  have  it  de- 
clared that  he  was  a  director,  but  by  filing  demurrers  the 
defendants  had  prevented  the  plaintiff  from  obtaining  the 
proper  information.     That  on  tne  requisition  of  the  plaintiff 
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and  others  a  general  meeting  of  the  company  was  held  on 
the  14th  of  October,  1874 ;  and  the  bill  stated  that  there 
were  many  irregularities  in  the  conduct  of  that  meeting. 
And  the  bill  prayed  a  declaration  to  that  effect,  and  a  decla- 
ration that  certain  resolutions  were  duly  passed  at  that 
meeting,  and  were  binding  on  the  directors,  and  in  the  alter- 
native that  a  meeting  of  shareholders  might  be  forthwith 
summoned  for  the  purpose  of  having  those  resolutions  sub- 
mitted to  the  meeting. 

Bv  the  articles  of  association  of  the  company  the  direct- 
ors had  power  at  their  discretion  to  summon  a  meeting ;  and 
were,  upon  a  requisition  by  members  of  the  company  hold- 
ing in  the  aggregate  shares  to  the  nominal  amount  of  one- 
fifth  of  the  capital  of  the  company,  to  convene  a  special 
general  meeting ;  and  if  the  *directors  did  not  pro-  [607 
ceed  to  convene  the  meeting  within  thirty  days,  then  the 
requisitionists,  or  any  other  members  holdmg  the  required 
amount  of  shares  of  stock,  might  themselves  convene  a 
meeting. 

The  plaintiff,  on  the  29th  of  June,  moved  in  this  suit  that 
a  certam  injunction  already  granted  might  be  continued, 
and  for  production  of  documents,  and  for  leave  to  amend  by 
striking  out  the  name  of  the  company  as  defendant  and 
adding  the  company  as  co-plaintis.  On  this  motion,  the 
defendants  undertaking  not  to  make  any  arrangement  with 
the  vendors  of  the  mine  until  such  arrangement  should  have 
been  submitted  to  the  shareholders,  an  order  was  made  by 
Vice-Chancellor  Malins  for  production,  and  "that  the  de- 
fendants do  forthwith  summon  a  general  meeting  of  the 
company  to  take  steps  for  electing  a  governing  body  of  the 
defendant  company,  and  for  general  purposes." 

A  motion  was  now  made  on  behalf  of  the  company  by 
way  of  appeal,  that  so  much  of  the  order  as  directed  a  meet- 
iqg  to  be  summoned  might  be  discharged. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  CbT^,  for  the  company: 
The  court  has  no  authority  to  direct  a  company  to  call  a 
meeting  for  general  purposes:  Mozley  v.  Alston C).  The 
shareholders  can  themselves  convene  a  meeting.  No  doubt 
a  case  might  be  made  for  the  interference  of  the  court,  but 
no  such  ca.1^e  has  been  made  here. 

Mr.  Higgins,  Q.C.,  and  Mr.  Wintle^  for  the  directors. 

Mr.  Olasse^Q.G,^  and  Mr.  Rohinsoriy  Q.C.,  for  the  plain- 
tiff :  The  plaintiff  says  that  the  directors  were  improperly 
elected,  and  this  is  a  bill  to  rectify  the  impropriety.  We 
want  to  amend  and  make  the  company  co-plaintiff,  and  in 

(')  1  Ph.,  790. 
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order  to  do  that  we  ought  to  know  what  is  the  wish  of  the 
company,  and  that  can  only  be  done  by  a  meeting.  The 
meeting  was  suggested  by  the  Vice-Chancellor,  and  no  pro- 
ceeding can  be  more  proper.  Atwool  v.  Merryweaiher  {^\ 
608]  Feather  stone  Y.  Cooke  {*),  are  clear  authorities  *as  to 
the  power  of  the  court  to  direct  a  meeting  to  be  summoned. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  this  order 
cannot  be  sustained.  Perhaps  it  is  to  be  regretted  that  the 
court  has  no  jurisdiction  in  these  matters  to  do  what  is  right 
or  what  is  beneficial  for  the  parties,  but  Lord  Cottenham 
seems  to  have  indicated  clearly  in  Mbzlei/  v.  Alston  (')  that  the 
court  has  no  jurisdiction  whatever  to  do  that  which  it  is  for 
the  company  itself  to  do  according  to  the  provisions  of  the 
articles.  Ii  a  general  meeting  is  wanted  lor  any  purpose, 
then  the  directors,  if  they  think  it  for  the  interests  ot  the 
company,  have  power  to  call  a  general  meeting ;  but  I  do 
not  think  that  the  court  has  any  jurisdiction  to  compel  the 
directors  to  call  the  meeting,  when  they  may  honestly  think 
it  not  for  the  interests  of  the  company  to  do  so.  Then  if 
the  directors  do  not  call  the  meeting,  it  is  left  to  the  share- 
holders to  call  it,  with  these  restrictions,  that  before  the 
company  can  be  called  together,  and  before  they  can  be  pat 
to  any  such  inconvenience,  one-fifth  of  the  shareholders 
must  give  in  a  requisition  to  the  directors,  and  if  one-fifth 
do  not  join  in  it,  tnen  there  is  no  power  to  call  the  meeting. 

Now,  what  power  have  we  to  say  that  a  general  meeting 
is  to  be  called,  if  the  directors  do  not  think  it  ri^ht,  and  if 
one#fif th  of  the  shareholders  will  not  sign  a  requisition  for 
the  purpose  ?  We  have  no  authority,  and  there  is,  as  it  ap- 
pears to  me,  no  reason  why  we  could  interfere  to  do  that 
which  the  shareholders  have  a  right  to  do  for  themselves. 
The  great  principle  laid  down  in  the  two  cases  of  Mozley  v. 
AlsUm  and  Foss  v.  Harhottle  (*)  was,  that  whatever  should  be 
done  by  the  company  itself  through  its  own  internal  organ- 
ization, ought  to  be  left  to  the  conapanv,  and  ought  not  to 
be  interfered  with  by  this  court.  In  the  cases  vniich  have 
been  cited,  and  upon  the  statement  of  which  the  Vice- 
Chancellor  seems  to  have  altered  his  original  opinion,  there 
was  a  doubt  whether  the  legal  proceedings  had  been  author- 
ized by  the  company ;  and  the  court  said  that  a  meeting 
ought  to  be  summoned  in  order  to  ascertain  whether  the 
609]  company  desired  its  name  to  be  continued  *as  plain- 
tiff or  defendant.  Of  course  that  was  a  very  obvious  and 
very  necessary  proceeding,  but  that  is  not  a  direction  to  call 

(')  Lftw  Rep.,  5  Eq.,  464.  n.  (")  1  Ph..  790. 

O  Law  Rep.,  16  Eq.,  298.  (*)  2  Hare,  461. 
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a  meeting  for  any  purpose  connected  with  the  n 
of  the  company,  or  to  do  anything  which  th 
could  do  for  itself  according  to  its  own  organizal 

I  am  of  opinion  that  the  order  so  far  as  app 
ought  to  be  discharged,  on  the  ground  which 
Chancellor  originally  took,  viz.,  that  there  is  i 
tion. 

Sib  G.  Mellish,  L.J.:  I  am  of  the  same  opin: 
not  see  how  the  court  has  power  to  take  the  n 
of  the  company  out  o£  the  hands  of  the  direct 
rate  whilst  the  question  is  still  in  litigation,  w1 
are  properly  directors  or  not.  If  a  case  happem 
there  were  no  directors,  or  ia  which  there  was  i 
and  they  had  neglected  to  appoint  directors,  < 
bad  died,  so  that  there  was  not<a  quorum,  then  i 
whether  the  court  might  not  have  yielded  to  the 
summon  a  meeting  in  order  to  prevent  the  coi 
altogether  coming  to  an  end.  In  this  case  it  is  nc 
to  consiiier  that  question,  as  there  is  a  board  ' 
who  are  de  facto  acting,  and  it  has  not  been  dete 
they  were  not  properly  appointed.  Under  th 
stances,  I  cannot  see  how  the^court  can  deprive  I 
discretion  which  is  given  them  by  the  articles, 
cles  it  is  in  their  discretion  whether  to  summon  G 
not,  and  the  court  cannot  take  the  management 
pany  in  that  respect  oat  of  their  hands. 

Solicitors  for  the  plaintiff :  Messrs.  Valpy  &  C 

Solicitors  for  the  defendants :  Messrs.  Sole, 
Knight;  Messrs.  Bischoff,  Bompas  &  Bisclioff. 


[L«w  reports,  10  Chancery  Appeals,  622.] 

L.JJ.,  July  80,  187B. 

♦HODGKINSON  V.    CkOWE. 

[1873    H.     124.] 

Ltati — Utiuil  Clixn»a — ProtAto  for  Ri-entri/. 

HAd  (reToreing  the  deciaion  of  Bacon,  V.C),  that,  under  an 
linse  to  contain  "  all  usual  and  cilatoniary  mining  clausea,"  the  lapdl 
tied  to  have  Inserted  in  the  lease  a  proviao  fur  re  entry  on  breach  ol 
Dante  by  the  lyase*,  or  ollicrwiee  than  on  non-payment  of  rent 

SembU,  the  rule  is  not  limited  U>  mining  leases. 


Tiiia  was  a  motion  by  the  defendant  by  wa 
from  a  decision  of  yice-Chancellor  Bacon  ou  ai 
summons. 
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In  September,  1871,  the  plaintiff  agreed  to  grant  a  lease  to 
the  defendant  of  the  mines  and  minerals  under  an  estate  in 
North  Staffordshire.  A  memorandum  of  terms  and  condi- 
tions was  signed,  the  terms  being  as  follows:  "Term  of 
lease  twenty-one  years,  with  the  option  of  renewal  for  seven, 
fourteen,  or  twenty-one  years  more.  Lease  to  commence 
29th  September,  1871.  One  shilling  per  ton  royalty  for  all 
calcined  ironstone.  Eightpence  per  ton  for  all  slack.  Min- 
imum rent  to  be  £260  per  annum.  Quarterly  payments  for 
rents,  26th  March,  24th  June,  29th  September,  and  25th 
December.  To  pay  only  for  what  is  gotten  the  first  year. 
Thirty  days  of  grace  allowed  for  payments  of  i-ent  after 
becoming  due.  If  ot  to  work  the  mines  and  minerals  where 
they  cannot  be  worked  at  a  profit  in  consequence  of  their 
thinness.  Lease  to  determine  if  the  mines  and  minerals  are 
exhausted  before  the  end  of  twenty-one  years.  To  pay 
double  rent  for  surface  damage,  but  not  to  exceed  £3  10s. 
per  acre.  To  work  the  mines  and  minerals  in  conjunction 
with  any  adjoining,  if  required,  on  payment  of  Id.  per  ton 
for  way  leave  or  shaftage  rent.  To  be  allowed  three  years 
for  making  up  deficiencies  for  rents.  To  work  the  mines 
and  minerals  in  a  proper  and  workmanlike  manner.  To 
erect  engines,  buildmgs,  &c.,  and  to  make  tramways,  &c., 
&c.,  with  power  to  take  down  and  remove  the  same  at  the 
end  of  the  lease.  To  have  power  to  get  clay,  marl,  and 
sand,  make  and  burn  bricks  for  the  use  of  the  colliery ;  but 
623]  if  any  are  sold,  to  pay  1^.  per  thousand  rent  *or  roy- 
alty, and  2d,  per  ton  for  any  sand  sold.  To  have  all  usual 
and  customary  mining  clauses.  The  cost  of  lease  and  coun- 
terpart to  be  paid  by  each  party  in  equal  proportions." 

Disputes  having  arisen  as  to  the  terms  of  the  lease,  th6 

glaintiflf  filed  his  bill  for  specific  performance,  and  Vice- 
hancellor  Bacon  made  a  decree  declaring  that  the  plaintiff 
was  not  entitled  to  a  proviso  for  re-entry  on  the  bankruptcy 
of  the  lessee,  or  to  a  covenant  in  restraint  of  alienation ; 
and  that  the  defendant  was  not  entitled  to  a  proviso  en- 
abling him  to  have  the  user  of  coal  and  slack  for  calcining 
ironstone,  or  for  use  in  the  steam  engines,  and  for  burning 
bricks,  without  paying  royalty  thereon ;  and  directing  the 
agreement  to  be  specifically  performed  having  r^arf  to 
these  declarations,  the  lease  to  be  settled  by  the  judge  (')• 

The  (juestion  now  in  dispute  was,  whether  the  plaintiff 
was  entitled  to  have  inserted  in  the  lease  a  proviso  for  re-en- 
try on  non-payment  of  rents  or  royalties,  ''or  if  and  when- 
ever there  sliall  be  any  breach  of  any  of  the  covenants  and 

(>)  Law  Rep.,  19  Eq.,  591. 


Vol.  X.]  CHANCERY  APPEALS..  825 

■  , 

IfcJJ.  Hodgkinson  v.  Crowe.  1875 

agreements  bv  the  lessee  herein  contained."  Vice-Chancel- 
lor  Bacon  held  that  he  was  so  entitled;  and  the  defendant 
moved  to  vary  the  order,  and  to  have  it  declared  that  the 
plaintiff  was  not  entitled  to  have  inserted  a  proviso  for  re- 
entry upon  breach  of  any  of  the  covenants  or  agreements  in 
the  lease,  or  otherwise  than  irpon  non-payment  of  rent. 

Mr.  Jackson^  Q.O,,  and  Mr.  Hamilton  Humphreys^  for 
the  appeal  motion :  According  to  the  principles  of  Church  v. 
Brown  (')  this  proviso  ought  not  to  be  inserted,  for  it  is  "in 
contradiction  to  the  quantity  of  interest  whicn  the  demise 
itself  was  by  the  agreement  to  give  to  the  lessee ;"  and  it  is 
not  enough  for  the  plaintiff  to  show  that  it  is  not  uncommon 
to  insert  such  a  proviso.  It  cannot  be  called  a  usual  one  in 
mining  leases.  In  the  precedents  in  Piatt  on  Leases  it  is  not 
inserted.  In  Jarman's  Bythewood's  Conveyancing  (')  it  is 
sometimes  inserted  and  sometimes  not.  In  iJavidson's  Pre- 
cedents (')  it  is  inserted  ;  but  some  of  the  leases  are  leases 
under  powers  which  may  have  required  its  insertion ;  and 
in  one  precedent  (p.  341)  there  is  an  elaborate  proviso  con- 
lining  *the  operation  of  the  clause  to  a  breach  of  cove-  [624 
nant  persisted  in  after  notice.  It  is  in '  the  highest  degree 
unreasonable  that  a  tenant  under  a  mining  lease  who  must 
incur  immense  outlay  should  be  liable  to  be  ejected  for  every 
trifling  breach  of  covenant. 

Mr.  Kay^  Q.C.,  and  Mr.  Ince^  Q.C.,  contra:  A  proviso 
for  re-entry  of  this  nature  is  found  in  most  of  the  prece- 
dents in  Jarman's  Bythewood's  Conveyancing  Q.  In  Pri- 
deaux's  Precedents  (*)  it  is  treated  as  usual ;  and  it  occurs 
in  a  precedent  in  Bainbridge  on  Mines  (*).  The  more  recent 
books  of  precedents  are  almost  uniform  in  inserting  it.  This 
being  the  ordinary  practice  of  conveyancing,  the  parties 
must  be  supposed  to  have  contracted  with  reference  to  it. 

[The  Lord  Justice  James  referred  to  Chambers'  Land- 
lord and  Tenant  ('),  and  the  observations  of  Vice-Chancellor 
Wigram  in  Blakesley  v.  Whieldon  (').] 

A  clause  of  this  kind  is  nothing  more  than  a  reasonable 
protection  to  the  landlord. 

Sir  W.  M.  James,  L.  J. :  I  am  not  sorry  that  this  c&se  has 
been  brought  before  us,  and  that  I  have  an  opportunity  of 
expressing  an  opinion  upon  the  very  important  point  which 
is  raised  by  this  summons ;  a  point  whicn  has  been  the  sub- 
ject of  careful  study  by  me  over  a  i)eriod  of  many  years,  so 
that  I  believe  I  was  lief  ore  the  argument  familiar  with  almost 

(«)  15  Ves.,  258.  (*)  Poire  718. 

(«)  Ed.  Sweet,  vol.  iv.  («)  Paire  445. 

(8)  2nd  ed.,  vol.  v.  f)  1  Hare]  176. 
(*)  Vol.  il.,p.  18. 

14  Eng.  Rkp.  104 
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all  the  books,  authorities,  and  precedents  which  have  been 
cited.  I  am  of  opinion  that  it  is  impossible  iii)on  any  prin- 
ciple to  hold  that  a  man  who  has  entered  into  an  agreement 
for  a  lease  for  a  term  of  years  absolute  is  obliged  to  take  a 
lease  for  a  term  of  years  determinable  upon  the  breach 
of  some  one  of  a  great  number  of  conditions,  covenants,  or 
stipulations  contained  in  the  lease.  No  authority  has  been 
produced  in  support  of  such  a  contention,  and  so  far  aa 
there  are  authorities  upon  the  point  (I  am  setting  aside  now 
the  forms  of  leases  on  which  some  reliance  has  been  placed) 
the  authorities  are  the  other  way. 

625]  *I  have  referred  to  a  book  which  I  believe  to  be  a 
book  of  authority,  Chambers  on  the  Law  of  Landlord  and 
Tenant,  compiled  in  part  from  notes  by  the  Recorder  of  Bom- 
bay, Sir  William  David  Evans,  and  published  as  far  back 
as  the  year  1823,  in  which  the  matter  is  fully  considered,  and 
it  is  there  laid  down  as  settled  that  such  a  condition  as  Uiis 
cannot  be  inserted  except  under  particular  stipulations  (*). 
In  Church  v.  Brown  0  the  matter  before  the  court  was 
with  reference  to  a  restraint  upon  alienation  which  waa 
claimed  upon  exactly  the  same  ground  as  that  relied  upon 
in  the  present  case,  namely,  that  it  had  become  a  usaal 
clause  for  the  protection  oi  the  landlord,  and  Lord  Eldon 
says  (*) :  "  Before  the  case  of  Henderson  v.  Hay  (*)  therefore 
upon  an  agreement  to  grant  a  lease  with  nothing  more  than 
*  proper  covenants,'  I  should  have  said  they  were  to  be  such 
covenants  as  were  just  as  well  known  in  such  leases  as  the 
usual  covenants  under  an  agreement  to  convey  an  estate,  and 
though  the  word  '  incidentjQ '  is  not  very  precise,  I  conceive 
Lord  Thurlow's  meaning  to  have  been  that  the  party  had  a 
right  to  those  covenants  that  would  be  inserted  in  the  exe- 
cution of  an  agreement  for  a  lease  arising  out  of  the  general 
well  known  practice  as  to  such  leases,  and  not  contradicting 
the  incidents  of  the  estate  belonging  to  a  lessee,  one  of 
which  is  the  right  to  have  the  estate  without  restraint  be- 
yond what  is  imposed  upon  it  by  operation  of  law,  unless 
there  is  an  express  contract  for  more."  Then  he  goes  on  to 
say  (•) :  "  The  safest  rule  for  property  is  that  a  person  shall 
be  taken  to  grant  the  interest  in  an  estate  which  he  pro- 
poses to  convey,  or  the- lease  he  proposes  to  make,  and  that 
nothing  which  flows  out  of  that  interest  as  an  ihcident  is  to 
be  done  away  by  loose  expressions  to  be  construed  by  fects 
more  loose,  that  it  is  upon  the  party  "who  has  forborne  to 
insert  a  covenant  for  his  own  benefit  to  show  his  title  to  it, 

(M  Pnrro445.  (*)  16  Yes.,  264. 

(»)  15  Ves.,  l'5ft.  (*)  3  Bro.  t\  C,  682. 

O  15  Ves.,  2rt8. 
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.  it  is  safer  to  require  the  lessor  to  protect  himself 
ess  stipulation  than  for  courts  of  equity  to  hold 
tracting  parties  shall  insert,  not  restraints  expressed 
ontract  or  implied  by  law,  but  such,  more  or  less  in 
as  individual  conveyancers  shall  from  day  to  day 
1)6  as  proper  to  be  imposed  upon  the  lessee  [626 
:  all  those  restraints  so  imposed  from  time  to  time 
•e  introduced  as  the  aggr^ate  of  the  agreement" 
e  form  of  the  usual  power  to  lease  is  expressed  by 
Leonards,  Sugden  on  Powers  ('),  in  these  terms :  "  In 
1  power  of  leasing,  besides  the  reserration  of  the  best 
I'ent,  it  is  generally  required  that  the  lessee  covenant*  for 
payment  of  the  rent,  that  a  clause  be  inserted  for  re-entry 
lu  default  of  payment,  that  the  lessee  be  not  made  dispun- 
ishable of  waste,  and  that  he  execute  a  counterpart  of  the 
lease,  and  if  any  of  these  conditions  be  not  complied  with 
the  lease  will  be  void,"     That  is  the  usual  form  of  power, 
requiring  a  clause  of  re-entry  only  in  default  of  payment  of 
rent.     Ii  it  had  been  looked  upon  as  one  of  the  usual  and 
necessary  incidents  in  a  lease  that  there  should  be  a  clause 
of  re-entry  for  a  breach  of  every  covenant,  that  would  have 
been  required  in  the  usual  power  of  leasing.     The  Legisla- 
ture, in  the  Leases  and  Sales  of  Settled  Estates  Act  (19  &  20 
Vict.  c.  120),  has  introdiiced  the  same  form  ('),  requiring  a 
proviso  for  re-entry  upon  non-payment  of  rent,  but  not  upon 
a  breach  of  any  covenant.     A  clause  for  re-entry  for  non- 
payment of  rent  is  always  inserted  without  any  opposition 
by  anybody.     It  has  never  been  disputed  by  any  tenant, 
because  both  at  law  and  in  equity  the  lessee  can  be  relieved 
from  the  forfeiture  by  payment  of  his  rent  after  the  period 
of  forfeiture  has  arrived,  just  as  a  mortgagor  can  redeem  his 
estate  though  the  time  fixed  by  the  mortgage  deed  for  re- 
demption has  passed  ;  so  that  the  proviso  only  operates  as 
a  penalty.     A  clause  of  re-entry  for  breach  of  covenants 
generally,  where,  as  there  are  no  means  of  ascertaining  the 
compensation,  a  court  of  equity  cannot  relieve,  stands  on 
quite  a  different  footing. 

Then  it  is  said,  that  as  the  landlord  parts  with  hia  estate 
he  has  a  right  to  have  this  clause  of  forfeiture  for  breach  of 
covenant  inserted  as  a  reasonable  and  proper  protection. 
The  Vice-Chancellor  seems  to  have  been  of  opinion  that  it 
is  a  very  reasonable  and  proper  stipulation  tp  lie  inserted. 
I  am  bound  to  say,  having  liad  some  experience  in  these 
cases,  that  I  not  only  do  not  consider  it  a  proper  and  reason- 
able thing  to  introduce,  but  to  my  mind  it  is  a  most  odious 

(')  Stii  ed  ,  p.  818.  {')  Stct,  2,  Biib  sett.  6 ;  but  see  sect.  U. 
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627]  Stipulation,  it  is  oflfensive,  and  it  is  *oppressive  beyond 
measure ;  and  it  never,  in  my  opinion,  has  been  submitted 
to  by  lessees  except  upon  a  general  notion  that  lessors  are 
men  of  honor  and  liberality,  and  will  not  incur  the  odiom 
which  they  would  incur  in  the  eyes  of  their  neighbors  if 
they  endeavored  to  enforce  their  striet  right  by  insisting 
on  a  forfeiture  of  a  valuable  estate  in  which,  perhaps,  the 
whole  of  the  lessee's  fortune  may  have  been  embarked, 
because  he  has  through  inadvertence  committed  a  breach  of 
covenant  which  may  not  have  done  the  lessor  a  shillings' 
worth  of  damage. 

Jl.  case  in  which  I  was  counsel  many  years  ago  produced 
a  strong  effect  upon  my  mind — ^a  case  where  a  forfeiture  was 
enforced  in  which  there  was  no  legal  defence,  and  no  equi- 
table relief  could  be  obtained.  Extensive  coi)perworks  were 
forfeited  by  reason  of  a  breach  of  covenant  in  not  keeping 
up  a  fence  which  had  become  perfectly  useless,  and  the  not 
keeping  it  up  did  not  do  one  shillingsworth  of  damage  to 
anybody.  Cases  of  that  kind  show  how  oppressively  such 
a  power  may  be  used,  and  there  is  no  necessity  for  giving  it 
in  the  absence  of  express  stipulation.  A  landlord  before 
he  parts  with  his  property  can  make  any  stipulation  he 
likes,  and  if  he  wishes  to  let  his  land,  not  for  an  absolute 
term,  but  for  a  term  determinable  upon  certain  events,  it  is 
for  him  to  provide  by  the  agreement  for  the  insertion  in  the 
lease  of  the  provisos  and  stipulations  which  he  thinks 
necessary  for  nis  protection,  in  agreements  for  building 
leases  in  the  neighborhood  of  London  and  other*  places 
where  building  speculations  are  conducted  on  a  very  ex- 
tensive scale,  the  difficulty  is  always  avoided  by  inserting 
in  the  agreement,  either  by  way  of  schedule  or  express  enu- 
meration, the  clauses  wMch  are  to  be  inserted  in  the  leases. 

I  am  of  opinion  that  there  is  no  authority  for  inserting 
the  form  of  proviso  to  which  the  defendant  objects,  and 
such  a  proviso  is  so  unreasonable  and  oppressive  that  it 
would  take  a  great  deal  of  authority  to  make  me  give  my 
sanction  to  it. 

Sir  Gt.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors :    Mr.  JE.  Boyle;  Messrs.  TibbiUs  <£  Co. 
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L.JJ.,  April  29,  80;  May  6;  July  1,  1876. 

*JSx  parte  Gomez.    In  re  Yglesias.  [639 

ApproprittUon — Remittances  to  cover  Aeceptanoes — Bill-holder9 — Double  Insolvency. 

6.  was  in  the  habit  of  drawing  bills  on  Y.  and  of  sending  him  bills  to  put  him  in 
fcmda  to  meet  them.  A  separate  account  of  these  transactions  was  kept,  styled 
"  No.  1  account,"  and  the  letters  inclosing  the  remittances  directed  them  to  oe  placed 
to  G.'s  credit  in  Account  No.  1.  Accounts  were  made  out  half-yearly.  Each  remit- 
tance was  entered  under  the  date  when  the  bill  came  to  hand,  but  if  it  became  paya- 
ble before  the  close  of  the  account,  G.  was  credited  with  interest  for  the  interval 
between  the  day  of  its  falling  due  and  the  close  of  the  account.  If  it  fell  due  after 
the  close  of  the  account,  he  was  debited  with  interest  for  that  period.  If  a  remitted 
bill  was  dishonored,  G.  was  debited  with  the  costs,  and  entries  of  principal  and 
interest  were  made  on  the  opposite  side  of  the  account  so  as  virtually  to  strike  the 
bill  out  of  the  account.  Y.  stopped  payment,  and  made  a  statutory  composition  of 
3«.  4^  in  the  pound  with  his  creditors,  including  the  holders  of  his  outstanding 
acceptances  for  G.  At  the  time  of  the  stoppage  if  he  was  credited  with  only  8«.  4a. 
in  the  pound  on  these  acceptances,  the  balance  was  in  favor  of  G.,  without  taking 
into  account  a  number  of  bllis  remitted  by  G.  and  still  remaining  in  specie.  G., 
who  was  domiciled  in  Spain,  shortly  afterwards  entered  into  some  composition  with 
his  creditors,  but  its  nature  did  not  appear.  The  re^strar  decided  that  the  remit- 
tances remaining  in  specie  belonged  neither  to  the  bill-holders  nor  to  G.,  but  to  Y. 
6.  appealed,  but  the  bill-holders  did  not: 

Heldy  that  the  remittances  were  appropriated  to  No.  1  account,  and  that,  as  Y.  had 
been  fiilly  reimbursed  all  that  he  ha!d  paid  or  was  liable  to  pay  for  G.  on  that  account, 
the  remittances  remaining  in  specie  belonged  to  G. 

This  was  an  appeal  by  Gomez  from  an  order  of  Mr.  Re^s- 
trar  Pepys,  acting  as  Chief  Judge,  directing  the  receiver 
under  a  composition  by  Yglesias  &  Co.  to  hand  over  to 
Yglesias  &  Co.  certain  remittances  from  Gomez. 

Gomez,  who  carried  on  business  at  Malaga,  was  in  the 
habit  of  drawing  bills  to  a  large  amount  on  x  glesias  &  Co. 
of  London,  on  which  he  paia  them  a  commission,  and  of 
remitting  bills  to  them  to  enable  them  to  meet  the  accept- 
ances when  they  fell  due.  An  account  current  was  kept 
between  Gomez  and  Yglesias  &  Co.  in  respect  of  these  bill 
transactions,  being  the  account  referred  to  as  No.  1  in  the 
letters  about  to  be  stated.  All  other  dealings  between  the 
parties  formed  the  subject  of  a  separate  account,  No.  2,  to 
which  it  will  not  be  necessary  further  to  advert. 

*The  course  of  dealing  between  the  parties  as  regards  [640 
the  bill  transactions  was  shown  by  the  letters  that  passed, 
two  of  which  were  as  follows : 

"  Malaga,  8  July,  1874. 
"Messrs.  J.  R.  Yglesias  &  Co.,  London. 

"Dear  Sirs, 

"  Yours  of  the  1st  inst.  crossed  by  mine  of  yesterday, 
which  I  confirm  is  in  conformity. 


% 
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"  I  have  drawn  on  you  for 

£600  )  at  3  months'  date  order  of  Banco  de  Castilla^  which 
£400  j  you  will  please  accept  to  my  debit  in  No.  1  account 


£1,000 

''  I  inclose  first  of  exchange  for  £927  14*.  8d.  at  60  days' 
sight  on  Messrs.  F.  Huth  &  Co.  to  my  credit  in  the  same 
account. 

"lam,  &c., 

"  R  M.  Gomez." 

'^Malaga,  9  July,  1874. 
"Messrs.  J.  R.  Yglesias  &  Co.,  London. 

"Dear  Sirs, 

' '  I  confirm  mine  of  yesterday,  and  have  to  hand  your 
esteemed  of  the  22d  instant,  which  is  in  conformity. 

"  I  inclose  first  of  exchange  for  £100  at  3  months'  date  on 
Wattengell  Campbell  for  my  credit  in  account  No.  1,  and 
£28  65.  at  8  days'  sight  on  Sunderland  payable  Uiere  (in 
London)  to  account  No.  2. 

"Yours,  &c., 

"R.  M.  Gomez." 

Yglesias  &  Co.  remitted  to  Gomez  half-yearly  accounts  of 
the  bill  transactions  made  up  to  the  30th  of  June  and  the 
31  st  of  December.  The  plan  on  which  these  accounts  were 
made  up  was  as  follows :  On  the  debit  side  of  the  account 
each  bin  drawn  by  Gomez  and  accepted  by  Yglesias  &  Co. 
was*entered  under  the  date  of  its  acceptance.  In  another 
column  appeared  the  time  when  the  bill  would  become  i)ay- 
able,  and  then  in  the  next  column  the  number  of  days  iJe- 
tween  that  time  and  the  day  to  which  the  half-yearly 
account  was  made  up.  Interest  at  £5  per  cent,  for  that 
interval  was  entered  in  a  separate  column,  the  entry  being 
641]  made  in  red  ink  if  the  *bill  was  not  payable  till  after 
the  close  of  the  account,  and  in  black  ink  if  it  was  payable 
before.  On  the  credit  side  of  the  account  the  bills  remitted 
by  Gomez  were  entered  under  the  dates  of  their  coming  to 
the  hands  of  Yglesias  &  Co.  There  was  a  col  umn  for  the 
dates  of  their  becoming  payable,  a  column  giving  the  num- 
ber of  days  between  the  time  of  each  bill  falling  due  and 
the  close  of  the  account,  and  a  column  in  which  interest  for 
that  interval  was  entered,  the  entry  of  interest  being  in 
black  ink  if  the  bill  fell  due  before  the  close  of  the  account, 
and  in  red  ink  if  it  did  not  fall  due  till  afterwards.  In 
taking  the  balance,  red  ink  entries  on  the  debit  side  were 
carried  over  to  the  credit  side  of  the  account,  and  red  ink 
entries  on  the  credit  side  to  the  debit  side.     The  following 
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are  instances  of  entries  on  the  debtor  and  creditor  sides  of 
the  account,  the  red-ink  entries  being  marked  * : 


1 874.— Dr. 

AprU  7.    To  your  draft  at  87'*/d  Crooke  Bros.  <&  Co. 
"  "  Carlos  Larias 

"   20.  "  "  Bank  of  Malaga 

May   8.  "  "  F.  Velches 


April  7.  By  your  remittance  at  8"/^  J.  C.  Cole 

"  16d/d  Union  Bank 

20.  *'  "  8"/d  C.O.McCallum 

26.  "         »     **  30^/,  Hunt  &  Co. 


(( 


«i 


£    «.    d. 

July  1 

*  1 

♦0     1     1 

"    8 

*  8 

♦0    8     8 

"  16 

♦16 

♦2    3  10 

Aug.  4 

♦36 

*1     8    9 

July  1 

*  1 

♦0     14 

Ap.  25 

'66 

4  19     6 

July  11 

*11 

*0    9     1 

May28 

83 

1     2    7 

£   9,d. 

500  0  0 

400  0  0 

1000  0  0 

800  0  0 

Cr. 
500  0  0 
860  0  0 
800  0  0 
260  0  0 


If  a  bill  remitted  to  Yglesias  &  Co.  was  dishonored  at  ipa- 
tnrity,  then  under  the  date  of  the  dishonor  sums  were  entered 
on  the  debit  side  for  principal  and  interest  equal  to  those 
which  had  been  entered  on  the  credit  side  in  respect  of  that 
bill,  so  that  the  dishonored  bill  was  in  substance  struck  out 
of  the  account,  except  that  Gomez  was  debited  with  the 
costs  of  its  being  protested.  The  last  of  these  half-yearly 
accounts  was  one  sent  on  the  6th  of  July,  1874,  made  up  to 
the  30th  of  June,  from  which  it  appeared  that  Gomez  was 
indebted  to  Yglesias  &  Co.  on  that  day  in  the  sum  of  £39,616 
Is,  Sd.  on  the  balance  of  account  It  must,  however,  be 
observed  that  by  far  the  larger  portion  of  the  acceptances  of 
Yglesias  &  Co.  included  in  this  account  did  not  become 
payable  until  after  the  30th  of  June. 

On  the  27th  of  July,  1874,  Yglesias  &  Co.  suspended  j)ay- 
ment,  and  on  the  29th  they  presented  a  petition  for  liquida- 
tion. On  the  *31st  Mr.  Turquand  was  appointed  [642 
receiver  and  manager.  On  the  24th  of  September  a  resolu- 
tion was  passed  for  accepting  a  composition  of  3^.  4d,  in  the 
pound,  and  was  afterwards  diily  confirmed  and  registered. 

At  the  time  of  the  stoppage  there  were  outstanding  bills 
drawn  by  Gomez  and  accepted  by  Yglesias  &  Co.  to  a  large 
amount.  It  was  not  disputed  that  the  composition  was 
binding  on  all  the  holders  of  them,  so  that  Yglesias  &  Co. 
were  subject  to  no  further  liability  than  that  of  paying 
3*.  4A  in  the  pound  on  them.  If  Yglesias  &  Co.  had  been 
credited  in  account  with  only  the  composition  on  these  ac- 
ceptances instead  of  their  full  amount,  the  balance  would 
have  been  against  them  irrespective  of  bills  remitted  by 
Gomez  to  the  amount  of  £5,745  16^.  4rZ.,  which  came  to  the 
hands  of  the  receiver,  some  of  them  being  in  the  hands  of 
Yglesias  &  Co,  at  their  stoppage  and  some  having  arrived 
afterwards.  The  receiver  recovered  upon  them  £6,645 
16*.  Ad,     Of  these,  the  remittances  which  arrived  after  the 

^  1\q  figures  and  amouDts  preceded  by  an  asterisk  represent  the  red-ink  entries. 
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stoppage  amounted  to  £2,634  Bs.  8^.,  and  came  inclosed  in 
letters  irom  Gomez  announcing  bills  for  acceptance,  which 
bills,  of  course,  were  never  accepted,  as  Yglesias  &  Co.  had 
stopped  payment. 

it  was  stated  in  an  affidavit  by  a  member  of  the  firm  of 
Yglesias  &  Co.  that  Gomez,  towards  the  end  of  1874,  had 
made  a  composition  of  4^.  in  the  pound  with  his  creditors ; 
but  nothing  further  appeared  as  to  its  nature. 

Under  these  circumstances  the  contest  arose  who  were  en- 
titled to  the  £6,645  16s.  4d.  The  holders  of  some  of  the 
bills  drawn  by  Gomez  on  Yglesias  &  Co.  and  accepted  by 
them  claimed  a  lien  on  the  fund  on  the  principle  of  JSfc  pc^te 
Waring  (*).  This  claim  was,  on  the  16th  of  April,  1876,  re- 
jected by  Mr.  Registrar  Pepys,  who  at  the  same  time  made 
an  order  directing  the  sum  in  question  to  be  paid  oTer  to- 
Yglesias  &  Co.  The  bill- holders  acquiesced  in  this  order, 
but  Gomez  appealed. 

Mr.  CoheUj  Q.C.,  and  Mr.  W.  F.  Robinson^  for  the  appd- 
lant:  The  bill-holders  are  not  interested;  the  question  is 
merely  between  the  drawer  and  acceptor,  both  of  whom  are 
compounding  debtors,  but  their  estates  are  not  under  adminis- 
643J  tration  so  as  to  make  *  Ex  parte  Waring  Q)  apply. 
We  say  that  the  remittances  were  specifically  appropriated 
to  cover  the  acceptances.  There  is  no  reason  why  they 
should  not  be  thus  appropriated  to  a  particular  account  as 
they  might  have  been  to  particular  acceptances.  Gomez 
might  have  taken  up  the  bills  accepted  by  Yglesias  &  Co., 
and  then  claimed  to  have  the  remittance's  returned  to  him. 
Yglesias  &  Co.,  by  virtue  of  the  composition,  are  only  liable 
for  35.  ^d.  in  the  pound  on  their  acceptances ;  the  case,  there- 
fore, is  the  same  as  if  tliey  were  solvent,  and  the  accept- 
ances were  only  for  the  amount  of  the  composition,  and  the 
balance  on  that  footing  bein^  against  them,  Gomez  is  en> 
titled  to  a  return  of  his  remittances  remaining  in  spwie. 
As  to  the  drafts  not  accepted  by  Yglesias  &  Co.,  it  is  against 
all  honesty  that  Yglesias  &  Co.  shoald  keep  the  remittances 
which  accompanied  the  letters  giving  notice  of  those  drafts, 
since  they  were  sent  on  the  faith  of  the  drafts  being  accepted. 

[They  referred  to  Trimingham  v.  Maud  ("^ ;  Beni  v.  Pal' 
lerH]  Bolton  v.  Puller  {*);  Giles  v.  Perkins  {*);  Sheperd 
V.  Harrison  (•) ;  Tooke  v.  Hollingworth  (') ;  Ex  parte  Du- 
mas (") ;  Ex  parte  Pease  (*) ;  Vaughan  v.  HaUiday  {'*).] 

(»)  19  Ves.,  846.  (•)  Law  Rep.,  6  H.  L.,  116. 

(«)  Law  Rep.,  7  Eq.,  201.  (')  5  T.  R.,  216. 

(8)  6  T.  R.,  494,  (8)  1  Atk.,  282. 

(*)  1  B.  &  P.,  689.  (•)  19  Ves.,  26. 

(*)  9  East,  12.  (»<>)  Law  Rep.,  9  Ch.,  661. 
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3.C.,  and  Mr.  Daniel  Jones,  fc 
lat  the  remittances  were  Dot  sp 
king  up  these  bills.  If  goods  a 
i  he  accepts  biUs,  there  ia  no  a; 
Idstice  James  :  There  was 
>mmodatiou  acceptances  for  wl 
ision.] 

scounts  short  bills  they  cease 
:g  to  his  creditors,  though  th 
ne  Pease  is  cited  against  ns,  b 
Eldon  are  in  our  favor  if  the 
:e8  is  looked  to.  Throughout 
or  the  bills  as  soon  as  they  ai 
where  the  hills  are  not  paid 

rendered.  The  bargain,  we  < 
rew  upon  Ygleaias  and  sent  him 
lot  appropnating  them  to  pay 
a  compensation  for  accepting, 
ant  No.  1  does  not  constitute 
'  a  direction  that  the  proceed: 
e  balance  of  this  account  rat 
in  V.  HallidayC)  haa  no  bearinj 

Maud  (*)  is  distinguishable,  f( 
if  the  same  bargain  as  in  that 
>7i{')  and  Oiles  v.  Perkins  {')  d( 
nty.  Puller  (')  and  T^wm/pson^ 
our  favor. 

J8TICE  James  referred  to  Inmai 
",  for  the  trustee, 

reply :  As  regards  Bent  v.  1 
dry  legal  point ;  and  Lord  El 
ase  (')  mat  Justice  Buller,  in  : 
ent  out  of  his  way  to  say  that  f 
with  which  Lord  Eldon  did  no 
,  though  the  bills  remitted  are' 
<t  is  calculated  in  a  war  which  i 
as  if  they  had  only  been  ent 
igree  with  the  other  side  that  ~^ 
the  remitted  bills  ;  but  I  saj^  tl 
leir  hands  Gomez  was  entitle 
is  all  we  claim. 

661.  <*)  Law  Rep.,  6  Ch., 

{■<)  Job.,  lev. 

It.  O  1  Rom,  241. 

(•)  S  T.  R,  218. 
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July  1.  Sir  W.  M.  Jakes,  L.  J.,  delivered  the  judgment 
of  the  court :  Gomez,  a  merchant  abroad,  was  in  the  habit 
of  drawing  bills  of  exchange  on  Yglesias,  a  merchant  in 
London,  who  accepted  those  bills  for  the  accommodation  of 
645]  Gomez,  in  consideration  of  a  *commission  of  one  per 
cent.  Either  contemporaneously  with  the  letters  announcing 
that  the  bills  were  so  drawn,  or  afterwards,  other  bQlswere 
remitted  by  Gomez  to  Yglesias,  in  order  to  provide  the  lat- 
ter with  funds  to  meet  the  acceptances,  and  to  keep  him  out 
of  cash  advances.  The  two  letters  which  I  am  about  to 
read  show  the  course  of  proceeding  between  the  parties. 
[His  Lordship  read  the  letters  of  the  8th  and  9th  of  July, 
1874,  from  Qomez  to  Yglesias.]  The  account  No.  1  was  the 
account  of  the  accommodation  acceptances,  and  of  the  re- 
mittances made  in  respect  of  them.  The  account  Jfo.  2  was 
the  account  of  all  other  dealings  and  transactions  between 
them.  The  fact  that  there  were  these  two  accounts  between 
the  parties  appears  to  us  to  be  a  fact  of  the  utmost  imf)or- 
tance  in  the  case,  and,  unless  controlled  by  something  else 
shown  by  or  to  be  inferred  from  the  course  of  dealing  be- 
tween the  parties,  shows  conclusively,  in  our  opinion,  that 
the  remittances  were  sent  exclusively  for  the  purpose  of 
taking  up  the  accommodation  acceptances  as  they  become 
due,  and  appropriated  for  that  purpose.  It  is  suggested 
that  the  accounts  kept  by  Yglesias,  and  periodically  trans- 
mitted by  him  to  Gomez,  and  accepted  oy  the  latter,  show 
that  the  remittances  were  received  and  treated  by  Yglesias 
as  his  absolute  property,  and  that  he  had  only  to  give  credit 
for  them  as  so  much  cash  received.  We  are  satisfied,  how- 
ever, on  a  careful  examination  of  the  account,  that  it  had 
not  and  was  not  intended  to  have  any  effect  in  altering  the 
legal  relations  between  the  parties,  and  the  rights  flowing 
from  the  fact  that  acceptances  were  given  by  Yglesias  on 
the  one  hand,  and  remittances  sent  on  the  other  hand  to 

Srovfde  for  those  acceptances.  The  dates  on  which  the 
ebits  were  made  on  the  one  side,  and  credits  were  given  on 
the  other,  appear  to  us  to  be  a  mere  accountant's  manipula- 
tion of  figures  for  the  purpose  of  showing  how  the  interest 
account  would  stand,  on  the  hypothesis  that  every  bill  would 
be  honored  when  due. 

It  is  not  pretended  that  Yglesias  became  the  purchaser  of 
the  remittances  to  him,  or  that  he  took  them  as  absolute 
payment  and  discharge  of  so  much  money.  On  the  contrary, 
when  any  of  them  were  dishonored,  the  amount  and  costs 
were  placed  to  the  debit  of  Gomez.  It  is  suggested  that 
Yglesias  had  full  right  to  discount  the  bills  the  moment  he 
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received  them.  But  that  is  always  the  *case  in  these  [646 
matters.  It  is  never  expected  or  understood  that  a  banker 
or  a  man  in  Yglesias's  position  is  to  keep  the  things  locked 
up  in  his  drawer  so  long  as  he  is  going  on  and  solvent.  The 
mode  in  which  he  is  to  use  the  remittances  for  the  purpose 
of  putting  himself  in  funds  is  for  his  discretion  and  judg- 
ment, and  the  right  to  interfere  with  them  only  arises  (like 
the  analogous  right  of  stoppage  in  transitu  or  resumption 
of  vendoi-'s  lien)  when  there  is  actual  or  imminent  insolvency 
patent. 

We  start  then  with  this,  that  Yglesias  was  liable  as  surety 
for  Gomez  on  a  large  amount  of  acceptances,  and  on  the 
other  hand  he  had  the  remittances  to  meet,  or  provide  pro 
tanto  for,  those  acceptances.  In  that  state  of  things  Yglesias 
failed,  and  at  the  time  of  his  failure  there  were  in  his  hands 
remaining  in  specie  a  large  amount  of  Gomez's  remittances 
which  had  been  so  specihcally  appropriated.  It  appears  to 
us,  in  accordance  with  principle  and  a  whole  current  of  au- 
thorities, that  in  equity  (whatever  might  be  the  legal  right 
of  property  in  the  bills,  which  it  is  not  necessary  to  consider) 
Gomez  had  a  right  to  take  out  of  Yglesias's  hands  those  re- 
mittances, subject  to  any  lien  of  the  latter  in  respect  of  the 
liability  he  had  incurred.  Now,  with  respect  to  the  latter, 
he  had  made  a  statutory  composition  of  3^.  Ad.  in  the  pound, 
and  it  is  not  suggested  that  that  composition  is  not,  as  be- 
tween Yglesias  and  the  bill-holders,  a  valid  and  effectual 
discharge,  so  that  all  he  has  paid,  and  all  he  is  liable  to  pay 
for  Gomez,  is  the  amount  represented  by  that  composition, 
and  Gomez  remains  liable  on  his  drafts  for  the  remaining 
16*.  Sd.  in  the  pound. 

It  is  stated  that  crediting  Yglesias  in  account  wi£h  only 
the  3*.  4d.  in  the  pound,  the  balance  is  not  in  his  favor, 
leaving  the  above-mentioned  remittances,  wholly  free ;  and 
it  is  not  suggested  that,  if  Gomez  had  actually  paid  or  taken 
up  the  acceptances,  paying  the  remaining  16*.  Sd.  in  the 
pound,  he  would  not  be  entitled  to  have  the  remittances 
given  up  to  him  if  we  assume,  as  we  have  held,  that  they 
were  specifically  appropriated. 

It  is,  however,  suggested  that  Gomez  himself  is  in  some 
sense  insolvent ;  that  he  has  not  paid,  and  is  not  able  to 
pay,  the  acceptances  to  the  bill-holders.  That  cannot,  in 
our  opinion,  give  any  right  or  equity  to  Yglesias,  who,  as 
between  him  and  Gomez,  is  only  entitled  to  reimbursement 
and  indemnity,  and  he  has  been  *fully  reimbursed  [647 
and  is  fully  indemnified,  no  matter  by  what  means  that  in- 
demnity has  been  obtained  or  his  liability  discharged. 
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Gromez  is,  in  our  judgment,  entitled,  wliether  he  is  rich  or 
poor,  solvent  or  insolvent,  to  have  back  his  remittances,  to 
enable  him,  it  may  be,  to  make  a  like  favorable  composition 
in  his  turn  with  his  creditors. 

It  is  not  suggested  that  the  right  of  Gomez  has  been  in- 
tercepted by  the  right  of  any  trustee  or  assignee,  or  other 
like  person,  under  anything  in  the  nature  of  bankruptcy  or 
cessio  honoTum^  or  the  like,  under  the  laws  of  his  country. 

The  view  of  the  case  which  we  have  taken  renders  it  un- 
necessary to  dispose  of  another  point  which  might  have  been 
of  great  importance  in  this  case.  It  appears  that  of  the 
remittances  as  much  as  £2,634  were  sent  with  letters  an- 
nouncing drafts  for  acceptance,  and  which  were  not  accepted, 
having  arrived  after  the  stoppage.  We  think  that  there  is 
very  great  ground  for  saying  that  the  language  and  reason- 
ings of  all  the  learned  liords  who  advised  their  house  in  the 
case  of  Shepherd  v.  Harrison  (*),  would  apply  to  this  case, 
that  from  the  course  of  dealing  between  the  parties  there 
would  be  implied  that  which  would  not  be  (according  to 
mercantile  courtesy  and  usage)  said  in  so  many  words,  viz., 
"I  send  you  the  remittances  on  the  faith  that  you  will  ac- 
cept the  drafts."  That  would,  no  doubt,  appear  to  be 
inconsistent  with  the  decision  of  the  Vice-Chancellor  GifFard 
in  Trimingham  v.  Maud  (') ;  but  it  is  to  be  observed  that 
that  decision  was  pronounced  some  years  before  the  case  in 
the  House  of  Lords,  and,  further,  that  as  a  matter  of  fact, 
the  Vice-Chancellor  came  to  the  conclusion  that  there  was 
only  one  general  account,  and  that  the  remittances  were 
made  on  that  general  account.  It  is  not  necessary  for  any 
present  purpose  critically  to  examine  that  decision,  but  we 
are  not  sure  that  we  can  reconcile  the  premises  and  the  con- 
clusion in  the  Judgment. 

Something  has  been  said  about  the  rights  of  the  bill- 
holders  under  the  doctrine  of  Ex  parte  Warina{*).  It 
648]  appears  that  some  *bill-holder8  did  appily  by  their 
own  summons,  and  had  an  adverse  decision  which  has  not 
been  appealed  from,  and  is  now  past  appeal.  There  being 
nothing  to  show  that  Gomez' s  property  has  been  or  is  the 
subject  of  judicial  liquidation,  or  that  Gomez  has  obtained 
the  Denefit  of  a  legal  composition  or  discharge,  there  are  not 
two  estates  within  the  meaning  of  Ex  parte  Waring  or 
Powles  V.  Hargreaves  (*),  and  no  means,  therefore,  of  ap- 
plying the  doctrine  of  those  cases.  The  result,  therefore, 
will  be  that  the  order  of  the  Registrar  will  be  discharged, 

(»)  Law  Rep.,  6  H.  L.,  116.  (»)  19  Ve8..846. 

O  Law  Rep.,  7  Eq.,  201.  (*)  3  D.  M.  A  G.,  430. 
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money  in  qnestion  ordered  to  be  paid 
3  &  Co.  must  pay  thQ  costs  before  the  Re, 
ill  be  no  costs  oi  the  appeal, 
tors :  MeMFS.  Linklaier,  Hackwood  &  C 
Sons  <£  Jackson ;  Messrs.  Nicholson,  Ni 


[Law  Reports,  JO  Chancerj  Appeala,  679.] 
L.JJ.,  JolySO,  31,  80. 187S. 

*Ltow  t.  Fishmongers'  Compaht. 
[1818    L.    lis.] 


ler  of  land  on  the  bank  of  s  tidal  river  has  only  a  right 
ne  of  Her  Majeaty'a  aabjects,  and  has  not  the  aarae  easel 
tioflo  of  the  owner  oF  land  on  tlie  bank  of  an  inland  stresm. 
le  Thames  Cnnservsncj  Act,  the  conservators  had  powe 
ny  wharf  a  license  to  make  an  embankment  into  the  body 
9  the  rights  of  owners  of  land  ai^oining  the  river  were  m\ 
a  the  conservatorB  had  power  to  grant  B  license  to  embai 
nt  would  cnt  off  all  access  to  one  Bide  of  the  adjoining  wh 
ith  not  being  a  private  right,  and  not  bdng  saved  by  sect. 
if  Halins,  VTC,  reversed. 

.lAU  Lton,  the  plaintiff  in  this  case,  wa 
f  a  wharf  and  storehouse  near  Upper  Tha 
Lyon's  Wh»rf.     The  sonth  front  of  the 

the  Thames,  and  faced  towards  the  mai 
jr ;  the  west  front  or  side,  for  about  fort 
was  also  on  the  Thames,  bnt  faced  a  'i 
inlet  or  recess  of  the  Thames,  called  W: 
The  bottom  of  the  inlet  was  formed  by 

to  the  Fishmongers'  Company,  about  ( 
and  called  Winckwortli' s  Wharf.  On  t 
inlet  was  a  public  wharf,  which  did  not 
tr  above  ten  feet  from  the  line  of  the  fron 
1,  Wharf. 

le  side  of  Lyon's  Wharf  towards  the  iule 
md  doors  m  the  floors  of  the  storehoui 
I  and  his  predecessor  had  for  fifty  years  a 
goods  from  barges  on  that  side,  and  had 
[  mooring  barg^  in  Winckworth's  Hole, 
worth's  Hole  was  left  dry  at  low  water, 
^'ishmongers'  Conipany,  with  the  license 
rs  *of  the  River  Thames,  intended  to  fo: 
tment  in  front  of  Winckworth's  Wharf, 
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out  to  a  level  with  the  south  front  of  Lyon's  Wharf.  Tliis 
would  of  course  entirely  fill  up  Winct worth's  Hole,  and 
cut  off  all  access  of  barges  to  the  west  front  or  side  of  Lyon's 
Wharf.  The  fine  or  sum  which  the  Fishmongers'  Conipany 
were  to  pay  to  the  conservators  for  the  license  to  make  this 
embankment  was  £250;  the  damage  to  Lyon's  Wharf 
would,  as  the  plaintiff  alleged,  amount  to  several  thousand 
pounds. 

The  plaintiff  filed  the  bill  in  this  suit  against  the  Fish- 
mongers' Company  and  the  conservators  to  restrain  them 
from  making  tne  embankment. 

The  conservators  claimed  a  right  to  give  a  license  to  make 
this  embankment  under  the  Thames  Conservancy  Act  (20  & 
21  Vic.  c.  cxlvii.)  (»). 

The  Fishmongers'  Company,  by  their  answer,  denied  the 
right  of  the  plaintiff  to  use  W incKworth' s  Hole,  as  to  which 
there  had  been  disputes ;  but  in  the  opinions  both  of  Vice- 
Chancellor  Matins  and  the  Lords  Justices  the  plaintiff  had 
the  right  to  use  it. 

681]  *The  Vice-Chancellor  Malins  made  a  decree  for  an 
injunction  (*),  and  the  Fishmongers'  Company  appealed. 

(»)  20  &  21  Vict.,  c.  cxlvii.:  The  2d  By  sect.  170  :  "None  of  the  powers 
section  of  this  act  created  a  corporation  by  this  act  conferred,  or  anything  in 
of  twelve  persons  to  be  called  conserva-  this  act  contained,  shall  extend  to  take 
tors  of  the  River  Thames.  By  sect.  50  away,  alter,  or  abridge  any  right,  claim, 
all  the  interest  of  the  city  of  London  privilege,  franchise,  exemption,  or  inl- 
and of  the  Crown,  in  the  bed  and  soil  m unity  to  wl^ch  any  owner  or  occupier 
and  shores  of  the  Thames  from  Staines  of  any  lands,  tenements,  or  hereidta- 
to  Yantlet  Creek,  and  to  all  encroach-  ments  on  the  banks  of  the  river,  in- 
ments  and  embankment  on  the  shores,  eluding  the  banks  thereof,  or  of  any 
was  vested  in  the  conservators,  on  aits  or  islands  in  the  river,  are  now  by 
whom  various  duties  as  to  the  river  law  entitled,  nor  to  take  away  or 
w:ere  imposed.  abridge  any  legal  right  of  ferry,  but  the 

By  sect.  53  :  "It  shall  be  lawful  for  same  shall  remain  and  continue  in  full 

the  conservators  to  grant  to  the  owner  force  and  effect  as  if  this  act  had  never 

or  occupier  of  any  land  fronting  and  been  made." 

immediately     adjoining     the     River  (^)  1875.     May  3. 

Thames  a  license  to  make  any  dock,  Sir  R.  Malins,  V.C,  after  stating 

basin,  pier,  jetty,  wharf,  quay,  or  em-  the  facts  of  the  case,  continued  : 

banlunent,  wall  or  other  work  imme-  Tiie  question  depends  upon  the  rights 

(iiately  in  front  of  his  latid,  and  into  of  the  conservators.     They  are  a  body 

the  body  of  the  said  riv^r,  upon  pay-  brought  into  existence  by  an  act  of  Par- 

ment  of  such  fair  and  reasonable  con-  liament,  and  what  they  are  or  are  not 

sideration  as  is  by  this  act  directed,  and  entitled    to  do  entirely  depends  upon 

under,  and  subject  to  such  other  condi-  the  powers    conferred   upon  tljem  by 

tions  and  restrictions  as  the  conserva-  that  act  of  Parliament.     That  act  gives 

tors  shall  think  fit  to  impose.''  them  very  extensive  powers,  no  donbt ; 

By  sect.  104,  one-third  of  such  con-  many  of  them — most  of  them,  I  will 

sideration  was  to  be  paid  to  the  com-  assume^for  the  public  benefit ;  for  it 

missioners  of  woods  and  forests,  and  is  of  the  highest  possible  imporunce 

the  remaining  two- thirds  was  to  be  ap-  that  that  great  highway  of  the  nation, 

plied  to   the  general  purposes  of  the  tUeRiverThames.  should  be  kept  in  the 

act.  most  perfect  order  both  above  and  be- 
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*Mr.  Olasse,  Q.C.,  Mr.  H.  8.  Giffard,  Q.C.,  Mr.  [682 
CJiitty^  Q.C.,  and  Mr.  I>undas  Oar  diner  ^  for  the  Fishmon- 
gers' Company :  The  powers  given  to  the  conservators  are 

low  London  Bridge,  and    throughout  longer  have  that  power  of  filling  the 

the  whole  part  of  the  river  over  which  baiges.     They  will  no  longer  have  the 

their  jurisdiction  extends,  by  keeping  power  of  lifting  sacks,  or  barrels,  or 

the  locks  in  good  order,  by  keeping  the  anything  else  from  the  barges  immedi- 

channels  in  good  order,  and  by  having  ately  under  their  own  cranes,  but  they 

good  police  on  the  river.    They  are  the  will  have  to  let  them  down  upon  this 

masters  of  the  police,  to  make  all  reg-  space  of  forty  feet -bet  ween  the  front  of 

Illations  ;  and  they  are  to  do  all  that  is  their  wharf  and  the  river.     So  that  it 

necessary,  except  as  restricted  by  the  appears  that  the   Fishmongers'  Com- 

179ih  section  of  the  act.  pany's    wharf    must   be  greatly  dete- 

The  great  stress  of  the  argument  has  riorated  unless  they  can  bring  forward 

been  to  ascertain  whether  the  right  of  the  frontage  of  their  wharf,  which  is,  I 

Mr.    Lyon,  of   the   interference    with  suppose,  the  object  ultimately  in  view, 

which  he  complains,  is  a  public  or  a  Unless  they  can  do  that,  this  embank- 

private  right.     1  think  it  seemed  to  be  ment  is  clearly  to  the  disadvantage  of 

conceded  by  the  plaintiff's  counsel,  as  the    Fishmongers'    Company.      That 

it  is  argued  by  the  defendants',  that  if  which  is  true  of  the  Fishmongers'  Com- 

tliat  is  a  mere  public  right,  then  the  pany's  wharf  will  also  be  true  of  Mr. 

powers  of  the  conservators  extend  to  Lyon's,  because  Mr.  Lyon  has  the  ad- 

the    destruction  of    that  right,  it  not  vantage  of  having  two  sets  of  doors, 

being  within  the  saving  of  the  179th  one  looking  due  south  to    the    u^ain 

section,  and  Mr.  Lyon  must  then  sub-  stream  of  the  river,  and  one  set  looking 

init  to  what  they  do.     The  legislature  west  to  Winckworth's  Hole,  which,  al- 

has  authorized  it  to  be  done,  and  has  though  not  the  main  stream  of  the  river, 

not  given  him  any  compensation,  and  is  just  as  much  a  part  of  it  as  if  it  had 

he  must  submit.     But  if,  on  the  other  been — indeed  in  one  sense  it  is — ^part  of 

hand,  that  which  he  claims  is  a  private  the  main  flow  and  part  of    the  main 

right,  then   it   seems  also  to  be  con-  stream — the  water  comes  in,  and  ebbs 

c^ed  that,  inasmuch  as  the  179th  sec-  and  flows,  and  goes  in  there  as  freely 

tioQ  prohibits   interference    with  any  as  it  does  in  any  other  part  of  the  river, 

private  rights,  his  private  right  cannot  I  asked  the  counsel  for  the  defendants, 

be  destroyed,  and  he  has  a  riglit  to  the  in  the  course  of  the  argument,  this, 

injunction  for  which  he  asks.  You  say  the  openinfif  of  a  door  on  the 

l^e  question  then  is,  whether  this  is  river  is  either  a  public  right  or  it  is 

a  private   or  a   public  right  ?    First,  not ;  if  it  is  not  a  private  right  it  must 

what  is  it  that  the  conservators  propose  be  a  public  right.     I  asked,  Do  you 

to  do  ?  or  rather,  what  have  they  au-  contend  that  the  conservators  of  the 

thorized  the  Fishmongers'  Company  to  river  could  make  an  embankment  in 

do  ?    What  the  object  of  tliis  may  be,  front  of   the   southern  doors  of   Mr. 

I  do  not  understand  ;  it  is  something  Lyon's  wharf,  and  thereby  prevent  his 

more  than  has  yet  been  explained  to  having  barges  coming  up  to  be  loaded 

me  ;  because  what  they  propose  to  do,  and  unloaded  immediately  in  front  of 

as  I  understand,  is  to  throw  out  au  em-  his  wharf  ?    That  was  a  proposition  so 

bankmeut  exactly  in  a  line  with  the  monstrous  that  counsel  seemed  rather 

frontage  of  Mr.  Lyon's  wharf,  leaving  to  recoil  from  it,  and  they  have  not 

a  space  of  forty  feet  of  dry  laud,  from  ventured  to  assert  such  a  right  as  that. 

the  frontage  of  the  Fishmongers'  Com-  It  is,  in  fact,  conceded  that  such  a  right 

pany's  wharf,before  the  river  is  reached,  coald  not  be  exercised;  and  if  it  was 

At  present,  barges  can  come  to  be  filled  attempted  to  be  exercised,  Mr.  Lyon 

and  emptied  by  cranes  from  the  plain-  would    be    entitled  to  appeal    to  this 

tiff's  wharf  and  from  the  Fishmongers'  court  for  protection.     Then  I  want  to 

Company's  wharf  ;  if  this  embankment  know  what  difference  there  is  between 

is  made,  then  the  Fishmongers'  Com-  a  man's  house  or  a  wareliouse — it  is  all 

pany,   instead  of    having   tlie    barges  the  same  ;  if  he   hns  a  house  with  a 

directly  under  their  own  cranes,  will  no  front  and  a  side  door,  both  opening  into 
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683]  express,  and  authorize  *6ucli  an  embankment: 
Kearns  v.  Cordwainers^  Company  (*) ;  Attorney 'Oeneral  v. 
Conservators  of  the  Thames  (").    The  plaintiff  lias  abundant 

a  public  highway,  or  both  opening  into  on  the  subject — ^if  this  were  ra  xniegra 
the  great  highway  of  the  Thames,  what  altogether,  and  the  question  had  never 
greater  right  could  there  be  to  stop  up  been  decided  before — I  should  come  to 
the  side  door  than  to  stop  up  the  front  the  conclusion  that  the  man  who  has  a 
door  ?  It  would  be  the  same  with  the  house  opening  upon  a  highway  has  a 
front  door  as  with  the  side  door ;  the  right  to  step  ftom  his  house  on  to  tlie 
side  door  might  be-  more  valuable  to  highway  ;  and  whether  the  highway 
him  than  the  front  door,  a  greater  traf-  be  a  highway  of  solid  earth  or  a  higb- 
fic  might  be  carried  on  by  it,  and  Mr.  way  on  water  seems  to  me  to  be  per- 
Lyon  might  be  placed  in  this disad van-  fectly  indifferent,  he  has  just  the  same 
tage,  for  aught  I  know  :  his  traffic  at  right  from  the  wharf  or  house  on  the 
the  wharf — his  business — might  be  so  bank  of  the  Thames  to  siep  from  his 
great  that  it  might  not  be  convenient  at  house  into  a  boat,  or,  if  he  likes,  into 
all  times  to  loaa  and  unload  at  his  front  the  water,  if  the  water  is  not  too  deep 
door,  or  circumstances  might  arise  for  him  and  it  suits  his  purpose;  he 
which  might  make  it  desirable  for  him  has  just  the  same  absolute  right  to  step 
to  fill  up  the  front  part  of  his  wharf,  from  his  own  house  into  the  waterway 
BO  that  he  could  not  get  to  his  front  as  he  would  have  to  step  upon  solid 
door  ;  he  might  find  it  mote  profitable  land  from  any  house  adjoining  a  pub- 
to  have  his  warehouse  filled  up  in  front,  lie  street  into  that  highway.  This  is  a 
and  do  the  loading  or  unloading  at  the  highroad  adapted  for  the  purposes  of  a 
side.  If  he  found  that  advantageous  wharf.  It  is  a  highroad  by  wlueh 
to  him,  is  not  that  a  right  which  enables  barge^  are  brought  to  and  taken  from 
him  to  make  his  wharf  more  useful  and  the  wharf.  They  bring  the  barges  up 
more  profitable?  and  if  he  finds  it  so,  at  high- water,  and  let  them  be  tiiere 
who  is  to  say  that  taking  that  right  until  they  can  conveniently  load  them ; 
away  from  him  is  not  taking  away  a  and  as  to  all  the  argument  I  have  heard 
private  right,  that  is,  taking  away  about  the  inconvenience  produced  to 
something  which  is  valuable  to  him  ?  the  Fishmongers' Company  and  ^e  con- 
I  have  already  pointed  out  what  would  servators  or  police  of'  the  river,  in  case 
be  the  effect  of  this  upon  the  wharf  of  the  privilege  which  Mr.  Lyon  has  of 
the  Fishmongers' Company  themselves,  using  that  water  frontage  is  abused. 
It  is  perfectly  clear  to  me  that  unless  there  is  abundant  power  for  the  con- 
they  can  advance  their  frontage,  which  servators  by  their  officers  to  prevent 
I  have  no  doubt  whatever  was  In  con-  any  such  abuse.  I  am  thoefore  ol 
templation,  this  embankment  will  be  opinion,  and  I  should  have  been  of 
injurious  to  them.  Inasmuch  as.  Mr.  opinion  if  the  case  had  never  been 
Lyon  has  now  as  complete  a  water  argued  before,  that  one  waterway  is 
frontage  to  the  west  as  he  has  to  the  just  as  much  a  public  highway  as  the 
south,  why  is  he  to  be  deprived  of  the  other  ;  and  I  cannot  accede  to  the  arga- 
westem  water  frontage,  and  to  be  ment  in  any  way,  that  you  may  stop  up 
thrown  upon  the  southern  frontage  one  of  a  man's  doors  and  drive  him  to 
only  ?  If  the  one  is  a  valuable  proper-  the  use  of  the  other, 
ty,  the  other  is  a  valuable  property,  This  is,  then,  in  my  opinion,  dearly  a 
and,  for  aught  I  know,  the  western  may  private  right,  which  existed  in  1857, 
be  even  more  valuable  than  the  south-  when  that  act  was  passed.  That  it  was 
ern ;  but  upon  what  principle  can  I  not  used  to  the  same  extent  tlien  as 
come  to  the  'conclusion  that  the  water  now  is  admitted  ;  because  it  is  stated, 
frontage  to  the  west  is  of  no  value  and  I  have  not  heard  it  disputed,  that 
whatever  ?  If  one  is  a  private  right,  from  1826  to  1864  these  three  doors- 
does  it  not  necessarily  follow  that  the  that  is,  the  large  door  to  each  fioor  of 
other  is  a  private  right  also  ?  the  wharf,  from  which,  as  we  see  oon- 
If,  therefore,  there  was  no  d^ision  stantly  in  passing  along  business  places. 
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acceee  to  the  river  from    the    front    of    hia    wh. 
*does  not  want  thi9  side.     No  doubt  private  rights  i 

reserved  by  the  179th  section,  but  all  depends  on  tl 

goods  are  let  down  and  hoisted  ap,  did  decision  that  as  the  obetra 

not  exist ;  but  tbere  was  a  small  door  river  prevented  the  public 

or  nindotr  to  the  north  of  the  lower  to  a  public-hoose,  there  wi 

door,  to  which  there  was  a  ladder  or  injur/  for  which  the  plaii 

step,  from  which  they  did  tike  things  titled  to  maintain  hia  actior 

from  boats  and  barges,  carrying  tbera  honor  thought  that  the  cas 

up  the  Bleps  through  the  snialler  door,  politan.  Board  of  W<rTk»  v, 

&Dd  thus  to  some  extent,  from  1S26  to  (Law  Bop.,  7  H.  L.,  24i<),  i 

ISM,  The  use  of  this  water  frontage  to  more  distinctly,  and  that  tL 

tbe  west  was  made  available   t«  the  of  Lord  Caima  put   the  n 

proGt  of  Mr.  Lyon  and  those  who  pre-  grounds    which    were    pec 

ceded  him  in  title.     Therefore,  if  user  plicable  to  the  present  cat 

were  necessary,  which  1  am  of  opinion  were  in  that  case  also  twc 

it  ia  not,  then  it  is  shown  and  admitted  Then  came  the   question, 

that  this  existed   more   than    tweoty  river  frontage  was  a  thing  c 

years  before  the  passing  of  the  act ;  but  of  public  right,  and  that  q 

I  am  of  opinion  that  it  would  not  have  distinctly   decided   In    Da, 

been  even  necessary  to  prove  the  user,  eUurJt  v.  MelropalHan  Boai 

and  it  was  not  necessary  to  prove  the  (Law  Bep.,  5  H.  L.,  418). 

continuous  right  of  Mr.   Lyon  to  use  Duke  of  Buccleucli  waa  he 

those  doors  and  windows  as  he  thinks  titled  to  oompenaation  for 

fit ;  and  the  fact  thai  be  did  enlarge  his  water  right.     In  this  ca: 

them  in  1864  was  only  availing  himsdt  of  letting  goods  down  into 

of  the  riglit  that  he  had  from  day  to  clearly  a  private  right,  anc 

day  and  ever/  hour  of  his  life — in  fact,  Parliament    giving    no    co 

to  use  the  water  frontage  whenever  be  for  the  destruction  of  pri 

should  find  ~it  desirable  to  do  BO.     If,  in  most  reasonably  said  that 

point  of  fact,  that  western  front  had  not  to  be  interfered  with, 

never  had  any  doors  or  windows,  and  AtturTtty- General  v.  Cufwen 

had  never  been  used  at  all,  I  think  it  is  Jiiner  T/iamet  (1  H.  &  M.,  1 

a  case  in  which  the  court  would  feel  in-  relied  upon  by  both  sides, 

clined  to  pay  very  little  attention  to  the  judgment  lieing   considerei 

jilaintiff ;  and  it  probably  would  have  to  one  side,  and  part  to  the 

refused  to  grant  an  injunction,  leaving  The  Vice-chancellor  Wood 

him  to  seek  his  remedy  at  law.     But  that  case  to  have  assumed  tl 

when  1  find  it  has   been   extensively  case  in  which  private  righ 

used,  and  there  is  no  question  what-  sutBciently    protected  to  c 

ever  (hat  it  Is  most   valuable  to  Mr.  the   170th  section.     He  sei 

-  Lyon,  I  think  it  Is  perfectly  clear  upon  ever,  to  have  been  not  vei 

principle  that  the  conservators   have  the  point,  as  in  dismissing 

gone  beyond  their  authority  in  thua  in-  did  not  give  costs.     But  Ol 

terfering  with  what  I    am  clearly  of  tion  now  to  be  dealt  with 

opinion    is   a  private  right,   and   not  was  very  decided,  though  1 

merely  a  public  right,  and  is  tliernfore  give  relief,  because  the  pr 

expressly  reserved  by  the  ITOth  section,  not  wholly  destroyed.     I  au 

Now,  so  far,  1  have  treated  this  case  unable  lo  see  a  satisfactory 

ns  if  there  were  no  anthority.     What  between   a   lolal   deslructio 

are  the  authorities  !    To  my  mind  the  and  a  destruction  which   w 

authorities  are  all  one  way,  in  favor  of  tutal.     In  Ke/irna  v.  Cordica 

Mr.   Lyon.      One  of  the  cases  much  pnny  (8  C.  B.  (N.S.),  3»»)  th 

relied  upon  was  that  of  Ro»e  v.  Orauft  tion  of  the  jetty  in  front  of 

{tl  Man.  SiQ.,  613).     [His  honor  then  caused  somedegreuofinierfi 

stated  the  facts  of  that  case,  and  read  the  free  passage  of  the  Hvei 

the  judgment  of  the  Chief  Justice  Tin-  not  block  up  the  access  Xo 

dal,  ob«[-rving  thiit  it   was  a  distini't  tiff's  projieny.     If  it  had  Iw 
14  K.VG.  Rkp.                   H)ti 
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ing  of  the  words.  A  man  has  no  especial  right  to  a  hi^h- 
6o5]  way  because  his  land  adjoins  *the  highway ;  he  has 
merely  an  especial  convenience.  In  one  sense  he  has  a  right 
to  go  from  his  land  to  the  highway,  but  that  right  is  not  a 
property.  He  has  no  more  right  over  the  piece  of  highway 
which  adjoins  his  land  than  over  any  other  piece  of  the 
highway.  Hose  v.  Oroves  (*)  has  been  misunderstood.  No 
doubt  the  owner  of  Lyon's  Wharf  would  make  more  use  of 
this  inlet  than  of  any  other  part  of  the  river,  but  he  has  no 
hiore  right  to  use  it  than  he  has  to  use  an^  other  part  of  the 
river,  or  than  any  of  Her  Majesty's  subjects  has  to  use  it. 
This  hole  or  inlet  is  merely  a  part  of  the  river,  and  if  the 
conservators  have  a  right  to  enclose  any  part,  they  have  a 
right  to  enclose  this.  If  this  claim  is  admitted,  the  63d  sec- 
tion is  useless,  and  the  conservators  could  not  give  licenses 
to  embank  anywhere.  The  act  was  for  the  general  advantage 
686]  of  the  river.  Each  wharf  owner  may  in  turn  *suffer, 
but  will  derive  benefit  from  the  general  improvement  of  the 
river  in  straightening  the  shores,  and  the  money  paid  will  be 
applied  to  the  general  improvement  of  the  river. 

Mr.  Coito7iy  Q.C.,  Mr.  Philbrick,  Q.C.,  and  Mr.  Cottrell^ 
for  the  plaintiff :  No  doubt  in  this  case  the  plaintiff  has 
access  to  the  river  from  another  point ;  but  if  the  defen- 
dants are  right,  the  conservators  could  cut  off  all  access  to 
a  wharf ;  as,  for  instance,  by  allowing  the  plaintiff  to  em- 
bank this  very  place,  and  so  to  shut  out  Winckworth's 
Wharf.     This  embankment  is  not  done  for  the  general  im- 

up,  or  Tendered  inaccessible,  I  am  per-  any  material  application  to  this  case, 
fectly  clear  that  the  Court  of  Common  except  as  showing  that  none  of  these 
Pleas  would  have  held  that  the  case  rights  on  the  part  of  the  public  coald 
was  within  what  Lord  Hatherley  said  be  exercised  so  as  to  obstruct  or  inter- 
in  the  last-mentioned  case.  But  al-  fere  with  or  materially  injure  private 
though  the  jetty  there  might  have  rights,  unless  there  be  parliamentarr 
caused  some  interference — and  prob-  power  to  do  so.  In  this  case  there  were 
ably  it  was  impossible  to  make  any  no  Parliamentary  powers  of  interfer- 
jetty  which  would  not  in  some  degree  ence  with  private  rights,  whicli  were 
interfere  with  the  navigation  of  the  all  expressly  reserved.  I  am  therefore 
river — yet  while  the  injury  was  only  of  opinion  that  the  conservators  have 
inflicted  on  the  plaintiff  in  common  gone  beyond  their  powers,  and  I  most 
with  the  rest  of  the  public,  that  would  regard  the  grant  of  this  right  as  mill 
be  no  private  injury,  as  it  merely  made  and  void  ;  and  anything  proposed  to 
the  navigation  of  the  river  somewhat  l>e  done  under  it  by  the  Fishmongers* 
more  difficult,  and  would  not  give  a  Company  must  be  restrained. 
right  of  action.  There  having  Wn  no  [His  Honor  made  a  dwree  in  favor  of 
dtfstruction  of  the  right,  that  case  has  the  plaintiff  according  to  the  terms  of 
no  application  to  the  present  case.  The  the  prayer,  with  the  costs  of  the  suit 
case  of  Benjamin  v.  Storr  (Law  Rep.,  against  the  conservators,  not  includinfr 
9  G.  P.,  200),  which  was  stopping  up  the  costs  of  the  evidence,  and  wih  ihe 
of  the  highway  by  cert-ain  carts  and  costs  generally  as  against  the  Fish- 
wngons  standing  before  the  do<:)r  of  a  mongers' Company.] 
private  owner,  does  not  s<'em  to  have  (')  5  Man.  &  O.,  613. 
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provement;  of  the  river,  but  merely  for  the  advantage  of  the 
Fishmongers'  Company.  No  doubt  a  sum  of  £250  has  been 
paid  to  the  conservators,  and  will  be  used  for  the  improve- 
ment of  the  river  ;  but  the  plaintiff  ought  not  to  suffer  such 
great  injury  for  such  a  small  benefit.  There  is  no  compen- 
sation clause  in  this  act,  and  unless  the  court  interferes  the 
plaintiff  has  no  remedy  or  relief.  It  is  clear  that  the  works 
intended  by  the  53d  section  are  to  project  into  the  bed  of 
the  river  and  form  the  general  line  of  wharf.  This  is  not 
such  a  projection.  The  plaintiff  does  not  allege  that  this 
embankment  will  be  a  public  nuisance,  but  that  he,  as  a 
riparian  owner,  has  a  right  to  the  use  of  the  river,  and  is 
not  by  this  act  deprived  of  that  use,  being  protected  by 
sect.  179.  His  right  is  not  an  easement,  but  is  Lis  property. 
He  has  a  right  to  the  accustomed  flow  of  water  to  his  land : 
Metropolitan  Board  of  Works  v.  McCarthy  ('). 

In  Caledonian  Railway  Company  v.  Ogiloyi^)  it  was  •held 
that  the  owner  was  not  entitled  to  compensation  ;  but  that 
was  merely  because  his  access  was  not  cut  off.  This  is  not 
overruled  by  Duke  of  Buccleuch  v.  Metropolitan  Board  of 
Works  {^).  The  plaintiff's  right  is  not  merely  that  of  one 
of  the  public,  for  his  right  of  landing  goods  at  this  wharf 
is  a  private  right,  and  cannot  be  interfered  with. 

It  is  a  startling  proposition  that  under  a  local  act  like  this 
a  man  can  have  a  right  which  has  been  enjoyed  for  perhaps 
200  years  taken  away  from  him  without  any  compensation 
and  bestowed  *on  his  neighbor.  The  plaintiff,  as  the  [687 
owner  of  this  close,  has  a  right  to  have  it  bounded  by  the 
navigable  river.  No  doubt  the  public  and  the  Fishmongers' 
Company  had  a  right  of  access  to  this  hole  ;  but  it  is  clear 
that  if  the  Fishmongers'  Company  had  closed  it  with  a 
chain,  or  had  left  a  barge  there  too  long,  the  plaintiff  would 
liave  a  right  of  action  against  them,  and  this  embankment 
is  much  worse.  There  is  a  distinction  between  a  highway 
and  a  navigable  river.  On  a  highway  the  land  has  been 
given  up  by  the  owner  for  the  use  of  the  public,  but  on  a 
river  nothing  has  been  given  up,  and  the  riparian  owner  has 
an  absolute  right  to  access :  Chasemore  v.  Richards  {*) ; 
3facey  v.  Metropolitan  Board  of  Works  ('.) ;  Winterbottom 
V.  Lord  Derby  (*). 

Mr.  Griff ard^  in  reply :  Such  a  right  as  that  claimed  by 
the  plaintiff  over  a  navigable  river  has  never  been  recog- 
nized.    The  right  of  access  to  a  tidal  river  is  not  incident  to 

(»)  Law  Rep.,  7  H.  L.,  243.  {*)  2  H.  A  N.,  168. 

(»)  2  Maoq.,  i^29.  (»)  3»  L.  J.  ((^h.),  877. 

C)  Law  Kop.,  5  U.  L.,  418.  (*)  Law  Rep.,  2  Ex.,  316. 
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the  land,  but  is  the  right  of  every  one :  Chichester  v.  Leth- 
bridge  {') ;  Marshall  v.  UUeswater  Steam  Namgatian  Com- 
pany ('). 

The  reason  why  an  ordinarj^  owner  of  land  on  the  shore 
cannot  embank  is  because  he  interferes  with  the  navigation, 
not  because  he  interferes  with  private  rights.  This  right  is 
subject  to  every  change  of  the  highway.  On  a  stream  the 
bed  of  the  river  belongs  to  the  owner  of  the  adjacent  land, 
but  on  a  tidal  river  it  belongs  to  the  Crown  or  its  grantees. 
If  the  conservators  proceed^  to  make  an  oppressive  use  of 
their  powers,  as  by  running  out  jetties  at  such  angles  as  to 
cut  on  the  intervening  wharf,  the  court  might  perhaps  inter- 
fere ;  but  that  is  not  the  case  here. 

July  SO.  Sib  Qt.  Mellish,  L.  J.,  delivered  the  judgment 
of  the  court : 

This  was  an  appeal  from  a  decree  of  the  Vice-Chancellor 
Malms,  by  which  ne  granted  an  injunction  restraining  the 
688]  Merendants  from  putting  up  any  embankment  mcing 
their  property  on  the  south  side,  and  facing  the  plaintiffs 
property  on  tlie  west  side,  or  doing  any  other  thing  whereby 
the  plaintiffs  right  of  access  to  the  river  on  the  west  side  of 
his  wharf  directly  from  the  river  might  be  defeated,  de- 
stroyed, or  prejudiced. 

The  plaintiff  is  the  owner  of  a  wharf  called  Lyon's 
Wharf,  near  to  Upper  Thames  Street,  bounded  on  the 
south  side  by  the  main  course  of  the  Thames,  and  on  the 
west  by  an  inlet  from  the  Thames,  which  is  part  of  the 
Thames,  called  Winckworth's  Hole.  The  defendants,  the 
Fishraonffers'  Company,  are  the  owners  of  another  wharf, 
called  Winckworth's  Wharf,  abutting  on  Winckworth's 
Hole  towards  the  south,  and  the  sole  question  to  be  deter- 
mined is  whether  the  defendants  are  entitled,  having  ob- 
tained a  license  from  the  conservators,  under  the  53d  section 
of  the  Thames  Conservancy  Act,  1857,  to  fill  up  Winck- 
worth's Hole  and  to  extend  their  wharf  to  a  line  with 
Lyon's  Wharf,  which  will  necessarily  block  up  the  plain- 
tiffs access  to  the  river  from  the  west  side  of  his  wharf,  or 
whether  the  plaintiff's  right  of  access  to  the  river  on  the 
west  side  of  his  wharf  is  reserved  to  him  under  the  179t.h 
section. 

There  was  very  contradictory  evidence  as  to  the  extent  to 
which  the  occupiers  of  Lyon's  Wharf  had  used  the  west 
side  of  their  premises  for  the  embarking  and  disembarking 
of  goods  prior  to  1857 ;  but  we  are  of  opinion  that  thew 
was  sufficient  evidence  of  such  user  to  rebut  any  presump- 

(')  Willes,  71.  O  Law  Rep.,  7  Q.  B.,  M6. 
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he  occupiers  of  Winokworth's  Wharf  had  in  any 
red  the  exclusive  right  to  embark  and  dlBembark 
1  Winckworth' B  Hole,  assamin^  that  such  exclu- 
coald  possibly  be  legally  acquired,  and  we  think 

taken  to  be  established  that  the  plaintiff  had,  in 

the  west  side  of  Lyon's  Wharf,  at  the  time  when 
iTvancy  Act  passed,  the   ordinary  rights  of  the 
I  wharf  on  the  banks  of  a  navigable  nver. 
ieed,  was  not  seriously  denied,  and  the  counsel  on 

agreed  that  if  such  an  embankment  as  that  pro- 
3  made  without  the  authority  of  an  act  of  Parlia- 
plaintiS  wonid  have  a  remedy  by  action  at  law  or 
.  equity,  but  they  differed  as  to  what  would  be 
1  of  action  or  suit.  The  defendants'  coonsel  con- 
it  the  plaintiff  could  *raaintain  such  an  [689 
i\j  because  he  would  sufEer  a  particular  damage 
violation  of  a  public  right,  and  that,  therefore, 
to  the  decision  of  the  Court  of  Common  Pleas  in 
r  Kearns  v.  Cordwainers'  Company  {'),  hia  right 
served  by  the  179th  section.  On  the  other  hand, 
tended  by  the  counsel  for  the  plaintiff  that  the 
}remises  abutting  on  a  navigable  river  where  the 

and  re-flows,  has  rights  belonging  to  him  as  a 
roprietor  wholly  distinct  from  the  public  right  of 
I,  by  virtue  of  which  rights  he  can  maintain  an 
inst  any  one  who  prevents  the  tidal  water  from 
his  premises  in  the  ordinary  course  of  the  tide, 
prive  him  of  his  access  to  the  river ;  and,  that, 
whether  this  is  so  or  not,  the  right  of  access  to  the 
t  to  be  held  to  be  a  right  reserved  by  the  179th 

B  been  nnable  to  find  any  authority  for  holding 
Tian  proprietor,  where  the  tide  flows  and  re-flows, 
zhtB  or  natural  easements  vested  in  him  similar  to 
n  have  been  held  in  numerous  cases  to  belong  to 
proprietor  on  the  banks  of  a  natural  stream  above 
:  the  tide ;  and  there  are  such  obvious  distinctions 
Le  two  cases  that  we  are  unwilHngto  hold  that  the 
be  one  necessarily  extend  to  the  other.  In  the 
ivers  where  the  tide  flows  and  re-flowa,  the  soil 
gh-water  mark  and  low-water  mark  and  the  soil 
of  the  river  are  priTna  facie  vested  in  the  Qrown, 
blic  are  entitled  to  the  rights  of  navigation  and 
1  to  use  the  shore,  the  property  of  the  Crown,  for 
)e  of  embarking  and  disembarking,  and  for  other 

(')  8  C.  B.  (N.S.),  388. 
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Sarposes  auxiliary  to  their  right  of  navigation  and  fishing. 
nt  we  cannot  find  any  authority  to  the  effect  that  the  ripa- 
rian proprietor  whose  property  terminates  at  high-water 
mark  has  any  greater  rights  over  the  river  or  the  snore  be- 
tween high  and  low-water  than  any  one  else  except  this : 
that  the  fact  of  his  being  the  owner  of  private  property 
immediately  adjoining  the  shore  of  the  Crown  enables 
him  to  go  on  tlie  shore  for  the  purpose  of  embarking  in 
and  disembarking  from  vessels  on  the  river  at  parts  of  the 
shore  where  other  persons  cannot  get ;  and  at  nigh  water, 
if  the  water  comes  up  to  his  property,  he  can  bring  a  vessel 
690]  close  up  *to  his  property,  and  so  use  his  property  as 
a  wharf  for  the  loading  and  unloading  of  goods. 

These  may  indeed  be  most  valuable  rights,  but  they  arise 
simply  from  the  fact  that  the  person  claiming  them  owns 
land  immediately  abutting  on  a  public  navigable  river, 
which  he,  as  one  of  the  public,  is  entitled  to  use  for 
the  purpose  of  navigation,  and  do  not,  as  it  seems  to  us, 
render  it  necessary  to  hold  that  a  riparian  proprietor  has 
any  rights  over  the  river,  or  the  shore  of  the  river,  beyond 
the  rights  of  the  rest  of  the  public  ;  and  a  man  having  a 
mere  right  of  way,  the  narrowest  possible,  down  to  the  water 
edge,  has  as  much  right  as  the  owner  of  the  most  extensive 
riparian  property  to  the  reasonable  use  of  any  portion  of 
the  navigable  river  for  the  purpose  of  loading  or  unloading 
goods  or  embarking  or  disembarking  passengers  ;  and  if  a 
public  way  went  down  to  the  water  edge,  any  one  of  the 
public  using  that  would  have  the  same  right  of  using  the 
stream. 

The  right  to  stop  a  carriage  or  wagon  in  the  highway  for 
the  purpose  of  taking  up  and  setting  down,  loading  or 
unloading,  is  not  limited  to  and  has  no  necessary  connection 
with  frontage,  e.g.,  the  occupier  of  a  back  workshop  has 
exactly  the  same  rights  as  the  shopkeeper  in  front.  A  coal 
bar^e  m  the  Thames  unloads  at  a  whari,  but  it  loads  from  a 
collier  in  the  pool,  and  it  lies  alongside  the  ship  to  load  in 
exercise  of  precisely  the  same  right  as  when  it  lies  alongside 
the  wharf  to  unload. 

The  only  authority  which  was  cited  for  the  proposition 
that  a  riparian  proprietor  has  such  rights  was  the  case  of 
Hose  Grotes  (*),  and  what  was  said  by  Lord  Hatherley  in 
the  Attorney  General  v.  Coiiservaiors  of  the  Thames  (*), 
which,  however,  was  entirely  founded  on  the  case  of  Rose 
V.  Grotes. 

We  do  not  think  that  the  case  of  Rose  v.  Groves  was  a 

0)  6  Man.  <&  6.,  613.  (*)  H.  <fe  M.,  1. 
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sufficient  authority  for  the  proposition  it  was  cited  to  sup- 
port. It  was  an  action  by  the  occupier  of  a  public-house 
situate  on  the  banks  of  a  navigable  river  for  stopping  the 
access  of  his  cutomers  from  the  river  by  means  of  pieces  of 
timber  floating  on  the  river.  The  declaration  was  ambigu- 
ously framed ;  so  that  it  was  difficult  to  tell  whether  the 
pleader  intended  to  rely  on  the  violation  of  a  public  right 
or  of  a  private  right.  The  right,  as  alleged,  was  not  trav- 
ersed, *the  only  plea  being  "not  guilty;"  but  after  [691 
a  verdict  for  the  plaintiflfa  motion  was  made  in  arrest  of 
judgment,  so  that  the  only  question  to  be  decided  was, 
whether  the  declaration  was  good  after  verdict.  All  the 
judges  were  of  opinion  that  the  declaration  was  good,  upon 
the  ground  that  it  sufficiently  alleged  that  the  plaintiff  had 
suffered  a  particular  damage  from  what  was  an  indictable 
offence  in  a  navigable  river ;  and  in  Kearns  v.  Cordwainers^ 
Company  {^)  Mr.  Justice  Willes  states  this  to  have  been  the 
ground  of  the  decision,  but  some  of  the  judges  in  Rose  v. 
Oroves  (*)  do  also  express  an  opinion  that  the  declaration 
might  be  supported  on  the  ground  that  it  sufficiently  alleged 
a  violation  of  a  private  right,  the  right  alleged  not  being 
traversed  ;  but  they  do  not,  as  I  understand  them,  express 
any  opinion  that  if  the  right  had  been  traversed  it  would 
have  been  proved.  Chief  Justice  Tindal  does,  indeed,  sug- 
gest that  tne  pieces  of  timber  might  drift  close  to  a  bank 
where  the  water  was  so  shallow  that  no  boat  could  go  there, 
and  that  that  would  not  be  a  public  nuisance. 

Now  we  agree  that  if  it  be  possible  to  prevent  the  riparian 
proprietor  from  having  access  from  the  river  to  his  prem- 
ises by  an  obstacle  placed  in  the  river  which  would  not  be  a 
public  nuisance,  this  would  afford  a  ground  for  contending 
that  there  was  such  a  private  right  as  alleged.  It  seems  to 
us,  however,  that  any  such  obstruction  must  necessarily  be 
a  violation  of  the  public  right  of  navigation,  and,  therefore, 
a  public  nuisance.  The  public  right  of  navigation,  as  is 
pomted  out  by  Mr.  Justice  Blackburn  in  Marshall  v.  UUes- 
water  Company  (^\  includes  a  right  of  disembarking  and 
coming  on  shore  at  any  place  where  persons  navigating  a 
river  have  a  right  to  come  on  shore ;  and,  therefore,  if  there 
be  an  obstruction,  although  in  shallow  water,  which  pre- 
vents persons  landing  where  they  are  entitled  to  land,  that 
is  a  public  nuisance.  In  Hose  v.  Oroves  the  customers  who 
were  hindered  or  prevented  from  having  access  to  the  plain- 
tiff's public-house  could   not  have  brought  an  action  on 

{})  6  C.  B.  (N.S.),  888.  (*)  Law  Rep.,  7  Q.  B.,  166. 

(«)  6  Man.  <&  G.,  618.  ^ 
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accoant  of  the  obstruction,  but  surely  tliey  coald  hare 
prosecuted  an  indictment  to  enforce  their  right  of  laoding. 
There  are  two  cases  in  which  the  courts  of  comraoc  law 
692]  have*had  to  consider  the  consequences  of  an  obstruc- 
tion wliich  prevented  persons  from  landing  at  a  wharf 
where  they  were  entitled  to  land.  In  the  Eastern  Counties 
Jtailway  Company  v.  i)orZinfl(')  the  plaintiffs  and  the  de- 
fendant were  the  owners  of  nval  steamboats,  and  were  en- 
titled to  use  the  same  wharf  at  Ipswich,  by  the  license  of 
the  wharfinger,  to  land  and  embark  their  passengers.  The 
wharf  could  onl;?'  be  approached  by  the  steamboats  at  high 
tide,  and  the  plaintiffs  had  placed  a  dummy  in  front  of  t£e 
wharf  to  enable  them  to  land  and  embark  passengers  at  all 
times  of  the  tide.  The  action  was  in  trespass  against  the 
defendant  for  using  the  plaintiffs  dummy,  and  it  was  held 
that  the  defendant  was  entitled  to  use  the  plaintiff's  dnmmy 
at  high  tide  when  the  dummy  prevented  the  defendant's 
vessel  from  getting  to  the  wharf,  but  not  at  low  tide,  when 
the  vessel  could  not  have  got  to  the  wharf  even  if  there  had 
been  no  dummy.  A  great  number  of  pleas  were  pleaded, 
but  they  all  depended  on  the  public  right  of  navigation, 
and  nothing  was  said  about  any  private  right  in  the  wnarfin- 
ger.  In  Marshall  v.  UUeswaler  Company  (*)  the  plaintiff 
was  the  owner  of  the  soil  covered  with  water,  and  kept  np 
a  pier  in  the  lake  which  prevented  the  defendants  from 
bnnging  their  steamboats  close  to  the  land  immediately  ad- 

1'oining  the  pier,  of  which  land  the  defendants  were  lessees, 
'hat,  therefore,  was  a  case  iu  which  the  riparian  proprietor 
was  directly  deprived  of  access  to  his  own  property.  It 
was  held  that  the  defendants  were  entitled  to  use  the  plain- 
tiff's pier,  but  their  right  to  do  so  was  entirely  rested  upon 
the  lake  being  a  public   navigable  lake.     There  were  no 

E leadings,  but  Mr.  Justice  Blackburn  states  what  would 
ave  been  the  proper  plea  for  the  defendants  to  have 
pleaded.  He  says  (),  "I  think  that  if  this  case  turned  on 
a  plea  it  would  be  sufficient  to  allege  that  the  plaintiff 
maintained  the  pier  in  such  a  place  that  it  was  impossible 
for  the  public  to  use  their  right  to  navigate  without  either 
knocking  down  or  removing  it,  and  therefore  the  defendants 
having  a  ri^ht  to  go,  went,  doing  no  unnecessary  damage, 
across  the  pier." 

We  cite  these  cases  not  as  decisions  that  there  is  no  such 
ivate  right  as  alleged,  but  as  proving  that  the  wharfinger 
13]  ia  amply  *protected  in  hia  right  of  access  to  his  wharf 

I)  fl  C.  B.  (N.3.),  821.  ffl  L»w  Bep.,  1  Q.  B.,  173. 
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by  his  interest  as  one  of  the  public  in  the  right  of  public 
navigation,  and  that  there  is  no  necessity  to  invent  any 
private  right  in  him  as  a  riparian  proprietor.  There  also 
appears  to  us  to  be  great  difficulty  in  making  any  sound 
distinction  between  an  obstruction  in  a  river  which  makes 
the  access  to  a  wharf  less  convenient,  and  an  obstruction 
in  the  river  which  absolutely  stops  it  up.  As  a  general 
rule,  whatever  renders  the  enjoyment  of  an  easement, 
either  natural  or  acquired,  less  convenient,  or  partially  ob- 
structs it,  is  as  much  a  violation  of  the  right  as  that  which 
totally  destroys  it.  A  riparian  proprietor  above  the  flow 
of  the  tide  can  bring  an  action  against  a  person  who  diverts 
a  half  or  any  substantial  quantity  of  the  water  as  well  as 
if  he  diverted  the  whole.  So,  a  person  entitled  to  a  car- 
riageway or  a  footway  can  bring  an  action  against  a  person 
who  puts  up  a  gate  or  a  stile  where  there  was  no  gate  or  stile 
before,  althougn  such  gate  or  stile  may  only  cause  a  slight 
inconvenience  m  using  the  way.  If  a  wharfinger  had  really 
a  private  right,  distinct  from  the  public  right  of  navigation, 
to  a  free  access  from  the  river  to  his  wharf,  it  seems  to  us 
that  he  could  bring  an  action  grounded  on  his  private  right 
against  any  one  who  rendered  that  access  less  convenient ; 
but  Kearns  v.  Cordwainers*  Company  (*)  and  the  Attorney- 
OeneraZ  v.  Conservators  of  the  Thames  (')  are  direct  deci- 
sions that  he  can  bring  no  such  action. 

On  the  whole,  we  are  of  ^  opinion  that  the  right  of  a 
wharfinger  to  bring  an  action  or  file  a  bill  on  account  of  an 
obstruction  in  the  river  which  renders  the  access  to  his 
wharf  less  convenient,  and  his  right  to  bring  an  action  or 
suit  on  account  of  an  obstruction  in  the  river  which  de- 

{)rives  him  of  all  access  to  his  wharf,  depend  on  the  same 
egal  principle,  namely,  that  he  suffers  a  particular  damage 
from  a  public  nuisance,  and  that  in  neitner  case  is  there  a 
violation  of  anj^  private  right  of  his,  distinct  from  the  pub- 
lic right  of  navigation  which  is  in  all  the  Queen's  subjects. 
If  this  conclusion  is  correct,  it  seems  to  us  to  follow  that 
we  cannot  affirm  the  decision  of  the  Vice- Chancellor  con- 
sis  tentiy  with  the  cases  of  Kearns  v.  Cordwainers*  Com- 
pany and   the  AUorney-Oeneral  v.  Conservators  of  the 
Thames^  and  we  are  celtainly  not  prepared  to  *overr  [694 
rule  these  decisions.    They  have,  no  doubt,  been  exten- 
sively acted  upon,  and  we  think  they  were  rightly  decided. 
If  the  conservators  could  not  license  the  erection  of  any 
wharf  or  pier  which  to  a  greater  or  less  extent  interfered 
with  the  access  of  any  wharfinger  to  his  wharf,  the  conser- 

(»)  6  C.  B.  (N.S.),  888.  («)  1  H  <k  M.,  1, 
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vators  could  not  exercise  their  powers  in  the  wa;^  intended 
by  the  Legislature.  We  think  that  the  rights  which  are  re- 
served by  the  179th  section  are  the  private  rights  of  the 
owners  and  occupiers  of  wharfs,  and  not  their  interest  in 
the  public  navigation  of  the  river. 

On  these  grounds  we  think  that  the  decree  of  the  Vice- 
Chancellor  must  be  reversed  and  the  bill  dismissed  with 
costs,  except  the  costs  occasioned  by  the  defendants  the 
Fishmongers'  Gompany^s  claim  of  an  exclusive  right  to  the 
use  of  Winckworth's  Hole,  which  costs  are  to  he  paid  to 
the  plaintiff,  one  set  of  costs  to  be  set  off  against  the  other. 

Solicitors  for  the  plaintiff:  Messrs.  BretteUy  Bmythe  & 
Brettdl. 

Solicitors  for  the  Fishmongers'  Company :  Messrs.  Hum- 
phreys &  Morgan, 

See  ante,  886  note. 
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.CKNOWLEDGMENT. 

lort  allowed  a  certificate  of  ack- 
gment  under  3  A  4  Wm.  i,  c.  74, 
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tag  to  have  kept  out  of  the  way  of  the 
BauiDg  vessel.     The  Barker,  699 

6.  Salvage.  Salvage  services  having  been 
rendered  to  a  ship  laden  with  cargo,  a 
salvage  suit  was  instituted  against 
ship,  freight  and  cargo.  Separate  ap- 
pearances Were  entered  on  behalf  of 
the  owner  of  the  ship  and  the  owner 
of  the  careo.  The  owner  of  the  carso 
filed  an  affidavit  of  value  stating  the 
value  of  the  cargo,  and  the  owner  of 
the  ship  filed  an  affidavit  of  valne  stat- 
ing the  value  of  the  ship  and  freight. , 
At  the  hearing,  the  court,  taking  ^ese 
values  as  accurate,  by  its  decree 
awarded  to  the  salvors  a  certain  sum 
as  salvage.  Some  time  afterwards,  the 
owner  of  the  cargo  discovered  that  he 
had  by  mistake  included  in  his  yalu- 
ation  of  the  cai<go  the  value  of  the 
freight,  and  that  the  freight  was  of 
more  value  than  appeared  by  the  affi- 
davit of  value  filcKi  on  behalf  of  the 
owner  of  the  ship,  and  he  made  appli- 
cation to  the  court  to  reduce  the  value 

*  of  the  cargo,  and  to  reduce  the  amount 
it  had  previously  decreed  as  salvage. 
On  the  mistake  being  proved  : 

Meld,  that  the  court  had  power  to 
correct  the  mistake  and  to  make  the  ne- 
cessary alterations  in  the  decree.  The 
Armstrong.  663 

7.  The  captain  of  a  Queen's  ship  lyin^ 
at  anchor  in  a  foreign  port  received 
intelligence  that  an  English  steamer 
was  outside  the  port  disabled,  and  in 
a  position  of  great  danger,  and  com- 
municated with  the  master  of  a  screw 
steamer  which  was  under  charter  to 
the  Lords  of  the  Admiralty  as  a  trans- 
port, and  was  theu  coaling  in  the  port 
In  consequence  of  this  communication 
the  transport,  after  taking  on  board 
one  officer  and  a  party  of  petty  officers 
and  seamen  from  the  Queen's  ship,  pro- 

•  ceeded  to  the  disabled  vessel  and  suc- 
ceeded in  placing  her  in  safety.  As 
salvage  remuneration  for  the  services 
BO  rendered  a  sum  of  £1,000  was  ten- 
dered and  accepted  in  a  cause  of  sal- 
vage instituted  on  behalf  of  the  own- 
ers, master,  and  crew  of  the  transport, 
and  the  captain,  officers,  and  crew  of 
the  Queen's  ship.  On  an  application 
to  apportion  this  sum : 

The  court  awarded  £400  to  tlie  owners, 
master,  and  crew  of  the  transport, 
£400  to  the  captain  of  the  Queen's  ship 
and  the  party  of  petty  officers  and 
seamen  who  went  on  board  the  trans- 1 


port,  and  £200  to  the  officer  who  ae- 
oompanied  them. .  The  Nile,  69S 

See  Bill  of  Lading,  420. 
Ships  and 


ADVANCEMENT. 

1.  Stock  which  had  been  acquired  by  a 
lady  as  the  survivor  of  her  husband, 
who  had  transferred  it  into  tiieir  joint 
names,  was  transferred  by  her  into  the 
names  of  herself,  her  daoghter,  who 
had  recently  married,  and  her  daugh- 
ter's husband;  and  the  dividends  of 
the  stock  were  enjoyed  by  the  tnns- 
feror  during  her  life.  The  daughter 
predeceased  her  mother,  and  the  son- 
in-law  survived  them  boUi : 

Held  (affirming  the  decision  of  Esll, 
y.C),  that  there  was  no  resaltinr  trust, 
and  that  the  son-in-law  was  entitled  to 
the  fund.    JBattione  v.  Sailer.  714 


AGENT. 
See  Criminal  Law,  64S-645 

PjUNCIFAL  AND  AqKMT. 
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AGREEMENT. 

Held  (reversing  the  decision  of  Baooo, 
y.C),  that,  under  an  agreement  for  a 
lease  to  contain  "  all  dsiu]  and  custom- 
ary mining  clauses,"  the  landlord  was 
not  entitled  to  have  inserted  in  the 
lease  a  proviso  for  re-entry  on  bresch 
of  any  of  the  covenants  by  the  leseee, 
or  otherwise  than  on  non-payment  of 
rent. 

Semble,  the  role  is  not  limited  to 
mining  leases.     HodglUnton  v.  Crow. 

See  Alteration,  679,  686  noU. 
Performance,  866. 
Title,  662,  577  note, 
TJsAOE,  177,  210  fwle. 


ALTERATION. 

The  pbdntiff  was  employed  by  the  de- 
fendant to  erect  buildings  on  ^e  defion- 
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danf  8  lAnd  upon  written  conditions, 
which,  after  being  signed,  were  kept  on 
the  defendant's  behalf  by  his  architect. 
One  of  the  conditions  made  the  archi- 
tect's certificate  a  condition  precedent 
to  the  right  to  payment.  The  plaintiff 
having  been  paid  for  all  the  works  for 
which  the  architect  had  certified,  sued 
upon  a  quantum  meruit  in  respect  of 
works  for  which  no  certificate  had 
been  given.  The  defendant,  in  answer, 
set  up  the  conditions,  in  which  ap- 
peared an  erasure  in  a  material  part. 
The  jury  having  found  that  the  erasure 
was  made  by  the  architect  after  the 
plaintiff  had  signed,  the  plaintiff  con- 
tended that  the  document  was  void,  and 
that  he  might  sue  on  a  guarUum  meruiL 
Heidf  that,  notwithstanding  the  era- 
sure, the  conditions  were  either  still 
the  governing  document,  or  at  least 
must  be  looked  at  to  see  what  were 
the  real  terms  of  the  contract ;  and  that 
the  plaintiff  could  not  recover.  Pai- 
tinaon  v.  LuckUy,  579,  585  note^ 

See  WttLS,  704. 


ANIMALS. 
1.  Carriers  not  watering.     847,  851  note. 
9L  To  whom  increase  of  belongs.  418  note. 


APPROPRUTION. 
See  Bavkino,  751,  829. 


ARBITRATION. 

1.  To  bring  a  dispute  within  the  arbitra- 
tion clause  of  the  rules  of  a  benefit 
buildinff  society,  it  must  be  one  which 
arises  between  the  trustees  and  the 
party  claiming  <u  member  of  the  society. 

2.  The  plaintiff  was  a  transferee  for  value 
of  shares  in  a  benefit  building  society. 
The  transferor  had  been  the  secretary 
of  the  society,  and  in  that  capacity  had 
incurred  liabilities  to  the  trustees  to  a 
considerable  amount.  The  latter,  after 
the  transfer,  but  before  they  had  notice 


of  it,  passed  a  resolution  to  forfeit  the 
shares  of  the  transferor,  and  appropri- 
ated their  value  towards  the  demsit. 
The  plaintiff  sued  the  trustees  for  refos- 
ing  to  admit  him  to  the  benefits  to 
which  he  claimed  to  be  entitled  as  a 
member  of  Uie  society  and  as  the 
holder  of  shares  therein.  The  defen- 
dants pleaded  that  the  cause  of  action 
was  "  a  dispute  between  the  defendants 
as  trustees,  and  the  transferor  as  a 
member,  and  the  plaintiff  as  a  person 
claiming  on  account  of  a  member  of 
the  society,  and  was  a  dispute  wMch 
according  to  the  rules  of  the  society 
and  the  statutes  ought  to  be  settled  by 
arbitration :" 

Held,  that,  as  the  trustees  denied  the 
right  of  the  plaintiff  to  be  a  member 
of  the  society,  they  were  estopped  from 
saying  that  the  dispute  was  a  dispute 
between  them  and  him  as  a  member, 
within  the  rule.  PrenHee  v.  London, 
etc.  611 

See  P&mciPAL  and  Agent,  769,  776  note. 


ARCHITECT. 
See  Peincipal  and  Agent,  769,  776  note. 


ASSESSMENT. 
See  Municipal  Corpobation,  287, 290  note. 


ASSIGNMENT. 

1.  When  check  or  order  upon  fimd  oper- 
ates as.  268  note. 

See  Bankbh,  751,829. 


ATTACHMENT. 

1.  Under  a.  61  of  the  Common  Law  Pro- 
cedure Act,  1864,  an  order  may  be 
made  not  only  attaching  an  accruing 
debt  in  the  hands  of  the  garnishee,  but 
also  an  order  for  payment  of  the  accru- 
ing debt  when  it  shall  become  payable 
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by  the  eamiBhee  to  the  jadgment  cred- 
itor. It  U  not  neoessarj  to  wait  till 
the  debt  has  become  actuaUy  payable 
before  making  the  order  for  payment 
Tajpp  y.  J(me$.  888 

2.  In  favor  of  non-reeidenta.        441  note. 


AUTREFOIS  ACQUIT. 
See  CaninfAL  Law,  654,  657  note. 


B. 


BAILMENT. 


See  Ckiminal  Law,  648,  645  note. 


BANKER. 

1.  After  check  presented  has  no  right  to 
apply  drawer's  funds  to  other  objects. 

268  note, 

2.  Customers  of  country  bankers  paid  into 
the  bankers  a  sum  of  money  in  bank 
notes  and  also  some  bills  of  exchange 
to  be  remitted  to  London  in  order  to 
meet  certain  acceptances.  The  bank- 
ers sent  to  their  London  aeents  the 
bills  and  some  bank  notes,  wiui  a  letter 
ducting  them  to  pay  a  certain  sum  of 
money,  also  giving  them  notice  of  the 
acceptances  as  payable  at  their  bank, 
and  giving  directions  as  to  other  busi- 
ness. The  country  bankers  stopped 
payment,  owing  a  large  balance  to  the 
London  bankers : 

Held,  that,  as  between  the  country 
customers  and  the  London  bankers 
there  was  no  appropriation  of  the  bills 
and  notes  to  meet  the  acceptances,  and 
that  the  London  bsDkers  could  retain 
the  bills  and  notes  without  meeting  the 
acceptances.     Johnson  y.  Robartt.     751 

8.  G.  was  in  the  habit  of  drawing  bills  on 
Y.  and  of  sending  him  bills  to  put  him 
in  funds  to  meet  them.  A  separate 
account  of  these  transactions  was  kept, 
styled  "  No.  1  accouut,"  and  the  letters 
inclosing  the  remittances  directed  them 
to  be  placed  to  (i.'s  credit  in  Account 


No.  I.     Accounts  were  made  out  half- 
yearly.     Each  remittance  was  entered 
under  the  date  when  the  bill  came  to 
hand,  but  if  it  became  payable  before 
the  close  of  the  account,  G.  was  ered- 
ited   with    interest   for    the    interral 
between  the  day  of  its  falling  doe  and 
the  close  of  the  account     If  it  fdl  due 
after  the  close  of  the  account,  he  was 
debited  with  interest  for  that  period. 
If  a  remitted  bill  was  dishonored.  G. 
was  debited  with  the  costs;,  and  entries 
of  principal  and  interest  were  made  on 
the  opposite  side  of  the  accomil  so  as 
virtually  to  strike  the  bill  out  of  the 
account      Y.   stopped    payment,   and 
made  a  statutory  ccnnpodtion  oi  Z9,Ad, 
in  the  pound  with  his  creditors,  indnd- 
ing  the  holders  of  his  outstanding  ac- 
ceptances for  G.     At  the  time  of  the 
stoppage  if  he  was  credited  with  only 
3«.  id,  in  the  pound  on  these  accept- 
ances, the  balance  was  in  favor  of  6., 
without'  taking  into  account  a  number 
of  bills  remiUed  by  G.   and  still  re- 
maining in  specie.    "G.,  who  was  domi- 
ciled in  Spain,  shorUy  afterwards  en- 
tered into  some  composition  with  his 
creditors,  but  its  nature  did  not  appear. 
The  registrar  decided  that  the  remit- 
tances  remaining  in  specie  belonged 
neither  to  the  biU-holders  nor  to  G., 
but  to  Y.    G.  appealed,  but  the  bill- 
holders  did  not: 

Hdd,  that  the  remittances  were  ap- 
propriated to  No.  1  account  And  that, 
as  Y.  had  been  fully  reimbursed  all  that 
he  had  paid  or  was  liable  to  pay  for  6. 
on  that  account,  the  remittanoea  re- 
maining in  specie  belonged  to  G.  Et 
parte  Qomez.  829 

See  Corporations,  287,  268  note. 


BANKRUPTCY, 

1.  The  concluding  words  of  the  92d  sec- 
tion of  the  82  &  88  Vict  c.  71  (the 
Bankrupt  Act  1869),  giving  protection 
to  payments,  ^c,  niade  as  therein  spe- 
cified, apply  to  a  creditor  of  the  bank- 
rupt and  not  merely  to  his  transferee. 

2.  Where,  therefore,  a  person  sold  gooJ-s 
to  another  as  upon  a  cash  credit  and, 
just  before  the  credit  expired,  received 
from  the  vendee,  then  on  the  eve  of 
bankruptcy,  payment  for  those  goodi. 
being,  at  the  time  of  such  payment, 
entirely    without  knowledge   or  even 
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siiBplcion  of  the  ^e  state  of  the  ven- 
dees  clrcomstances,  he  was  held  to  be 
protected. 

8.  S.,  a  calico  merchant  at  Manchester, 
Bold  calico,  in  September,  to  M.  <&  W., 
calico  printers  there,  on  the  usual  terms 
of  the  Manchester  market,  which  would 
have  made  payment  due  on  the  2d  of 
December.  M.  <b  W.  were  at  the  time 
of  the  purchase  (though  quite  unknown 
to  S.)  in  insolvent  circumstances.  In 
November  M.  <fe  W.  sold  a  lar^  part 
of  their  stock-in-trade,  and  directed 
their  cashier  to  pay  their  trade  cred- 
itors. The  cashier  did  so,  and  on  the 
22d  of  November  paid  S.,  taking  dis- 
count  and  rebate  of  interest  in  the  or- 
dinary way.  M.  <&  W.  were  largely 
indebted  to  other  persons  for  advances, 
and  on  banking  accounts.  On  the  8d 
of  December,  M.  <&  W.  filed  a  petition 
for  liquidation,  and  a  trustee  was  ap- 
pointed. The  trustee  sought  to  get 
back  the  money  which  had  been  paid 
toS.: 

Hdd  (duh.  Lord  Selbome),  that  S. 
was  protected  as  "a  payee,  in  good 
faith,  and  for  valuable  consideration," 
within  the  word  of  the  92d  section  of 
the  Bankruptcy  Act,  1869.  JButeher  v. 
JStead.  211 

4.  A  judgment  creditor,  who  has  obtained 
and  served  on  the  garnishee  a  gar- 
nishee order  mn,  under  s.  61  of  the 
Common  Law  Procedure  Act,  1854,  be- 
fore a  petition  for  liquidation  has  been 
presented  by  the  judgment  debtor,  is 
a  cre<Utor  holding  a  security  on  the 
debtors  property  within  the  meaning 
of  8.  12  of  the  "Bankruptcy  Act,  1869 
(82  S  83  Vict  c.  71).  towe  v.  Blake- 
more.  291 

5.  When  the  creditors  of  a  liquidating 
debtor  have  passed  a  resolution  grant- 
ing him  his  discharge,  his  after-ac- 
quired property  does  not  vest  in  the 
trustee,  but  belongs  to  the  debtor,  al- 
though no  resolution  closing  the  liqui- 
dation has  been  passed. 

6.  Where  proceedings  for  liquidation 
have  been  institute  by  partners,  and 
the  joint  creditors  have  jiassed  a  reso- 
lution fur  liquidation  and  appointed  a 
trustee,  the  separate  estate  of  each  part- 
ner, as  well  as  the  joint  estate,  vests 
in  the  truHteo  so  appointed  ;  and  if  no 
resolution  is   jiassed  by   the   separate 


creditors,  the  trustee  must  administer 
the  separate  estate  according  to  the 
laws  of  bankruptcy.  Li  such  a  case  a 
discharge  by  the  joint  creditors  will 
not  operate  to  discharge  any  partner 
or  his  separate  estate  from  his  separate 
debts.    Mbs  v.  Baulnois.  729 

7.  When  the  creditors  of  a  liquidating 
debtor  have  passed  a  resolution  grant- 
ing him  his  discharge,  his  after-acquired 
property  does  not  vest  in  the  trustee 
for  the  benefit  of  the  creditors,  but  be- 
longs to  the  debtor ;  although  no  reso- 
lution fixing  the  close  of  the  liquida- 
tion has  been  passed.    Bennetts  IVuets, 

788 

8.  Where  the  result  of  recovering  prop- 
erty alleged  to  have  been  delivered  to 
a  creditor  by  way  of  fraudulent  prefer- 
ence would  not  be  for  the  benefit  of  the 
creditors  at  lar^e,  but  of  an  individual 
creditor  who  cTaims  a  security  on  it, 
the  trustee  ought  not  to  take  proceed- 
ings for  the  recovery  of  the  property 
himself,  nor  will  the  individual  creditor 
be  allowed  to  take  them  in  his  name. 
Mt  parte  Cooper.  755 

See  Criminal  Law,  620. 
Fraud,  722,  725  note, 
Intkrfleader,  481. 
Set-off,  522. 


BIGAMY. 
See  Crihinal  Law,  619,  682. 


BILL  OF  EXCHANGE. 

1.  The  contract,  which  a  party  transfer- 
ring for  value  the  property  in  a  bill  of 
excmange  makes  with  the  transferee, 
is  that  he  warrants  that  the  bill,  hav- 
ing been  accepted  by  the  drawee,  shall 
on  being  presented  at  the  time  it  be- 
comes due,  be  paid ;  that  is,  he  engages 
as  surety  for  the  duo  performance  oy 
the  acceptor  of  the  obligations  which 
the  latter  takes  upon  himself  by  the  ac- 
ceptance. The  liability  of  the  trans- 
feror, therefore,  is  to  be  measured  by 
that  of  the  acceptor,  whose  surety  ho 
is ;  and  as  the  obligations  of  the  accep- 
tor are  to  be  determined  by  the  /ear  loci 
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of  perfonxumoe,  bo  also  must  be  the  ob- 
ligations of  the  surety. 

2,  A  bill  of  exchange  was  drawn  and  ih- 
dorsed  by  the  defendants  in  England 
upon  French  subjects  resident  in  Paris, 
and  was  accepted  by  them  in  Paris. 
The  bill  on  the  face  of  it  was  payable 
on  the  6th  of  October,  1870;  before 
that  date  the  Emperor  of  the  French,  in 
consequence'of  the  war  with  Germany, 
enlarged  the  time  for  the  payment  and 
protesting  of  current  bills  of  exchange 
for  one  month ;  and  the  time  was  after- 
wards enlarged  from  time  to  time  by 
the  government  of  France  for  the  time 
being.  By  these  enlargements  of  time 
the  defendants'  bUl  did  not  become 
payable  till  the  6th  of  September, 
1871.  On  that  day  the  bill  was  pre- 
sented to  the  acceptors  and  payment 
refused;  and  it  was  duly  protested, 
and  due  notice  of  dishonor,  ic,  given 
to  all  the  parties : 

Heldf  that  the  defendants  were  liable 
on  the  bill  at  the  suit  of  their  indorsee 
for  value.    Rougtietie  v.  Overmanft, 

880,  847  noU. 

8,  Jkiys  of  grace,  to  be  governed  by  law 
of  place  of  payment  847  noie. 

See  PaoTXST. 


BILLS  OF  LADING. 

1.  By  a  charterparty  for  the  conveyance 
of  a  cargo  of  coal  from  Cardiff  to  Bue- 
nos Ayres,  it  was  stipulated  that  the 
master  should  "  sign  bills  of  lading  for 
the  cargo  put  on  board  as  presented  to 
him  by  the  charterers,  without  preju- 
dice to  the  terms  of  the  charterparty." 
On  arrival  at  the  port  of  discharge,  it 
was  found  that  the  coal  delivered  to 
the  consignees  was  lees  by  thirty-two 
tons  than  the  quantity  mentioned  in 
the  bills  of  lading,  and  the  owners 
were  called  upon  to  pay,  and  paid,  the 
difference  of  value  to  the  consignees. 
In  an  action  by  the  owners  against 
the  charterers  to  recover  the  amount 
so  paid : 

Beldf  that,  inasmuch  as  the  owners 
were  under  no  legal  liability,  either  at 
common  law  or  under  the  Bills  of  Lad- 
ing Act,  to  pay  for  such  deiicieocy,  the 
action  was  not  maintainable. 


2.  A  shipowner  is  nqt  estopped  by  the 
signature  of  the  biU  of  lading  by  the 
master  from  showing  that  the  goods  or 
some  of  them  were  never  actually  pat 
on  board.    Brown  v.  FaweQ,  etc        4M 

See  Caxbre,  690. 


BILL  OF  SALE. 
See  Chattel  Moatoaox,  469. 


BONA  FIDE  PURCHASER. 

See  BAinaiupTGT,  211. 

Executobb  and  Administratobs,  115. 

nenote. 
Mobtoaoe,  792. 


2. 


BONDS. 

Scrip  Issued  in  England  by  the  agent 
of  a  foreign  government,  by  which  the 
holder  is  to  be  entitled,  on  payment  in 
full  of  the  instalments  due  from  ham,  to 
delivery  by  the  agent  of  definite  bonds 
of  the  foreign  government  on  their  ar- 
rival in  this  country,  and  which  by  the 
usage  of  bankers  and  dealers  in  poblio 
securities,  is  transferrf^d  by  mere  deliv- 
ery, passes  by  such  delivery  to  a  boma 
fiae  holder  for  value  without  title. 
Goodwin  v.  JiobarU,  091,  610  notfe. 

When  negotiable  and  when  not. 

eiOiMli; 


BOOTY  OF  WAR. 
See  Wab,  689. 


BROKER. 

See  Trovkr.  188, 177  noie 
Usage,  177,  210  note. 


hae  a  prima  fadt  right  to  pro- 
alCogether  the  placine  of  uif 
Btoae  in  hU  churchyaM,  subject 
I  control  of  the  ordinary.  Where 
icambent  haa  refused  to  allow  a 
atone  to  be  erected  and  applica- . 
iS  made  to  the  ordinary  for  a  fo- 
(or  lt»  erection,  it  is  in  the  diacre- 
if  the  ordinary  to  erant  or  refuae 
iltj,  and  where  the  Dishop  baa  ei- 
id  an  adverse  oplnioD  to  the 
stone,  and  his  chancellor  has  re- 
a  faculty  the  Court  of  Appeal 
ot  overrule  the  dedaion  mileBs  it 
ar  (hat  the  diacretion  vmted  in 
rdinary  has  been  improperly  ei- 


A  permanent  mlniater  < 

deaominatiun.  was  buried  in  the 
hyard  of  the  parish  In  which  her 

resided.  The  Incumbent  ot  the 
1  refosed  to  allow  a  stone  with  aa 

eion  describing  the  deceased  as 
aghter  of  He  "Rev."  H.  K„ 
ileyan  Minleler,"  to  be  erected 
:he  grave.  H.  K.  then  applied  to 
iahop,  and  the  bishop  replied  by 
,  and  expressed  an  opinion  that 
tie  of  reverend  should  not  be  al- 
.  npun  the  stone.  Formal  appli- 
I  waa  then  made  to  the  chaacellor 
e  diocese  to  ieane  the  aaoal  cita- 
in  order  to  obtain  a  facnity  for  tbe 
rai  of  the  stone,  and  after  argu- 
he  refused  to  do  so.  On  appeal, 
ean  of  the  Court  of  Arches,  with- 
ironounclng  Chat  the  prefixing  of 
[tie  "reverend"  was  illegal,  af- 
1  the  deci^ou  of  the  court  below. 


CANAL. 
Bit  Watcbcovksu,  S 


itilT  WAS   a  person  in  charge  of   4,  How  far  shipper  consignees  a 
,  which  were  sunt  from  Angcrton        iuake,B|>ecial  contract.  2 

4  Kng.  Rep.  108 
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Newcastle,  N.E.  If  it 
sired  that  any  drover  or  person  ac- 
compaoijiing  the  live  stock  shall  be  al- 
lowed to  travel  in  the  BBme  train  as 
the  live  stock  withoot  paying  a  fare. 
he  must  travel  at  his  own  risk,  and 
must  either  sign  thia,  in  token  that  be 
agrees  to  travel  at  hia  own  risk,  or  he 
must  pay  tare  as  a  passenger :  I  agree 
to  travel  at  my  own  risk  without  pay- 
ing any  fare,  and  accept  a  free  pass 
subject  to  the  following  conditions: 
....  Tliat  the  holder  is  anbject  to 
the  by-laws  of  the  company,  and  he 
exonerates  the  company  from  all  re- 
spon^bility  for  injury  or  loss  to  him- 
self, howsoever  occasioned,  on  the  jour- 
ney for  wliich  It  is  issued  or  used." 
There  was  a  place  for  the  wgnatnre  ot 
the  drover  at  the  iwttom ;  the  plaintiif 
did  not  sign  it ;  but  he  travelled  by  the 
same  trun  as  the  sheep  without  pacing 
any  fare.  Tlie  North  British  Railway 
goes  no  farther  than  Morpeth,  and  the 
ebeep  and  plaintiff  were  carried  on  in 
the  same  trucks  and  carriage,  attached 
to  a  train  of  defendant^,  the  Korth 
Eastern  Railway  Company,  On  defen- 
dania'  line  to  Newcastle,  under  ar- 
rangements between  tbe  two  compBDies. 
After  the  train  left  Morpeth,  it  was 
run  into  by  another  train  of  defen- 
dants, owing  to  the  negligence  of  defen- 
dants' servants  in  charge  of  that  other 
train,  snd  plaintiff  was  injured  ; 

H^,   that  the  ticket  under  which 

tiaintiff  travelled  meant  that  he  should 
e  at  his  own  riiik  during  the  whole  of 
the  journey;  and  it  extended  to  protect 
defendants  just  in  the  same  way  aa  it 

Srotecled  the  North  British  Company 
'om  all  liability  for  the  consequencea 
of  any  risk  connected  with  the  tr^n  or 
line  of  railway.  HoJl  v.  tforSi  Bcalem, 
etc.  ^6»,  S7S  Kott. 
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6.  Not  watering  animals.     S47,  851  noU. 

6.  The  plaintiff  delivered  to  the  defen- 
dants, a  railway  company,  a  case  of 
drawings,  of  greater  value  than  £10,  to 
be  carried  from  C.  to  L.  The  defen- 
dants' servants  at  C.  put  it  into  a  truck, 
which  was  shunted  into  a  siding  of 
easy  access  to  the  publi&  The  case 
was  stolen  by  some  one  at  C.  The 
plaintiff  having  sued  to  recover  the 
value  of  the  drawings,  the  defendants 
pleaded  under  the  Carriers  Act  (11 
Geo.  4  A  1  Wm.  4,  c  68),  to  which  the 
plaintiff  replied  felony  by  the  defen- 
dants' servants.  At  the  trial  the  judge, 
on  the  authority  of  Vaughton  v.  Zon- 
don  and  North  Western  Ry.  Co.  (Law 
Rep.,  9  Ex.,  93 ;  8  Eng.  Rep.,  686),  di- 
rected the  jury  that  if  the  facts,  in 
their  opinion,  were  more  consbtent 
with  the  guilt  of  the  defendants'  ser- 
vants than  with  that  of  any  other  per- 
son not  in  their  employ,  tliat  was  suffi- 
cient to  call  upon  the  defendants  for  an 
answer,  which  not  having  been  given, 
the  inference  might  well  oe  that  a  fiel- 
ony  had  been  committed  by  some  of 
the  defendants*  servants: 

Htld,  a  wrong  direction:  for  that 
the  greater  probability  that  the  goods 
were  stolen  by  the  defendants'  ser- 
vants merely  arose  from  their  having 
greater  opportunity  of  committing  tlie 
theft ;  and  that  this  alone  did  not  make 
out  a  prima  fade  case  that  the  felony 
had  been  committed  by  one  of  the  de- 
fendants' servants.  McQueen  v.  Oreat 
Western,  etc.  869,  878  note. 

7.  The  defendant  was  the  agent  of  a  rail- 
way company  for  collecting  and  deliv- 
ering goods  and  parcels,  and  also  car- 
ried on  upon  his  own  account  the 
business  of  a  carrier,  removing  goods 
and  furniture  for  hire  for  all  persons 
indifferently  who  applied  to  him,  in  his 
own  vans,  which  he  sent  by  road  or 
rail  to  all  parts  of  England,  the  goods 
and  furniture  beina[  previoifely  in- 
spected before  any  contract  was  made. 
Generally  in  such  contracts  the  van  or 
vans  were  hired  by  and  tilled  with  the 
goods  of  one  person  only.  The  plain- 
tiff having  applied  to  the  defendant  to 
roraove  hia  furniture  from  one  town  to 
another,  and  the  defendant's  foreman 
having  inspected  it,  the  parties  i^reed 
that  the  defendant  should  remove  the 
furniture  for  £22  !<).*.,  the  defendant 
"  undertaking^  risk  of  breakngoft  (if  any) 


not  exceeding  £6  on  any  one  article.* 
After  the  furniture  was  placed  in  the 
defendant's  vans,  and  while  in  transit, 
it  was  burnt  without  any  negligenoe 
on  the  defendant's  part  The  plain- 
tiff having  broue^ht  an  action  for  the 
loss,  contended  wat  the  defendmnt  was 
liable  as  a  common  carrier : 

Held  (affirming  the  judgment  of  the 
court  below),  that  the  s|^cial  contract 
showed  that  the  parties  intended  to 
limit  the  defendant's  liability  to  loss  by 
breakage  or  by  the  defendant's  negli- 
eence,  and  excluded  any  question  of 
liability  as  a  conomon  carrier;  and 
that  the  pluntiff  could  not  reoorer. 
Seai/e  v.  ParramL  611,  618  mote, 

8.  A  shipowner  signed  bills  of  lading  for 
the  due  delivery  of  cargo  at  the  port  of 
discharge,  the  dang^«  of  the  seas  and 
fire  only  excepted  : 

Held,  that  the  exceptions  in  the  bills 
oi  lading  did  not  operate  to  protect  him 
from  lifl^ility  for  dam^e  done  to  the 
cai^o  by  sea  water,  let  into  the  bold  in 
consequence  of  the  barratrous  act  of 
the  crew  in  boring  holes  in  the  ship 
during  her  voyage,  for  the  purpose  of 
scuttling  her. 

9.  Difference  between  "dangers  of  the 
seas "  in  a  bill  of  ladinsand  in  a  policy 
of  marine  insurance.    2^  Chatea,    690 

See  Bell  of  Lading,  420. 


CASES    OVERRULED.    REVERSED 
AND  CONSIDERED. 

Andert&n  ▼.  Morice,  11  Eng.  B.,  25S, 

reversed.  455 

Ashbury,  ete.^  v.  Biche,  10  Eng.  Bep., 

396,  reversed.  43 

Beattie  v.  Lord  Ehury,  9  Eng.  R,,  64, 

see  337 

Bennett's  TrusU,  L.  R,  19  Eq.,  345, 

overruled.  739 

Bennett's  Trusts,  L.  R.,  19  Eq.,  245,  re- 

versed.  738 

BuicJier  v.  Stead,  10  Eng.  R..  607,  af- 

firmed.  211 

Carter  v.  Sandars,  2  Drew. ,  248,  dissap- 

proved.  793 

Clarke  v.  Orowdee,  L.  R.,  4  C.  P.,  6:i8. 

followed.  444 

Codrington  v.  Codrington,  6  Eng.  R., 

5(W,  varied.  223 
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Gooper  v.  Cre9weU,  L.  R.,  2  Chy.,  113, 
122,  followed.  792 

Corser  v.  CaHrigM^  7  Eng.  R.,  609,  af- 
finned.  115 

CtMen  V.  Trimble,  L.  R.,  7  Q.  B.,  416, 
approved.  847 

Dawldm  v.  Bx>keby,  5  Eng.  R.,  212,  af- 
firn^.  127 

Duncan  v.  Caahin,  14  Eng.  R.,  411, 
followed.  481 

JPh'tmcMco  V.  Masaey,  4  Eng.  R.,  475, 
approved.  855 

Freedom,  The,  L.  R.,  3  P.  C,  594,  dis- 
cussed. 690 

Qib9(m,  Matter  of,  L.  R.,  2  Eq.,  669, 
explained.  108 

Goodwin  v.  Eobarts,  12  Eng.  R.,  525, 
affirmed.  591 

QreeniDay,  Matter  of,  L.  R.,  16  Eq., 
619,  disapproved.  291 

Hardman  v.  Booth,  1  H.  &  C,  803,  ap- 
proved. 188 

ffolUns  V.  FbtDler,  8  Eng.  Rep.,  232,  af- 
firmed. 188 

Hudson  V.  McRae,  4  B.  &  S.,  585,  fol- 
lowed. 880 

Love  V.  Gaze,  8  Beavan,  472,  dis- 
cussed. •  1 

Mahony  v.  East  Holyford,  etc.,  Irish 
L.  R.,  7  C.  L.,  169,  reversed.        287 

Mahony  v.  East  Holyford,  etc.,  Irish 
L.  R.,  5  G.  L.,  508,  affirmed.         287 

Moriee  v.  Aylmer,  11  Eng.  R.,  508,  af- 
firmed. 108 

Morris  v.  Livie,  1  Y.  &  C,  Chy.,  880, 
followed.  792 

Oakes  v.  Oakes,  9  Hare,  666,  overruled, 

108 

OrffilTs  Case,  21  L.  T.  Rep.,  N.  S.,  221, 
disapproved.  809 

Pretty  v.  Bickmore,  6  Eng.  R.,  182,  fol- 
lowed. 492 

Begina  v.  FarreU,  12  Cox's  Cr.  Cas., 
605,  followed.  685 

Begina  v.  Justices,  L.  R.,  10  Q.  B.,  166, 
affirmed.  379 

Begina  v.  Newton,  2  Moody  &  Rob., 
508,  overruled.  682 

Bobinson  v.  MoUett,  1  Eng.  R.,  335,  re- 
versed.  177 

Bylands  v.  Fletcher,  L.  R.,  8  H.  L., 
380,  distinguished.  588 

Saltmarsh  v.  BarreU,  29  Beav.,  474,  8 
De  G.  P.  &  J.,  279,  discussed.  1 

Stetens  v.  ElwaU,  4  M.  &  S.,  259,  ap- 
proved. 188 

Sttindon  Waterworks  v.  WHts,  etc.,  9 
Eng.  Rep.,  546,  varied.  86 

Trinder  v.  Trinder,  L.  R.,  1  Eq.,  696, 
explained.  103 

Trmighton  v.  Gitky,  Amb.,  629,  fol- 
lowed.  481 


Woodcock  V.  Dorset,  8  Brown's  Chy., 
569,  explained.  782. 


CHARGE. 

See  EXIECUTORS  and  AnMINISTaATOBB, 

115,  126  rwte. 
Mortgage,  792. 


CHARTERPARTY. 

See  Admiraltt,  855. 
Bill  of  Lading,  420. 


CHATTEL  MORTGAGE. 

1.  In  a  bill  of  sale  the  maker  was  de- 
scribed as  "W.  C,  of  No.  87  Malpas 
Road,  Deptford,"  and  the  attesting  wit- 
ness as  "E.  W.,  2  South  Terrace, 
Hatcham  Park  Road ;"  and  in  the  affi- 
davit filed  with  it  the  deponent  stated 
that  "  the  said  W.  C.  resided  at  Np.  78 
Malpas  Road,  Deptford,"  and  that  he 
himself  resided  at  ''  3  South  Terrace, 
Hatcham  Park  Road  :*' 

Held,  a  fatal  misdescription.    Mur- 
ray V.  Mackenzie,  469 


CHECK. 


1.  When  operates  as  assignment 

2d8i8o(^. 

2.  After  presentation  bank  has  no  right 
to  apply  drawer's  funds  to  other  ob- 
jects. 26S  note. 


COLLISION. 


See  Adiobaltt,  670,  684,  699. 


CONDITION  PRECEDENT. 
See  Pebformancb,  866. 
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CONFESSION. 
Sde  Gedcikal  Law,  646. 


CONSIDERATION. 
See  Patent,  296. 


CONSTRUCTION. 

See  AoREEicENT,  823. 
Eabkxknt,  806. 
Qrant,  669. 
Trust  aicd  Tbusteks,  1. 
Will. 


CpNTRACTOI^ 
See  Nkougknck,  276. 


CONVERSION. 

m 

See  Tbovbr,  188, 177  note. 


COPYRIGHT. 

1.  To  constitute  an  infringement  of  drur 
matic  copyright  under  8  <k  4  Wm.  4, 
c.  16,  8.  2,  a  material  and  substantial 
part  of  the  plaintiff's  dramatic  produc- 
tion must  be  pirated.  Though  an  ap- 
preciable part  be  taken,  it  does  not 
follow  as  a  consequence  of  law  that  the 
plaintiff's  right  is  infringed,  if  such 
part  be  of  a  very  unessential  nature,  or 
very  unimportant  and  trifiiDg  in  rela- 
tion to  the  effect  of  the  whole  composi- 
tion.    ChaUerton  v.  Cave.  427 


CORPORATIONS. 

1.  Bankers  who  have  funds  of  a  company 
(formed  under  the  Companies  Act, 
1862)  in  their  bauds  may  (acting  bona 


fide\  lawfully  honor  the  chedks  of  tlia 
directors  of  the  compcuiy,  ngned  ac- 
cording to  a  form  sent  by  them  to  tfaa 
bank,  without  being  bound,  preTioaelj. 
to  inquire  whether  the  persons  pretend- 
ing to  sign  as  directors  have  been  dnlv 
appoint^  to  office,  in  coDfomiiiy  vitli 
the  provisions  of  the  iik  iiioiiiimIuii  and 
articles  of  asaocLatioo. 


friends  and 


L  oompaBy 
The  mem- 


2.  W.,  in  concert  with  some 
dependents  of  his,  started 
called  a  mining  company, 
orandum  and  articles'  of  asaooation 
were  registered.  Subacriptiona  were 
obtained  from  persons  becoming  share- 
holders, and  these  snbscriptions  were 
paid  into  a  bank,  which  had  been  de- 
scribed in  the  prospectoaes  of  the  com- 
pany. The  bankers  received  a  formal 
notice,  signed  by  the  person  who  de- 
scribed nimseu  as  the  secretary  of 
the  company,  that  they  were  to  pay  the 
checks  signed  by  *'  either  two  of  the 
following  three  directors,"  and  oounter- 

t  signed  by  himself,  in  accordance  with  a 
"  resolution  passed  this  day ;"  and  the 
names  of  the  three  persons  described  as 
directors,  and  their  signature  were 
inclosed  with  the  '' resolntion.*  Hie 
bankers  from  time  to  time,  while  the 
business  of  tiie  company  appeared  to  be 
going  on,  received  checks  signed  and 
countersigned  as  described,  and  duly 
honored  them.  When  the  fund  had 
been,  almost  entirely,  drawn  oat,  the 
company  was  ordered  to  be  wound  np 
It  then  appeared  that  there  never  had 
been  a  meeting  of  shar^olders^  nor 
any  appointment  of  directors  or  of  a 
secretary,  but  that  the  persons  who 
had  got  up  the  company  had  treated 
themselves  As  directors  and  secretary 
and  appropriated  the  money  obtained 
from  toe  subscriptions: 

Hddy  that  the  official  liquidator  could 
not  recover  from  the  bankers  the 
amount  of  the  checks  which,  under  the 
circumstances  disclosed  in  the  case, 
Uiey  had  thus  bona  fide  paid. 

8.  Where  those  who  draw  and  those  who 
{bona  fide)  honor  checks,  intend  them 
to  operate  on  a  certain  account,  no  ob- 
jection can  afterwards  be  taken  that 
that  account  is  not  specifically  men- 
tioned on  the  face  of  the  checks. 

4.  Per  Lord  Hathsrlet  :  Observations 
on  the  duties  of  shareholders  in  a  case 
of  this  sort.  Mahony  v.  Eani  Hoii(frrd, 
etc.  2S7,  268  iw«f. 
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6.  How  &r  sned  in  a  state  other  than 

created.  441  note. 

Validity  of  statute  requiring  to  file 

appointment  of  agent  and  not  to  re- 

moye  case  to  federal  courts.     441  note. 

6.  Where,  by  the  articles  of  association 
of  a  company,  the  directors,  and  in 
the  alternative  a  certain  portion  of  the 
shareholders,  can  summon  a  meeting  of 
the  company,  the  court  will  not  order 
the  directors  to  summon  a  meeting  for 
the  eeneral  purposes  of  the  company. 
MaeJ)ouffaUy.  Gardiner,  820 

See  Master  and  Servant,  648. 
Stockholders,  809. 
Ultra  Vires,  42,  81  note. 
Watercourses,  86. 


CORROBORATION. 

1.  What  is  and  amount  required. 

S78  noU,  627 


COSTS. 
See  SPECino  Performance,  708. 


COUPONS. 
1.  How  far  negotiable.  610  noU. 


COURT-MARTIAL. 
See  Witness,  127. 


COVENANT 
See  Agreement,  828. 


CREDITORS. 

I.  How  far  may  reach  products  of  wife's 
fium  managed  by  husband.      418  note. 


CRIMINAL  LAW. 

1.  Abduction.  Where  a  servant  girl  un- 
dei*  sixteen  years  of  age  had  permission 
from  her  master  to  go  and  see  her 
parents  from  Sunday  to  Monday  night, 
and  went  to  see  them  on  the  Sunday 
for  a  few  hours  only,  and  then  told 
them  ^by  previous  arrangement  with 
the  prisoner)  that  she  was  going  back 
to  her  employment,  instead  of  which 
she  remained  with  the  prisoner  all 
night,  and  did  not  return  to  her  mas- 
ters employment  until  some  days  after* 
wards : 

Eeld,  upon  the  above  facte  that  the 
girl  was  under  the  lawful  charge  of 
her  master,  and  not  of  her  father,  at 
the  time  of  the  alleged  offence,  and 

2.  JBeld,  also,  that  these  facte  would  not 
warrant  a  conviction  for  abduction  un- 
der the  above  stetute.  Jiegina  v.  Mil- 
ler. 638 

8.  Autrefois  convict.  The  •  prisoner  was 
tried  for  the  manslaughter  of  A.,  found 
guilty  and  sentenced.  Shortly  after  his 
trial^  the  coroner's  jury  returned  an 
inquisition  for  wilful  murder  upon  the 
same  facto.  At  the  next  assizes  the 
prisoner  was  arraigned  upon  such  in- 
quisition, when  he  pleaded  atUrefoie 
convict  The  facte  of  identity  of  the 
prisoner  and  deceased  having  been 
l^ven  in  evidence,  and  the  judfe  hav- 
ing read  the  depositions,  which,  as 
he  thought,  disclosed  a  case  of  man- 
slaughter, he  held  the  plea  to  be 
proved,  at  the  same  time  steting  that, 
if  he  thought  the  case  would  ultimately 
have  resolved  itself  into  one  of  mur- 
der, he  should  have  tried  the  prisoner, 
and  if  necessary  reserved  the  point  for 
the  consideration  of  the  Court  for 
Crown  Cases  Reserved.  Begina  v. 
Tancoek.  664,  657  note, 

4.  Bankrupt.  H.  and  D.,  merchante, 
were  adjudicated  bankrupte  in  Feb. 
1875.  The  firm  had  been  in  an  in- 
solvent stete  from  1874.  Duriijg  the 
four  months  previous  to  the  presenta- 
tion of  the  petition  the  bankrupte  had 
purchased  goods  and  shipped  them  to 
Australia,  on  which  goods  Uiey  had  im- 
mediately raised  money  by  pledging 
the  bills  of  lading.  Ihe  foods  hod 
never  been  paid  for,  and  H.,  on  his 
examination,  was  unable  to  give  any 
account  of  what  he  had  done  with  the 
money  so  raised.    The  trustee  reported 
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that  In  hiB  opinion  H.  had  been  ^ilty 
of  offences  under  sect.  11  of  the  Debt- 
ors Act,  1869,  and  applied  to  the  court 
for  an  order  for  the  prosecution  of  H.: 
Ildd  (affirming  the  decision  of  Mr. 
Registrar  Murray),  that,  although  there 
was  abundant  evidence  of  fraud  of  some 
kind,  there  was  no  evidence  that  the 
property  had  been  obt^ned  and  dis- 
posed of  "otherwise  than  in  the  or- 
dinary course  of  business."  There  was 
therefore  no  legal  offence  which  Would 
justify  the  court  in  directing  a  prose- 
cution under  the  sub-sects,  of  secu  11. 

6.  The  mode  in  which  the  money  raised 
was  applied  could  not  be  considered 
for  the  present  purpose.  Begina  v. 
Brett.  620 

6.  Bigamy.  While  the  parish  church 
was  under  repair,  divine  service  had 
been  several  times  performed  by  a 
clerk  in  holy  orders  in  a  chamber  at 
a  private  hail,  and  the  marriage  of  the 
prisoner  with  his  wife  was  solemnized 
there.  There  was  no  evidence  that  the 
chamber  at  the  hall  was  licensed  for 
the  performance  of  divine  service  or 
for  marriages. 

Hdd  that  there  was  evidence  from 
which  the  court  and  jury  might  prop- 
erly infer  that  it  was  properly  licensed. 
Beg.y.  CrenoelL  619 


*!,  .    In  an  indictment  for  big- 

amy everything  relating  to  the  first 
marriage  must  be  proved  strictly,  and 
evidence  of  a  marriage  in  Scotland  by 
a  Roman  Catholic  priest,  who  has  pre- 
viously performed  similar  ceremonies 
there,  will  not  suffice  without  due  proof 
of  what  the  law  as  to  such  marriage  is, 
although  the  prisoner  may  have  admit- 
ted that  he  was,  in  fact,  married  in 
Scotland.    Eegina  v.  Savage.  632 


\.  cX 


8.  Cmfemon.  To  render  a  confession 
admissible,  it  is  not  so  much  material 
to  prove  to  whom  or  when  it  is  made, 
as  it  is  to  ascertain  the  mind  of  the 
party  making  it,  and  to  see  whether  or 
not  it  is  probable  that  it  was  made  vol- 
untarily. 

The  prisoner,  a  servant  girl,  was 
questioned  by  the  mother  of  a  child 
who  had  been  found  dead  in  a  ditch ;  and 
she  was  asked  whether  she  had  any- 
thing to  do  with  its  disappearance; 
upon  which  she  cried,  and  said, "  If  you 
won't  send  for  the  police  I  will  tell  the 
truth,"  whereupon  her  mistress  replied, 
"  1  will  not  hurt  you  if  you  tell  the 


truth ;  yon  will  be  much  happier  If  yot 
tell  the  truth  ;**  and  she  promised  sot 
to  send  for  the  police ;  whereupcm  the 
prisoner  made  a  confession  which  npoa 
the  trial  was  reject4?d  as  b^ng  made 
under  an  inducement  It  fnrtlier  ap- 
peared that,  shortly  after  this  coii£»- 
sion,  the  mistress  sent  for  a  neighbor 
and  informed  him  of  the  oonfessioo, 
whereupon  he  had  an  interview  aloae 
with  the  prisoner,  and  asked  her  ques- 
tions upon  the  subject,  but  he  held  out 
no  inducement,  and  G^e  then  made  a 
similar  confession. 

Hdi„  that  the  second  confession  was 
so  connected  under  the  circunurtances 
with  the  first  that  it  was  inadmissible. 
Regina  v.  i2lce.  646 

9.  Corrobaraium.  Where  an  aasigmnent 
of  perjury  was  in  the  vague  terms 
that,  defendant  fidsely  swore  that  he 
had  not  treated  a  certain  person  to 
brandy,  Ac,  on  a  certain  day,  iBsteid 
of  in  the  definite  terms,  that  he  had 
not  treated  him  at  a  particular  public 
house,  on  a  certain  day. 

It  was  held,  that  proof  of  treating  at 
two  public  houses  by  two  distinct  wit- 
nesses, was  sufficient  to  support  a  con- 
viction, because  any  witness  of  a  treat- 
ing at  a  separate  time  and  place  on 
the  same  day,  was  sufficient  corrobo- 
ration of  the  witness  who  spoke  only 
to  one  act  of  treating.     Jiegina  v.  Hare. 

627,  6S1  note 

10.  JEr/iheBcleMent.  Whilst  in  treaty  with 
Messrs.  G.  and  P.  for  the  sale  and  trans- 
fer of  a  public-house  license,  the  pris- 
oner was  required  by  them  to  give 
security  for  the  purchase-money  before 
they  would  assist  him  in  procuring  a 
transfer.  To  enable  him  to  give  titia 
required  security,  the  prosecutor  ac- 
cepted three  bills  of  exchange  drawn 
upon  hfm  by  the  prisoner,  which  the 
latter  was  to  deposit  with  Mesar&G. 
and  P.  by  way  of  security,  and  not 
negotiate  or  use  for  any  other  purpose, 
and  if  the  transfer  was  not  effected, 
was  to  return  to  the  prosecutor.  The 
prisoner,  instead  of  depositing  them 
with  Messrs.  G.  and  P.,  converted  two 
of  them  to  his  own  use. 

Held,  that  the  prisoner  was  not  an 
"agent"  within  the  75th  section,  nor  a 
"bailee"  within  the  ^  section  of  84 
<k  25  Vict.,  c.  96,  and  could  not  be 
convicted  under  either.  Begina  v. 
Cosser.  648,  646  note. 
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11.  Evidence,  That  made  a  statement 
bat  not  what  was  said.  628 

12.  Where  a  medical  man  testifies  that 
the  attendance  of  a  witness,  aged 
eighty-seven,  who  had  given  evidence 
before  a  coroner,  will  be  dangerous  to 
her  life,  and  that  he  will  not  answer 
for  the  conseqaences  if  she  be  required 
to  appear  in  court,  but  that  she  is 
snffering  from  no  illness  beyond  great 
nervousness  which  may  bring  on  a  fit 
of  apoplexy  if  she  has  publicly  to  give 
her  evidence: 

Hdd,  that  her  deposition  taken  be- 
fore the  coroner  was  not  admissible. 

IS.  Where  the  deceased  made  certain 
statements,  first  to  a  doctor  and  then 
to  a  nurse  (both  in  the  absence  of  the 
prisoner)  of  a  directly  contradictory 
nature,  but  both  relating  to  certain 
wounds  upon  the  deceased  which  ulti- 
mately caused  her  death : 

Hdd^  that  although  the  names  of  both 
the  witnesses  were  on  the  back  of  the 
indictment,  and  both  had  been  called 
before  the  grand  jury,  the  prosecution 
were  not  lx>und  to  call  such  witnesses 
simply  because  their  names  were  on 
the  back  of  the  indictment ;  and 


14.  Hdd  alaot  that  if  the  defence  insisted 
on  having  the  statement  from  the  nurse 
which  was  favorable  to  the  prisoner's 
version  of  the  affair  ^ven  in  evi- 
dence, that  the  prosecution  would  then 
be  entitled  to  give  the  other  statement 
(the  one  to  the  doctor)  in  reply  as  re- 
butting evidence.  Begina  v.  Tfiomp- 
ton,  686 

15.  Highway,  When  indictment  as  to 
creation  of  nuisance  would  lie.  Catde 
y.  BtoeJOon  Waterwcrki,  276 

16.  Larceny,  Plaintiff,  a  workman  em- 
ployed in  defendants'  factory,  was  dis- 
charged with  others  in  consequence  of 
alaclmess  of  work.  He  carried  away, 
with  his  own  tools,  one  belonging  to 
the  defendants,  which,  when  he  found 
inquiry  was  made  for  it,  he  returned 
to  the  foreman  of  the  factory.  When 
he  afterwards  called  about  it  at  the 
factory,  a  detective  was  present,  who 
asked  the  foreman  if  he  gave  plaintiff 
in  charge  for  stealing  the  tool,  to  which 
the  foreman  replied  he  must  see  the 


defendants'  managing  director  first 
The  plaintiff  And  the  detective  went 
together  to  the  police  station,  and  the 
foreman  afterwards  appeared,  charged 
the  plaintiff,  and  signed  the  charge 
sheet.  The  next  morning,  the  plaintiff 
having  been  locked  up  all  night,  the 
defendants'  mana^ng  director  gave 
evidence  against  ^e  plaintiff,  but  the 
charge  was  dismissed.  Upon  that,  the 
managing  director  made  a  remark  im- 
pu^nine  the  magistrate's  decision,  for 
which  he  was  called  to  order.  The 
plaintiff  brought  this  action  in  a  county 
court  for  fabe  imprsonment;  at  the 
end  of  the  plaintiff's  case  the  judge 
refused  to  nonsuit ;  and  the  jury  found 
a  verdict  of  £60  for  the  plaintiff : 

Hddj  upon  motion,  that  these  facts 
afforded  no  evidence  that  the  manag- 
ing director  ratified  the  foreman's  action 
in  the  matter ;  and  that  a  nonsuit  must 
be  entered : 

lY.  Held  also  (per  Bramwell,  B.)  that, 
under  the  circumstances,  the  managing 
director  had  no  power  to  render  the 
defendants  liable  in  this  action.  Jlowe 
V.  London,  eie,  648 

18.  RetgeetoB,  What  is  and  what  not  628 

19.  Sunday,  violaium  of  ,  The  defendants, 
a  company  incorporated  by  an  act  of 
Parliament,  are  the  owners  of  the 
Brighton  Aquarium,  a  building  which 
consists  of  chambers  below  the  level  of 
the  ground,  and  a  terrace  above.  The 
chief  part  is  used  as  an  aquarium,  filled 
with  glass  tanks  for  the  exhibition  of 
marine  fish  and  animals.  The  whole 
is  open  to  the  public  on  Sunday  on  the 
payment  of  6£f.  each  person.  An  ac- 
tion having  been  brought  against  the 
defendants  to  recover  a  penalty  under 
21  Geo.  8,  c.  49,  s.  1,  for  keeping  open 
a  place  of  entertainment  and  amuse- 
ment on  the  Lord's-day  or  Sunday: 

Held,  that  the  aquarium,  under  the 
above  circumstances,  was  a  place  of 
entertainment  and  amusement  within 
the  statute.     Warner  v.  Brighton,  etc, 

578 

See  JuusDiOTiON,  847,  444,  687,  640  note. 


CU8T0B1 
See  Usage,  177,  210  note. 
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IKPEX. 


D. 


DAMAGES. 

1.  Wben  too  remote.     Cattle  v.  Stockton 
WaUnoork^  276 

8ie  EmmNT  Domain,  717. 

pKKrOKMANGK,  447. 

YXNDOK   ANP  PUROUASBR,  897. 


DEED. 

8e$  AoKifowLEDGMKMT,  498,  499  note. 
Grant,  669, 


DEMURRAGE. 
Bee  AoMOLALTT,  366. 


DEPOSITOR. 
See  Banue,  761,  829. 


DESCRIPTION. 
See  Chattbl  MoKTOAas,  469. 


DEVISE. 

1.  Who  is  a  subBcribing  witness  to  a  will 
and  when  devise  to  is  void  and  when 
not.    FeU  v  Biddolph,      627,  686  note. 

See  EzBOUTORs  and  Adminibt&atobb, 
116,  126  note. 


DIRECTORS. 

See  Corporations,  {87,  268  note,  820. 
Master  and  Servant,  648. 
Stockholders,  809. 
Ultra  Vires,  42,  81  note. 
Watercourses,  86. 


DISCOVERT. 

1.  Where,  in  answer  to  interrogatories, 
the  defendant  admits  that  he  has  oer- 
tain  documents  in  his  custody,  poeses- 
sion,  or  power,  it  is  not  competent  to 
him,  npon  an  application  for  leave  to 
inspect  and  take  copies  of  them,  to 
urge  that  others  have  an  interest  in 
them,  and  therefore  he  cannot  prodooe 
them.     Plant  v.  Katdridc.  619 


E. 


EASEMENT. 

1.  Where  an  easement  to  land  has  been 
fiTfuited,  the  use  of  that  easeoient  will 
be  restricted  to  a  reasonable  use  for 
the  porpoee  of  the  land  in  the  condi- 
tion in  which  it  was  when  the  grant 
was  made.     Wood  v.  Samnden, 

806,808 


2.  As  how  way  located  and  how  hr  may 
be  changed.  808 

See  Natigabu  Rivxrs,  887. 


ELECTION, 

1.  Where  devisee's  property  given  to  an- 
other ;  when  wife's  dower  barred,  bv 
legacy  or  devise,  must  be  made  with 
tm  knowledge.  286 


EMBEZZLEMENT. 
See  Criminal  Law,  648,  646  note. 


EMINENT  DOMAIN. 

1.  A  railway  company  took  land  on  which 
cotton-mills  would  probably  have  been 
buUt ;  the  owner  had  other  land  (m 
which  he  had  built  a  reservoir  from 
which  water  might  be  supplied  to  soch 
cotton-mills  when  built.  In  proceed- 
ing under  the  Lands  Clauses  Act  io 


compeuntion,  the  ni 


the    1 


ofita 


.  have  been  derived  tronn 
'Ater  to  tha  mills  wheo 
worded  compeDsatlon  for 
lOse  proepecUve  profits : 
miiiK  the  decree  of  the 
Rolb),  that  the  ninpire  was 
living  the  evidence  and  Id 
ch  compenaaUon.  JSplty 
llum,«le.  71T 


BLE  HOKTQAOE. 

UOKMABB,  793. 


SSTOFPEL 

X  Of  Laddto,  420. 

VIDENCB. 

nlred   when    Issas   as  to 
e,  etc  see,  S7B  nof. 

[Hired  to  jneUfy  in  libel, 

nlred  in  dvil  caae  ordi- 
178  tub. 

nt  Id  such  case  ihoir  good 

]nired  on  indictment  far 

lATioM,  878  mtt,  627. 
Law,  ess,  ess,  Me. 

I,  Hauh^  4{>6. 


MAM  Vict  c  M,  "  all 

I,  shops,  or  buildings,  kept 
Ic  refreahment,  resort,  and 

1.  Rep.  109 


entertaiomeDt.'  during  certain  1 
the  night,  ore  to  be  deemed 
ment  houses  and  require  a  bcens 
defendant's  bouse  was  called  Tli 
it  was  found  opeo  during  the  nif 
seventeeo  females  and  twenty 
men  were  there,  and  were  suppli 
cigsra,  colfee,  snd  ginger  beer, 
they  consumed.  Upon  these  fi 
tices  convicted  the  defendant 
charge  of  keeping  a  refresiunei 
without  a  license : 

£Uif,  tiiat  the  bouse  was  ke 
for  public  refreshment,  resort, 
tertMDDient,  and  that  the  coi 
was  light.    Muir  v.  Stay. 


tat«,  to  be  desJiu^  wiUi  it  for  t 
poses  of  the  admmistration,  ai 
^va  a  valid  Utle  to  it.  8ai 
ctiaser  or  mortgagee,  therefore, 
be  boond  to  look  to  the  applici 
the  money. 

2.  Mere  absence  of  statement  of  t 
pose  for  wbich  the  money  obta 
the  sale  or  mortgage  is  to  be  us 
not  make  the  purchaser  or  mo 
liable,  OD  the  ground  of  a  pi 
knowledge  that  the  money  wa 
applied  otherwise  than  for  tha  p 
<a  the  t«Utor*s  debts. 

8.  In  a  ease,  therefore,  in  whl 
Lords  were  satisfied  that  the  mo 
hiinself  was,  as  a  matter  of  I 
tlrely  ignorant  of  any  intended 
plic^on  of  the  money  by  the  e 
and  devisee  of  the  eetate  charg 
that  be  had  not  constructive  ni 
it  through  his  solicitor  (who  dl 
denied  any  knowledge  or  ev 
pidoQofit): 

Sdd,  that  tJioDgh  the  money 
tJreW  misapplied,  the  mortgw; 
not  M  treated  as  subject  to  tb 
of  the  t«sl«tor,  and  the  morl 
title  was  not,  therefore,  to  b 
poned  to  the  claims  of  the  tt 
creditors. 


S66 


iin)EX. 


or  purchase,  lies  the  burden  of  prov- 
ing that  the  mortgagee  or  purchaser 
had  notice  of  the  true  state  of  the  facts. 
Coner  v.  CartwrighL        lip,  126  note, 

6.  When  widow  may  recover  for  hus- 
band's property  without  administering. 

419fMite. 

6.  Widow  can  give  no  title  as  against 
representatives.  419  note 

7.  When  heir  allowed  to  recover  on  note. 

419  note, 

8.  Payments    .to    before    appointment 

419  noU, 

9.  Government  allowance  to  children  and 
heirs  liable  for  debts.  419  note. 

See  Trusts  and  TausTus,  1. 
Widow,  419  note, 
WiLU,  704. 


F. 

FALSE  IMPRISONMENT. 
See  Mastkh  and  Servant,  648. 


FORMER  ACQUITTAL. 
See  Criminal  Law,  664, 657  note. 


FORMER  CONVICTION. 


See  Criminal  Law,  654,  667  note. 


FRAUD. 

1.  By  bankrupt  in  purchasing  and  in  sell- 
ing.   Beg.  V.  Brett,  620 

2.  On  the  28d  of  November  S.  was  served 
with  a  debtor's  summons  for  a  debt 
slightly  exceeding  £50,  and  on  the  Ist 
of  December  committed  an  act  of  bank- 
ruptcy by  non-compliance  with  it.  On 
the  8d  of  December  the  creditor  filed 
and  served  a  petition  for  adjudication. 


On  the  6th  of  December  S.  boogfat 
wool  at  an  auction,  and  called  for  it  an 
the  12th.  The  vendor,  being  unaware 
of  his  embarrassed  circumstances,  al- 
lowed him  to  take  it  away  without  kis 
paying  for  it,  and  without  bis  makb^ 
any  representation  as  to  payment.  On 
the  14th  (Monday),  S.  was  M^ndged 
bankrupt,  not  having  taken  any  stats  to 
oppose  the  adjudication.  He  had  aot 
sold  any  of  the  wool,  nor  did  it  appear 
that  he  had  attempted  to  nuse  mooey 
on  it: 

Held  (affirming  the  decision  ol  the 
chief  judge,  who  had  reversed  the  de- 
cision below),  that  the  trustee  wis  en- 
titled to  retain  the  wool  as  againat  the 
vendor,  for  that  the  above  fBjSs  did  not 
furnish  sufficient  reason  for  assomiiig 
that  S.  did  not  intend  to  pay  for  tlie 
wool 

8.  Semite,  that  if  it  had  been  made  out 
that  S.  did  not  intend  to  pay  for  the 
wool,  the  vendor  would  have  been  en- 
titled to  rescind.    JSx  parte  WHUaier. 

722,  725  note, 

4.  When  purchaser  with  intent  not  to  pay 
for  property  is,  et&  725  110^ 

See  Married  Women,  411,  418  note. 
Patent,  296. 

Principal  and  Agent,  759,  776  aofe. 
SPBomo  Performance,  706. 


FRAUDS,  STATUTE  OF. 
See  Pbrpormanoe,  447. 

FUND. 
See  Interpleader,  481. 

FUTURE  ESTATE. 


See  Grant,  659. 


G. 


GIFT. 


See  Advancement,  714. 
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GOVERNMENT. 
See  War,  689. 


GRANT. 

1.  R.  was  tenant  for  life  of  a  house  and 
premises,  of  which  (subject  to  his  life) 
ne  had  made  two  leases,  a  lease  expir- 
ing on  the  18th  of  November,  1864 
and  a  lease  to  J.  expiring  on  the  18th 
of  November,  1874. 

On  the  10th  of  November,  1864,  R. 
executed  a  deed,  by  which,  in  con 
sideration  of  a  yearly  rent  of  £50  he 

f  ranted  and  leased  the  property  to  J., 
is  executors,  administrators,  and  as- 
signs, habendum  from  the  18th  of  No- 
vember "  for  the  term  of  R.  for  the 
term  of  his  natural  life  :" 

Heldf  that  this  deed  was  not  void 
on  the  ground  that  it  purported  to 
create  a  future  estate  of  freehold,  as 
thertf  was  in  the  premises  of  the  in- 
strument an  express  sprant  of  the  life 
estate  in  prcBsenti,  which  was  not  con- 
trolled by  the  habendum,  Boddington 
y.  Bointuon,  669 

Bee  AoKNOWLXDOMENT,  498, 499  note. 
Easbmxnt,  805,  808  note. 


H. 


HABENDUM. 
See  Grant,  669. 


HEIR. 

1.  When  allowed  to  recover  on  note. 

419110^ 


HIGHWAYS. 

See  CRinnrAL  Law,  276.. 

Landlord  and  Tenant,  492,  496  note. 

NSOUOENCK,  276. 


HUSBAND  AND  WIFE. 

See  Marriage  Settlement,  223. 
Married  Women,  411,  418  note. 


I. 


ILLEGAL  CONTRACT. 
See  Patent,  296. 


INCOME. 

1.  When  one  entitled  to  does  not  take 
money  paid  for  land  and  divided  among 
shareholders,  420  note. 


INCREASE. 

1.  To  whom  of  animals  belong.  418  note. 

2.  To  whom  dividends  on  stocks  go. 

U9note. 


INJUNCTION. 
See  NuiSANOx,  808. 


iNSANirr. 

See  Jurisdiction,  879. 


INSPECTION. 
See  Discovert,  619. 


INSURANCE,  MARINE. 

1.  A  ship,  whose  cargo  was  insured  b^  a 
marine  policy,  began  suddenly  to  leak, 
and  sank  at  ner  anchors  in  port  dnrine 
fine  weather.  In  an  action  on  the  pol- 
icy evidence  was  given  on  the  part  6f 


868 


INDEX. 


the  awnred  tending  to  show  that  the 
ship  was  seaworthy,  viz.,  that  she  had 
not  lone  before  been  put  in  good 
repair,  that  suryeys  had  oeen  made  of 
her  jost  previonsfy,  and  that  she  had 
behaved  well  on  previoos  voyages  and 
■on  her  voyage  to  the  port  where  she 
was  lost,  ^o  evidence  was  given  of 
any  actual  facts  showing  the  cause  of 
her  loss,  although  possible  explana- 
tions of  it,  by  way  of  conjecture,  were 
suggested  by  the  witnesses  : 

add  (affirming  the  decision  of  the 
court  below),  that  there  was  evidence 
of  a  loss  by  the  perils  insured  against 

8.  The  plaintiff,  a  merchant  in  London, 
contracted  with  B.  S.  &  Co.,  of  Cal- 
cutta, for  the  purchase  of  rice  aa  fol- 
lows :  "  Bought  for  account  of  A.  of  B. 
S.  &  Co.,  the  cargo  of  new  crop  Rangoon 
rice,  per  Sunbeam,  707  tons  register, 
at  9s.  Ud  per  cwt.  cost  and  freight 
Payment  by  sellers'  draft  on  purchasers, 
at  six  months'  sight,  with  documents 
attached.'' 

The  Sunbeam  was  chartered  by  the 
sellers'  agent  to  proceed  to  Rangoon 
to  ship  the  cargo  of  rice.  The  plamtiff 
effected  an  insurance  with  the  defen- 
dant as  follows :  **  At  and  from  Kan- 
goon,  to  any  port  in  the  United  King- 
dom or  Continent,  by  the  Sunbeam,  on 
rice,  as  interest  may  appear,"  <tc. 
While  loading  at  Rangoon,  and  the 
greater  part  ot  the  cargo  having  been 
shipped,  but  a  substantial  part  still  re- 
maming  to  be  shipped,  the  Sunbeam 
sank,  and  the  rice  already  shipped  was 
wholly  lost  The  captain  afterwards 
signed  bills  of  lading  for  the  cargo 
shipped,  which  were  indorsed  to  the 
plaintiff,  and  the  sellers  drew  bills  of 
exchange  for  the  price  of  such  cargo, 
which  were  accepted  and  met  by  the 
plaintiff : 

Hdd  (by  Bramwell,  B.,  Blackburn 
and  Lush,  JJ.,  and  Pollock  and  Am- 
phlett,  BB.,  Quain,  J.,  dissenting,  re- 
versing the  decision  of  the  court 
below),  that  the  plaintiff  had  no  insur- 
able interest  in  the  rice,  inasmuch  as 
it  was  not  at  his  risk  under  the  con- 
tract of  sale  until  the  loading  was  com- 
plete.     Anderson  v.  Morice,  455 

8,  The  plaintiffs  effected  a  policy  of  in- 
snrance  with  the  defendant  as  chairman 
of  a  tire  insurance  company,  for  £8,000, 
**  oi>  wool  in  bales  or  fleeces  *  greasy  * 
and  'washed/  in  all  or  any  shed  or 
store,  Oq  station^  or  in  transit  to  Syd- 


ney by  land,  only,  or  in  amy  shed  or 
store,  or  any  wharf  in  Sydney,  mitil 
placed  on  ship."  The  policy  contained 
a  provision  as  follows:  ''No  dua 
shall  be  recoverable  if  the  property 
insured  be  previously  or  subseqnendj 
insured  elsewhere,  mdess  the  particii- 
lars  of  such  insurance  be  notified  ta 
the  company  in  writing."  The  {daia- 
tiffia  subsequently  effected  an  insor- 
ance  with  a  Marine  Insurance  Compaav 
to  cover  £16,500  upon  wool,  the  risk 
being  described  as  *'  at  and  from  the 
River  Hunter  to  Sydney  per  ships  and 
st-eamers,  and  thence  per  ship  or  ships 
to  London,  including  the  risk  of  craft 
from  the  time  that  the  wools  are  first 
waterbome  and  of  transhipment  or 
landing  and  reslupment  at  Sydney.* 
The  fluent  practice  at  the  port  of 
Sydney  is  that  wool  arriving  there  for 
shipment  is  not  delivered  direct  to  the 
ship  for  which  it  is  intraded,  but  is 
conveyed  to  the  stores  belonging  to 
the  persons  who  are  acting  as  the  steve- 
dores of  the  ship,  and  is  there  pressed 
for  the  purpose  of  reducing  its  hoik. 
By  the  practice  and  oonrse  of  busi- 
ness, the  stevedore's  receipt  is  re- 
garded as  between  the  ship  and  Ihs 
shippers  as  equivalent  to  the  mate's 
receipt,  and  bills  of  ladine  are  given 
in  exchange  for  it  Certam  wod  be- 
longing to  the  plaintifb  was  forwarded 
by  several  consignments  by  several 
steamers  from  the  River  Hunter  to  Syd- 
ney. The  plaintiffs'  asent  at  Sydney 
had  the  wool  *conveyea  on  its  arrival 
to  his  own  stores,  for  the  purpose  of 
being  weighed,  and  entered  into  a 
contract  for  its  conveyanoe  to  London 
on  board  a  ship.  The  wool  was  then 
conveyed  from  his  warehouses  to  Uie 
stores  of  the  stevedores  of  the  diip, 
who  gave  the  usual  receipts  for  the 
same.  While  in  the  stevedores^  ware- 
houses, a  portion  of  the  wool  was  de- 
stroyed or  damaged  by  a  fire,  and  the 
plaintiffs  sought  to  recover  such  loss 
upon  the  policy  effected  with  the  de- 
fendant's company.  The  company  re- 
sisted the  claim,  upon  the  gronnd  that 
the  policy  of  marine  insurance  above 
mentioned  came  within  the  terms  of  the 
provision  in  the  fire  policy,  and  ought 
to  have  been  communicateid  to  them : 

Held,  that  the  marine  policy  did  noi 
cover  the  wool  in  the  stevedores'  ware- 
houses, and  was  not  such  an  insurance 
as  the  plaintifis  were  bonnd  under  the 
provisions  in  the  fire  policy  to  notify 
to  the  defendant's  company,  and  thai 
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the  plaintifib  were  therefore  entitled  to 
recoTer.     Atutralian,  «te,,  v.  Satmdera, 

501 


INTERPLEADER. 

• 

1.  Upon  an  interpleader  issue,  the  court 
will  take  notice  of  equitable  rights, — 
Denman,  J.,  doubting. 

2.  In  1870,  E.  was  adjudicated  a  bank- 
rupt, and  waa  allowed  by  the  trustee 
to  carry  on  his  business  for  the  benefit 
of  his  creditors.  In  1876,  a  creditor, 
whose  debt  had  been  contracted  whilst, 
and  who  was  ignorant  of  the  circum- 
stances under  wnich,  E.  was  so  trading, 
obtained  a  judgment  against  him.  un- 
der which  the  sheriflf  seized  in  execu- 
tion furniture  which  E.  had  acquired 
by  means  of  the  profits  of  such  trading. 
Upon  an  interpleader  issue,  in  which 
the  trustee  was  plaintiff  and  the  exe- 
cution-creditor defendant: 

H^dd,  upon  the  authority  of  IVouffhr 
Um  y.  OUley  (Amb.  629),  that,  as  a 
court  of  equity  would,  under  the  cir- 
cumstances, decree  the  goods  to  be  the 
goods  of  the  execution-creditor,  the 
same  result  must  follow  upon  an  inter- 
pleader issue  in  a  court  of  law.  En- 
fftlback  T.  Nixon,  481 


J. 


JURISDICTION. 

1.  By  82  A  38  Yict.  c  70,  s.  64,  a  riulway 
company  is  t^  provide  food  and  water 
for  cattle  carried  by  them  on  the  re- 
quest in  writing  of  the  consignor  or  any 
person  in  charge  thereof,  and  "if  in 
the  case  of  any  animal  such  request  is 
not  made,  so  that  the  animal  remains 
without  a  supply  of  water  for  thirty 
consecutive  hours,  .  .  .  the  consignor 
and  the  person  in  charee  of  the  animal 
shall  each  be  deemed  guilty  of  an 
offence  against  this  act  .  .  .**  By  s. 
108  a  penalty  is  imposed  on  any  person 
euilty  of  an  offence,  bat  it  is  not  said 
how  the  penalty  is  to  be  recovered. 
By  8.  109,  for  the  purposes  of  proceed- 
ings under  this  act  .  .  .  every  cause 
of  complaint  .  .  .  shall  be  deemed  to 
have   arisen    either   in  the    place   in 


which  the  same  was  actually  commit- 
ted or  arose,  or  in  any  place  in  which 
the  person  charged  or  complained 
against  happens  to  be.  • 

The  appellant  was  the  consignor  of 
cattle  from  K.  to  0.  to  be  carried  over 
a  railway  upon  a  journey  which  lasted 
more  than  thirty  hours.  He  did  not 
make  any  request  that  the  cattle  should 
be  supplied  with  water.  The  justices 
of  C.  dssiied  a  summons  aeainst  the  ap- 
pellant, then  being  in  W.,  and,  on  his 
appearing  to  the  sunmions,  convicted 
him  of  an  offence  against  s.  64: 

Beldf  first,  on  the  authority  of  OuUen 
v.  TrimbU  (Law  Rep.,  7  Q.  B.,  814), 
that  the  offence  was  within  the  sum- 
mary jurisdiction  of  justices;  secondly^ 
that  the  conviction  could  not  be  sus- 
tained :  for  that  the  offence  waa  com- 
pleted before  the  cattle  reached  C,  the 
thirty  hours  having  then  expired ;  and 
the  appellant,  by  appearing  before  the 
justices  in  obedience  to  the&  summons, 
did  not  "happen  to  be"  at  C.  and 
within  their  jurisdiction.  JokMon  y. 
Colam,  847 


2.  By  B.  1  of  8  <k  4  Vict.  c.  64:  "If  any 
person,  while  imprisoned  in  any  prison 
under  any  sentence  of  death  shall  ap- 
pear to  be  insane,  it  shall  be  lawful  for 
any  two  justices  of  the  peace  of  the 
county  or  place  where  such  person  is 
imprisoned  to  inquire  into  the  sanity  of 
such  person."  By  s.  2 :  "  In  all  such 
cases  as  aforesaid  it  shall  be  lawful  for 
such  two  justices,  or  any  other  two 
justices  of  the  peace  of  the  county  or 
place  where  such  person  is  imprisoned, 
to  inquire  into  and  ascertain  the  per- 
sonal le^al  disability  of  such  insane 
person,  me  place  of  the  last  legal  settle- 
ment, and  the  pecuniary  circumstances 
of  such  person,  and  make  an  order  if 
necessary."  By  s.  1  of  27  4  28  Vict 
c  29,  s.  1  of  8  <b  4  Vict  c.  64  is  re- 
pealed, and  by  s.  2  the  secretary  of 
state  may  himself  direct  an  'inquiry  as 
to  sanity,  either  from  information  by 
means  of  a  certificate  transmitted  by 
two  or  more  of  the  visiting  justices  of 
the  prison  in  which  such  prisoner  un- 
der sentence  of  death  is  confined,  or  by 
any  other  means  whatsoever.  By  s.  66 
of  28  &  29  Vict  c  126:  "Where  a 
prison  authority,,  in  this  section  called 
the  contracting  authority,  has  con- 
tracted with  any  other  prison  author- 
ity, in  this  section  called  the  receiving 
authority,  and  tlie  receiving  authority 
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is  to  receive  into  and  midntun  in  its 

Srison  any  prisoners  maintainable  at 
le  expense  of  the  contractin|i^  author- 
ityt  the  prison  of  the  prison  authority 
shall,  for  all  purposes  of  and  incidental 
to  the  commitment,  trial,  detention, 
and  punishmeut  of  the  prisoners  of  the 
contracting  authority,  or  any  of  such 
purposes,  according  to  the  tenor  of 'the 
contract,  be  deemtS  to  be  the  prison  of 
the  contracting  authority." 

The  council  of  the  borough  of  B., 
under  s.  81  of  the  Prison  Act,  1866 
(28  &  29  V^ct.  c.  126),  entered  into  a 
contract  with  the  justices  of  the  county 
of  S.  for  the  receipt  and  maintenance  in 
the  county  gaol  at  L.  of  all  prisoners 
maintainable  at  the  expense  of  the 
borough  of  B.  £.  was  committed  to 
the  eaol  at  Ii.  under  a  warrant  of  a 
magistrate  of  B.  to  take  her  trial  upon 
a  charge  of  murder  committed  within 
the  limits  of  the  borough,  and  was 
afterwards  found  guilty  and  sentenced 
to  death,  and  was  received  and  main- 
tained in  the  county  prison  at  L.  un- 
der the  contract ;  and  while  she  was  so 
imprisoned  she  became  insane : 

neld,  affirming  the  judgment  of  the 
Court  of  Queeirs  Bench,  that  the  jus- 
tices of  S.  were  the  justices  to  make 
the  inquiry  into  the  sanity,  <bc.,  of  £. 
under  s.  2  of  8  <&  4  Vict.  c.  54,  as  they 
were  the  justices  of  the  county  or  place 
where  E.  was  imprisoned ;  and  that  the 
gaol  of  L.,  though  the  prison  of  the 
council  of  B.  within  the  meaning  of  s.  66 
of  28  <fe  29  Vict  c.  126,  could  not  be 
said  to  be  within  B. ;  and  the  justices 
of  B.  had  therefore  no  jurisdiction. 
Itegina  v.  Juiticca,  379 

8.  An  action  of  debt  for  arrears  of  a  rent- 
charge  upon  land  in  Austr^ia  is  not 
maintainable  in  this  country.  Whit- 
taker  V.  Forlm,  487,  440  noU, 

4.  Of  courts  for  contracts  made  and  in- 
juries received  in  another  state. 

440  noU. 

6.  In  order  to  give  jurisdiction  to  magis- 
trates to  convict  of  an  offence  under  25 
&  26  Vict  c.  114,  s.  2,  it  is  necessary 
that  the  game  or  instruments  for  kill- 
ing or  taking  game  should  be  seized 
and  detained  on  the  highway.  Turner 
v.  Morgati,  444 

6.  A  hulk  retaining  the  general  appoint- 
ments of  a  ship,  roci^istered  as  a  British 
ship,  and  hoisting  the  British  c>ni$ign. 


althou^  only  used  ta  a  floating  wne* 
hovai&^iR  prima  fade  sofficientlr  a  Brit- 
ish ship  to  be  within  the  17  ^'l8  Vict 
c  267,  and  a  crime  committed  thereon 
is  within  the  jurisdiction  of  the  Adnd- 
ralty. 

7.  SembiU,  there  would  be  jurisdiction  at 
common  law  if  a  British  ship  was  en 
the  hi^h  seas,  or  infra  primogpemUx,  or 
in  a  tidal  river  where  great  ships  come 
and  go. 

8.  The  murder  need  not  be  consomroated 
or  wholly  .completed  on  board  such  dup 
to  give  jurisdiction.  Jtttgina  v.  Arm- 
Unmff,  687,640 


9.  Of  offences  at  sea,  larceny  in  foreigo 
country,  in  one  country  gtiods  carried 
to  anoUier,  letters  sent  from  one  coim- 
try  and  received  in  another,  etc 

640fMfe. 
/SwWak,  689. 


L. 


LANDLORD  AND  TENAKT. 

1.  A.  was  injured  by  Qie  giving  way  of 
a  gratinff  in  a  public  foot-way,  whidi 
was  used  for  a  coal-shoot  and  for  IH- 
ting  light  into  the  lower  part  of  prem- 
ises adjoining. .  These  premises  were 
at  the  time  of  tiie  accident  under  lease 
to  B.,  who  covenanted  to  repair  and 
keep  in  repair  all  except  the  roofe, 
main  walls  and  main  timbers.  At  the 
time  of  the  demise  the  grating  was  un- 
safe ;  but  there  was  no  evidence  that  C, 
the  landlady,  had  any  knowledge  of  its 
unsafe  state ;  and  the  jury  found  that 
no  blame  was  attribntdCble  to  her  for  not 
knowing  it: 

Heldf  upon  tlie  authority  of  PretHf  v. 
Bicknwre  (6  £ng.  Rep.  182,  Law  Rep. 
8  C.  P.  401),  that  no  action  was  main- 
tainable against  C. 

2.  At  the  time  of  the  accident,  A.  was  not 
passing  along  the  way.  but  was  stand- 
iug  on  the  grating  to  talk  with  a  {lerson 
at  a  window  above  it : 

Held^  that  A.  was  not  making  an  ini; 
proper  use  of  the  grating.  GmnfuRy. 
Earner.  492,  496  nott. 

• 

3.  When  landlord,  when  tenant,  and  when 
both  liable  for  condition  of  premises. 

496  mU. 
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LARCENY. 
8f  Master  Ast>  Skeyant,  648. 


LEASE. 
See  Agbsbmbnt,  828. 


LEGACY. 

1.  What  passes  under  bequest  of  "  shares 
in  any  railway."    Morriee  y.  Aylmer, 

,  108 

2.  Who  is  a  subscribing  witness  to  a  will 
and  when  legacy  to  yoid  and  when  not 
Fell  V.  Biddolph.  527,  536  note. 

See  ExscuToas  akd  Adhdostbatobb,  116. 


LEXLOCL 


See  Pbotist. 


LIBELS. 

• 

1.  Declaration  for  a  libelpublished  in  a 
Walsall  newspaper :  "  Walsall  Science 
and  Art  Institate.  The  public  are  in- 
formed that  Mr.  M.'s"  (the  j^laintiff's) 
"connection  with  the  institute  has 
ceased,  and  that  he  is  not  authorized  to 
receive  subscriptions  on  its  behalf." 
Signed  by  the  defendants  as  officers  of 
the  institute.  Innuendo,  that  the  pbun- 
tiff  falsely  pretended  to  be  authorized 
to  receiTe  subscriptions  on  behalf  of 
the  institute.  ' 

At  the  trial  it  appeared  that  the  plain- 
tiff was  a  certificated  art  master,  and 
had  been  master  at  the  institute.  His 
engagement  with  the  defendants  ceased 
in  June,  1874,  and  he  got  up  and  be- 
came master  of  another  school,  which 
was  called  "  The  Walsall  Government 
School  of  Art,"  and  was  opened  in  Au- 
gust ;  in  September  the  advertisement 
complained  of  appeared. 

The  learned  judge  directed  a  nonsait 
on  the  ground  that  the  advertiaenient 


was  not  capable  of  the  defamatory  mean- 
ing attributed  by  the  innuendo : 

Held,  that  the  nonsuit  was  right: 
for  that  the  advertisement  was  not  ca- 
pable of  a  defamatory  meaning.  Jftd- 
liffan  T.  Cole,  862 

2.  In  a  periodical  publication  circula- 
ting amongst  booksellers  and  station- 
ers, the  proprietor,  by  a  mistake  in  the 
arrangement  of  the  London  Gazette  an* 
nouncements,  inserted  the  names  of 
the  plaintiff's  firm  (who  were  station- 
ers) under  the  head  "  First  Meetings 
under  the  Bankruptcy  Act,"  insteaid 
of  under  "  Dissolutions  of  Partnership." 

In  a  count  for  libel,  the  innuendo  was, 
"  meaning  thereby  that  the  plaintiff  had 
been  bankrupt  or  had  taken  proceed- 
ings in  liquidation  or  for  composi- 
tion." The  iury  having  found  the 
publication  hbeUous,  and  having  as- 
sessed the  damages  at  £50 : 

The  court  refused  to  arrest  the  judg- 
ment or  to  interfere  with  the  finding. 
Shq)heard  y.  WkUtaker.  896 

See  Witness,  127. 


LICENSE. 
See  Excise. 


LIEN. 

See  Admiralty,  866. 

Vkndoe  and  FuaoHASEE,  78tf, 
760  note,  767. 


LIFE  ESTATE. 
See  Grant,  669. 


LIGHTS. 
See  Admibaltt,  670,  684. 


LIMITATIONS,  STATUTE  OF. 

1.  In  an  action  by  the  payees,  commenced 
in  1878  against  one  of  the  makers  of  a 
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Joint  promiiisory  note,  dated  the  let 
of  October,  18A8,  defendBut  pleaded  the 
Statute  of  LimiUtlons.  At  the  trial 
the  following  letter  from  defendant  to 
pUlntiflfs,  dated  the  29th  of  May,  1867 
(at  which  time  the  statute  had  ran), 
was  pat  In :  "  The  old  accoant  between 
U8  which  has  been  standing  over  so  long 
has  not  escaped  our  memory,  and  as 
soon  as  we  can  get  our  affairs  arranged 
we  will  see  you  are  paid ;  perhaps,  in 
the  meantime,  you  will  let  vour  clerk 
send  me  an  account  of  how  it  stands  ** : 

Hdi,  by  Blackburn  and  Archibald, 
JJ.  (Mellor,  J.,  dissenting),  that  the 
promise  in  the  letter  might  be  only  con- 
ditional, and  was  not  si&cient  (without 
eyidence  to  explain  it)  to  take  the  case 
out  of  the  statute  : 

Hiid^  on  appeal,  reversinff  the  judg- 
ment of  the  Queen's  Bench,  by  Cleasby, 
Pollock  and  Amphlett,  BB.,  and  Grove 
and  Denman,  J«r.,  that  the  promise  in 
the  letter  was  sufficient;  Lord  Cole- 
ridge, G.J.,  being  of  the  contrary  opin- 
ion. ChoMmort  T.  Turner,  804, 826  noU, 


LUNATIC. 
Sse  YxMDOft  AKD  PuaoBABxa,  897. 


M. 

MAin)AMUS. 
See  CoipoaATiON,  820. 


MARRIAGE. 

See  CanavAL  Law,  619,  632. 
Mareiaob  Settlkmbnt,  223. 
Maaued  Women,  411,  418  note. 


MARRIAGE  SETTLEMENT. 

1.  A  case  of  election  may  arise  where  a 
lady  marries  while  an  infant,  and  after 
her  marriage,  and  after  she  has  become 
of  age,  joins  in  a  settlement  where 
property  of  her  husband  is  settled  by 


him,  and  property  of  her  &ther  is  set- 
tled by  him,  and  property  in  which  her 
father  has  a  life  mterest,  and  in  wiudi 
she  has  an  absolute  interest  in  rerer- 
tton,  are  all  settled  together  on  the 
trusts  of  the  marriage,  and  she  beGonwa 
dMcoverie  and  then  claims  the  rereniaD- 
ary  property  independently  of  the  set- 
tlement 

In  contemplation  of  an  intended  mar- 
riage between  H.  J.  C.  and  Miss  S.  it 
was  agreed  that  certain  property  be- 
longing to  the  lady's  fiUher,  and  also 
property  of  ker  intended  husband,  and 
a  sum  Gff  80,000  moca  rnpeee  in  which 
the  lady's  father  and  mother  (by  the 
settlement  made  on  their  marriaee)  bad 
life  interests,  and  which  was  to  bdcog 
to  her  absolutely  after  their  deaths, 
should  be  settled  to  the  usee  of  the  mar- 
riage. No  ante-nuptial  settlement  was 
made.  Miss  S.  was  then  under  age. 
The  marriage  took  place.  After  aie 
attained  her  majority  a  post-nuptial  set- 
tlement was  executed.  Her  nnsband, 
herself,  and  her  father  were  parties  to 
it  The  husband  and  the  laUier  re- 
spectiyely  brought  property  into  the 
settlement  in  irhich  the  husband  and 
wife  were  to  take  life  interests^  and  the 
sicca  rupees  to  which  she  was  entitled, 
in  reversion,  for  her  separate  use,  were 
settled  to  the  like  trustsw  The  settle^ 
ment  stated  that  the  lady  had  agreed 
that  they  should  be  so  settled,  ai^  the 
husband  covenanted  to  ratify  her  set- 
tlement of  them,  but  there  was  no 
absolute  covenant  on  her  ptti;  to  that 
eflfiect  Before  the  reversion  fdl  into 
possession  the  marriage  was  dissolved 
Dy  the  decree  of  the  Divorce  Court. 
When  it  did  fall  into  possession  the 
lady  claimed  the  rupees  as  her  abso- 
lute property,  coming  to  h^  under  her 
father  and  mother's  marriage  settle- 
ment: 

Btid,  that  as  the  post-nuptial  settle- 
ment on  her  own  marriage  showed  that 
the  rupees  had  formed  part  of  the  con- 
sideration for  the  settlement  tlierein  <A 
the  other  property,  from  which  she 
had  derived  benefit,  she  must  elect  to 
take  under  or  against  it 

2.  A  special  order  directing  bow  the  se- 
counts  under  the  election  were  to  be 
taken.     Coddington  v.  Coddk^ftxm.    223 

8.  By  a  marriage  settlement,  reciting  an 
intention  to  provide  for  the  husMnd 
and  wife  and  their  issue,  a  fund  was 
settled  in  trust  for  the  husband  for  life. 
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then  for  "the  wife  for  life,  and  after  the 
death  of  the  snryivor,  if  they  should 
leave  any  issue  who  being  cbughters 
should  marry  or  attain  twenty-one,  or 
being  sons  attain  twenty-one,  to  trans- 
fer the  fund  unto  and  equally  among  all 
such  issue  when  they  should  attain 
twenty-one,  or  be  married  if  a  daugh- 
ter or  daughters  with  consent;  and 
in  the  meantime,  and  until  the  said  is- 
sue should  attain  twenty-one  or  be  mar- 
ried as  aforesaid,  to  pay  the  income  for 
their  maintenance  :  Provided  always, 
that  if  any  such  issue  as  aforesaid 
should  happen  to  die  before  they 
should  respectively  become  entitled  to 
and  actually  receive  their  .  portions, 
leaving  issue  of  their  respective  bodies 
them  surviving,  then  such  last-men- 
tioned issue  should  take  and  be  entitled 
to  his,  her,  or  their  father's  or  mother's 
share  or  shares  equally  among  them, 
to  be  paid  and  transferred  at  the  same 
time  or  times  as  was  declared  concern- 
ing the  whole  original  trust-moneys  and 
.the  immediate  issue  of  the  marriage. 
There  was  a  gift  over  if  the  husband 
and  wife  shomd  die  without  leaving 
any  issue  of  their  two  bodies  begotten, 
or  being  such,  they  should  all  die  be- 
fore they  should  respectively  become 
entitled  to  receive  their  portions  and 
without  leaving  issue.  Two  of  the  four 
children  of  the  marriage  died  in£uits 
and  unmarried  in  the  lifetime  of  their 
parents.  Another  attained  twenty-one 
and  died  a  bachelor  in  the  lifetime  of 
the  father,  and  the  fourth  attained 
twenty-one  and  survived  both  parents : 
Hdd  (reversing  the  decision  of  Hail, 
y.C),  that  the  representative  of  the 
child  who  attained  twenty-one  and  died 
in  the  lifetime  of  the  father  took 
nothing ;  but  that  the  whole  fund  went 
to  the  survivor.    Jeyea  v.  Savage,    782 


MARRIED  WOMEN. 

1.  Tlie  savings  of  a  married  woman's 
separate  estate,  like  the  income  itself, 
become  her  separate  estate  in  equity. 

2.  Ftimiture  was  settled  upon  a  married 
woman  to  her  separate  use,  and  with 
money  also  her  separate  property  she 
from  time  to  time  renewed  such  as 
wor^  out  The  whole  were  seized  by 
the  sheriff  for  a  debt  of  her  husband : 

14  Eng.  Rep.  110 


Hdd,  that  as  a  court  of  eqmty  would 
under  the  circumstances  have  re- 
strained the  sheriff  from  selling  the 
accretions  as  well  as  the  originid  fnr- 
nitnre,  a  court  of  law,  upon  an  inter- 
pleader summons,  must  take  notice  of 
the  equitable  claim  of  the  wife's  trus- 
tee, and  direct  the  sheriff  to  withdraw. 
Duncan  v.  Cathin,  411,  418  note. 

8.  May  hold  products  of  farm  managed 
by  husband.  418  noU, 


MASTER  AND  SERVANT. 

See  Criminal  Law,  688,  648« 
Nbgugknob,  548,  656  note. 


MEMBER. 

1.  Rifht  to  be  admitted  as  of  a  benefit 
society.    PrenUd^  t.  London,  etc.      611 


MISDESCRIPTION. 
See  Chattel  MoaTQAOS,  469. 


MONEY  HAD  AND  RECEIVED. 
See  Patkit,  296. 


MORTOAOE. 

1.  An  equiteble  deposit  with  memoran- 
dum of  chaise  by  a  devisee  is  an 
alienation  which  pro  ianto  prevente  a 
creditor  of  the  tostetor  from  subse- 
quently obtaining  a  charge  on  the  es- 
tate as  assete  under  8  6  4  Will.  4, 
c.  104. 

2.  Where  a  pi^rson  seised  in  trust  for  him; 
self  and  another  in  conunon  in  fee  re- 
tains the  entire  rents,  the  debt  arising 
in  favor  of  the  co-tenant  will  not  b^ 
charged,  on  the  principle  of  Morrie  v. 
Lime,  on  the  trustee's  beneficial  inter- 
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est  88  against  a  purchaaer  without  no- 
tice from  him. 

8.  A  testator,  being  seised  of  a  house  in 
trust  for  himself  and  H.  as  tenant  in 
common  in  fee,  made  his  wiU,  by  which 
he  devised  all  his  real  estate  to  his 
wife  intrust  to  buy  herself  an  annuity, 
and  subject  thereto  in  trust  for  his  two 
sons  equally.  The  testator  had  re- 
ceived to  his  own  use  the  whole  of  the 
rents  of  the  house,  and  died  indebted 
to  U.  in  a  considerable  sum  on  account 
of  her  share.  The  two  sons  deposited 
the  title-deeds  of  the  house  with  the 

Slaintiffs,  acoompanied  by  a  memoran- 
um  charging  tneir  interests  in  the 
house  with  a  sum  of  money  advanced 
by  the  pluntiflfs,  who  had  no  notice  of 
H/s  interest.  U.  afterwards  filed  a 
bill  against  the  real  and  personal  rep- 
resentatives of  the  testator,  in  which 
she  established  her  right  to  one  moiety 
oAthe  house,  and  obtained  a  decree 
charging  the  amount  of  rents  due  to 
her  on  the  testator^s  moiety  of  the 
house. 

Demurrer  to  bill  by  plaintiffs  to  es- 
tablish their  priority  over  H.  over- 
ruled.   BrUish,  etc.,  v.  Bnart,  792 


MUNICIPAL  CORPORATION. 

1.  The  principle  on  which  the  expenses  of 
paving  a  new  street  have  been  appor- 
tioned amongst  the  adjoining  owners 
by  a  dbtrict  board,  pursuant  to  18  <& 
19  Vict.  c.  120,  8.  105,  and  25  A  26 
Vict  c.  102,  s.  77,  cannot  be  questioned 
before  any  tribunaL  Neabitt  t.  Boards 
etc  287,  290  noU. 


N. 


NAVIGABLE  RIVERS. 

1.  A  river  was  made  navigable  by  a  com- 
pany and  the  public  allowed  to  navi- 
gate it  on  payment  of  tcflls,  under  cer- 
tain acts  of  Parliament ;  but  the  soil 
and  rights  of  the  owners  on  each  side 
of  the  river  remained  untouched.  The 
public  had  fished  for  mnny  years  in  the 
river    without     iuterru]»tion     by    the 


owner  of  the  soil ;  but  be  caused  a  no- 
tice to  be  set  up  forbidding  all  fiahing. 
The  appellant  afterwards  liahed  in  the 
river,  and  an  information  was  taken  out 
against  him  under  24  <k  25  Vict  c  96. 
a  24.  At  the  hearing  the  appeUaat 
set  up  the  right  in  the  public,  and 
contended  that  the  jurisdiction  of  the 
justices  was  ousted  by  this  bona  fide 
claim  of  right: 

Hdd^  that  the  rii^ht  set  up  could  not 
exist  in  law,  and  Uierefore  tiUe  conld 
not  come  in  question,  and  the  juriadic- 
tion  of  the  justices  waa  not  ousted. 
HargrtavtB  v.  Diddanu.     382,  386  noU, 


2.  As  to  accretions  of, 
8.  Bed  of  changed. 


886ito&L 
88<Molei 


4.  Only  navigable  in  times  of  frediets. 

886 


6.  Rights  of  adjoining  owners  and  pub- 
lic m.  886110^ 

6.  The  owner  of  land  on  the  bank  of  a 
tidal  river  liaa  only  a  right  of  aooeas 
to  the  river  as  one  of  Her  Majesty's 
subjects,  and  has  not  the  same  ease- 
ments or  private  rights  as  those  of  the 
owner  of  land  on  the  bank  of  an  in- 
land stream. 

7.  Under  the  Thames  Conservancy  Act. 
the  conservators  had  power  to  grant  to 
the  owner  of  any  wharf  a  license  to 
make  an  embankment  into  the  body  of 
the  river,  and  by  sect  179  the  rights  of 
owners  of  land  adjoining  the  river  were 
saved : 

Hddy  that  the  conservators  had 
power  to  grant  a  license  to  embank, 
although  the  embankment  would  cut 
off  all  access  to  one  side  of  the  adjoin- 
ing wharf,  the  right  interfered  «ith 
not  being  a  private  right,  and  nut 
being  saved  by  sect.  179.  Ljfon  v. 
FuJunonqen*  Co.  837 


NEGLIGENCE. 

1.  Defendants,  a  waterworks  oamfiany, 
under  their  act  laid  down  one  of  thfit 
mains  along  and  under  a  turnpike  rood, 
made  under  an  act  which  declared  tlie 
soil  to  be  in  the  owners  of  th^  adjoiu- 
ing  land,  Rubjeet  otily  to  tlie  right  to 
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use  and  maintain  the  road.  K.  was 
owner  of  land  on  both  sides,  at  a  spot 
where  the  road  was  carried  across  a 
Talley  on  an  embankment,  and  wanting 
to  connect  his  land  on  either  side,  K. 
employed  plaintiff,  at  an  agreed  sum,  to 
maKe  &  tunnel  under  the  road.  In  do- 
ing the  work,  it  was  discovered  that 
there  was  a  leak  in  tti^  defendants' 
main  higher  np  the  road,  and  on  the 
plaintiff  digging  oat  the  earth,  the 
water  from  the  leak  flowed  down  npon 
the  work  and  delayed  it,  so  as  to  cause 
pecuniary  damage  to  the  plaintiff,  for 
which  he  brought  an  action  against  de- 
fendants : 

Held,  that,  assuming  K  could  have 
maintained  an  action  against  defen- 
dants for  injury  to  his  property  (as  to 
which  the  court  gave  no  opinion),  the 
damage  sustained  by  plaintiff  by  rea- 
son 01  his  contract  with  K.  becoming 
less  profitable  or  a  losing  contract,  in 
consequence  of  the  injury  to  K.'s  prop- 
erty, gave  plaintiff  no  right  of  action 
against  defendants. 

2.  The  tunnel  was  formed  by  digging 
through  half  the  width  of  the  roa^ 
forming  the  tunnel,  and  then  complet- 
ing the  other  half  in  the  same  way. 
Before  commencing  the  work  E.  ob- 
tained the  consent  of  the  road  surveyor 
and  the  trustees : 

Held,  assuming  E.  could,  under  the 
circumstances,  have  been  indicted  for 
the  nuisance  to  the  high  road,  the  par- 
tiid  obstruction  to  the  hijzhway  did  not 
render  the  whole  proceeding  so  illegal 
as  to  prevent  pliuntiff  who  was  en- 
gaged in  it  from  recovering  damages 
for  a  wrong.  CatUe  v.  Stockton  Water- 
vktrkt,  276 

8.  To  maintain  an  action  for  Injtilry  to 
the  person  the  injurious  act  must  be 
wilful  or  the  result  of  negligence. 

4.  The  defendant's  horses,  while  being 
driven  by  his  servant  In  the  public 
highway,  ran  away,  and  became  so  un- 
manageable that  the  servant  could 
not  stop  them,  but  could,  to  some  ex- 
tent, guide  them.  The  defendant,  who 
sat  beside  his  servant,  was  re<]ue8ted 
by  him  not  to  interfere  with  the  driv- 
ing, and  complied.  While  unsuccess- 
fully trying  to  turn  a  corner  safely, 
the  servant  guided  them  so  that,  with- 
out  his  intending  it,  they  knocked 
down  and   injured  tlie  plaintiff,   whu 


was  in  the  highway.  The  plaintiff 
having  sued  the  defendant  for  negli- 
gence and  in  trespass,  the  jury  found 
that  there  was  no  negligence  in  any 
one: 

Held,  that,  even  assuming  the  defen- 
dant to  be  as  much  responsible  as  his 
servant,  no  action  was  maintainable ; 
for  since  the  servant  had  done  his 
best  under  the  circumstances,  the  act 
of  alleged  trespass  in  giving  the  horses 
the  direction  towards  the  plaintiff  was 
not  a  wrongful  act 

6.  Quaref  whether,  if  an  action  would 
have  lain  against  the  servant,  it  would 
also  have  Ifiin  against  the  defendant. 
Holmes  y.  Mathfr.  548,  656  note. 

See  Landlord  akd  Tenant,  492,  496  note, 
Watkr     and    Watkecoubaes,     688, 
648  note. 


NEGOTIABLE. 
1.  Where  bonds,  etc.,  are. 


610  910^ 


NOTICE. 
See  MoRTGAGK,  792. 


NUISANCE. 

I.  Two  owners  of  distinct  properties 
joined  as  plaintiffs  in  a  suit  to  restrain 
a  nuisance.  The  court  considered  that 
a  sufficient  case  of  nuisance  had,  in  the 
case  of  the  first  plaintiff,  not  been 
made  out,  but  in  the  case  of  the  second 
plaintiff  had  been  made  out.  A  decree 
was  made  for  an  injunction  so  far  as  re- 

farded  the  second  plaintiff,  and  for  the 
efendant  to  pay  nim  his  costs;  the 
bill  as  regarded  the  first  plaintiff  to 
be  dismissed,  and  the  costs  occasioned 
by  the  addition  of  the  first  plaintiff  to 
bo  deducted  from  the  costs  so  to  be 
paid  by  the  defendant.  Umfreville  v. 
Juhnaon,  808 

See  Jurisdiction,  440  note. 

Landlord  and  Trnant,  492,  496  note. 
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OCEAN. 


8e$  JjJBJBDicnov,  687,  640  note. 


OFFICERS. . 

1.  When  directors  are  (it /aeto.    Mahany 
y.  £(ul  Hoiyfwd,  etc.  287 


OWNER. 
See  LAin>LOBD  ahd  Tbvant,  492,  496  note. 


P. 


PARENT  AND  CHILD. 
See  Crdunal  Law,  688; 


PARTIES. 
See  NuiBANOK,  808. 


PARTY  IN  INTEREST. 
See  Sn-orr,  622  noie. 


PASS. 
See  Cabkikb,  269,  275  note. 


PATENT. 

1.  The  defendants,  a  limited  company, 
being  possessed  of  a  process  (for  which 
a  patent  had  been  taxen  ont  in  Eng- 
land, but  not  for  the  foreign  city  of 
B.)  for  the  utilization  of  sewaee, 
agreed  to  sell  to  the  plaintiff  for 
£15,000  Uie  sole  and  exclusive  right 
to  use  and  exercise  the  patent  in  B. 
The  plaintiff  was  aware  that  by  the 
law  existing  at  B.  no  exclusive  right  to 


use  the  process  there  could  be  ob- 
taiiled.  The  directors  of  the  defen- 
dants' company  were  not  aware  that 
the  patent  for  B.  had  not  been  ob- 
tained. The  object  of  the  plidntiff  in 
buying  the  exclusive  right  was,  that  he 
might  form  a  company  for  wansL  the 
process  in  B.,  and  might  induce  persons 
to  take  shires  in  the  company,  under 
the  belief  that,  if  the  company  bought 
of  the  plaintiff  the  right  sold  to  &m 
by  the  defendants,  the  company  woold 
be  entitled  to  the  exclusive  use  of  the 
process  in  B.  The  plaintiff  sued  the 
defendants  to  recover  back  liia  £15,000, 
on  the  ground  that,  as  there  was  no  ex- 
clusive right  to  the  use  of  the  process 
in  B.,  the  consideration  had  failed: 

Beld,  that  no  action  could  be  main- 
tained,i — 1.  On  the  ground  that,  al- 
though the  defendant  ostenubly  sold 
the  exclusive  right  to  use  the  process  at 
B.,  yet,  the  plaintiff's  object  being  to 
float  a  company  and  induce  persona  to 
take  shares  in  it,  he  had  intended  to 
buy  the  right  whether  exclusive  or  not^ 
and  that  he  had,  in  fact,  obtained  that 
for  which  he  had  paid  the  £15,000; — 
2.  On  the  ground  that  the  plaintiff,  be- 
ing aware  that  no  exclusive  right  to 
use  the  process  in  B.  could  be  obtained, 
had  entered  into  the  contract  with  the 
defendants  in  contemplation  of  a  fraud 
upon  the  shareholders  of  the  intended 
company.      BegbU    v.  Phoephale,  etc 
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PAYMENT. 

1.  To  representative  before  appointment. 

419«M>te, 

See  Bankruptct,  211. 

Corporations,  287,  268  nolt„ 
Principal  and  Aqbnt,  474. 
Set-off,  522. 
Stockholders,  809. 


PERFORMANCE. 

1.  By  an  a&T^ement  between  plaintiff 
and  defendant  of- the  7th  of  Septem- 
ber, 1867,  after  a  statement  of  the 
weekly  expenditure  and  profits  of  plain- 
tiff's buijiness  as  a  printer  and  publisher 
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E.  877 

been  readlnese  and  willinffness  to  de- 
liver or  an;  lender  of  delherj  on  the 
plaintiff's  port  under  aoch  contract; 
and  that  the  plaintiff  could  not  rely  on 
any  nev  or  anbatitoted  contract  to  ac- 
cept at  a  later  date,  such  coDtract  belpg 
verbal  only ; 

Stld,  that,  the  true  effect  of  what 
took  place  between  the  parties  bring 
that  me  plaintiff  voluntarily  withheld 
delivery  at  the  request  of  the  defen- 
dants, no  new  contract  being  substituted 
for  the  original  written  contract,  the 
plsjntiff  was  entitled  to  maintun  his 
action;  and  that  the  damages  moat  be 
estimated  according  to  the  market 
price  of  iron  at  a  reseonable  time  after 
the  last  reqaest  of  the  defendants  to 
withhold  delivery.  BKicman  v.  Hayna. 


PERJURY. 
SeeCtnava.  Law,  627,  6SS  wHt, 


PRINCIPAL  AND  AGENT. 

■  M.,  the  plaintiffs'  traveller,  having 
received  on  order  from  the  defendant, 

a  customer,  the  plaintiSs  wrote  to  M. 
expressing  their  aniiillingneBS  to  exe- 
cute the  order  until  a  former  account 
was  settled,  adding  "  We  should  like 
to  draw  upon  him  for  the  former," 
mentioning  the  amount.  M.  showed 
this  letter  to  the  defendant,  and  ob- 
tained from  him  an  acceptance  at  three  ' 
months'  date  payable  to  "my  order." 
with  a  blank  for  a  drawer'e  name.  The 
bill  was  paid  at  maturity,  hot  not  to 
the  plaintifls,  H.  having  filled  up  the 
bleak  with  his  own  name,  and  fraudn- 
lently  negotiated  the  bill 

In  an  action  to  recover  the  value  of 
tlie  goods  for  which  the  bill  had  been 
given,  it  was  proved  that —  — 


w6ich  had  been  received  by  the  plaiu- 
i\flt  as  payment ;  but  there  was  no 
evidence  to  show  the  form  of  that  bill: 
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Hdd  (Grove,  J.,  doubtiiig),  that  nei- 
ther the  letter  nor  the  former  dealing 
was  any  evidence  of  authority  in  iK. 
to  draw  the  bill  in  question,  so  as  to 
sustain  a  plea  of  payment  Hogarth 
V.  Wherky,  474 

2.  A  teleg^ph  works  company  agreed 
with  a  telei^aph  cable  company  to  lay 
a  cable,  the  cable  to  be  paid  for  by  a 
sam  payable  when  the  cable  was  be- 
gun, and  by  twelve  instalments  payable 
on  certificates  by  the  cable  company's 
engineer,  who  was  named  ill  the  con- 
tract Shortly  afterwards  the  engineer, 
who  was  engi^^  to  lay  other  cables 
for  the  worlds  company,  agreed  with 
them  to  lay  this  cable  also  for  a  sum 
of  money  to  be  paid  to  him  by  instal- 
ments payable  by  the  works  company 
when  they  received  the  instalments 
from  the  cable  company  : 

Hdd^  that,  under  the  circumstances, 
the  agreement  between  the  engineer 
and  the  works  company  was  a  fraud, 
which  entitled  the  cable  company  to 
have  their  contract  rescinded,  and  to 
receive  back  the  money  which  they 
had  paid  under  that  contract 

8.  Per  James,  L.J.:  Any  surreptitious 
dealing  between  one  principal  to  a 
contract  and  the  agent  of  tne  other 
principal  is  a  fraud  in  equity,  and  enti- 
tles the  first-named  principal  to  have 
the  contract  rescinded,  and  to  refuse 
to  proceed  with  it  in  any  shape. 

4.  Per  Hellish,  L.J.:  As  the  works  com- 
pany had  by  their  fraudulent  conduct 
prevented  the  cable  company  from 
having  the  full  benefit  of  the  contract, 
the  cable  company  were  entitled  to 
have  the  contract  rescinded.  Panama^ 
etc.,  V.  India  Bubber,  etc,    759,  776  iu>U. 

See  CoKPORATiONB,  287,  268  note, 
Intbsplbadkr,  481. 
Master  and  Servant,  648. 
Trover,  188,  177  note. 


PROTEST. 

1.  To  be  governed  by  law  of  place  of 
payment.  847  nofc. 

2.  Maker  moved    from  state  after  bill 
given.  847  note. 


3.  Maker  lived  oat  of  state  whoi  giveo. 

847  Mofe. 

4.  If  payable  at  particalar  place  no  mat- 
ter wnere  lives.  847  neU. 

6.  Then  even  personal  demand  elsewfaere 
invalid.  847  noU, 

6.  When   plea   not   duly  presented   to 
maker  good.  S47 


R. 


RAILWAY  COMPANY. 
See  Carrier,  269,  276  note. 


RATIFICATION. 

See  Master  and  Servant,  648. 
Ultra  Vires,  42,  81  noU, 


REAL  PARTY  IN  INTEREST. 
See  SsT-orr,  622. 


REPLEVIN. 
See  Fraud,  722,  726  noCc 


RES  GEST^. 
Se$  Criminal  Law,  628. 


RESCISSION. 

See  Fraud,  722,  726  note 

Vendor  and  Purghasir,  767. 


«( 


REVEREND.' 


See  Burial,  669. 


Btt  Natioabls  Bitikb. 


1.  Where  tlUs  passet  Ui  property  to 
shipped.    A»aertim  t.  Sortet.  • 

Set  FtAUD,  Y25  note. 
Trru,  662.  bTl  ttoU. 

ViSDOB  AWD  PUKOHABEB,  S9T. 


5AI.yA0E. 
Bet  Adukaltt,  SSS,  SB3. 


Am  JuBODtcTtoH,  SS7,  S10  n> 


SET-OFF. 

1.  To  a  deckratiun  by  the  hulder  a^nil 
the  acceptor  of  soTeral  bills  of  ei- 
cluuige  tJie  defisDiluit  pleaded,  by  way 
of  egoiUble  defence,  that  the  drawers 
became  bankrupt,  .and  that  the  plain' 
Uff  received  £*iS  sb  a  dividend  tr<m 
their  estate  on  account  of  the  bllta,  and 
as  to  that  sum  was  aniDg  only  ■»  trus- 
tee for  tjie  drawers ;  and  '  the  plea 
cUmed  to'  set  off  B  debt  due  to  the  da- 
taiidaiit  from  the  drawers: 

MM,  a  good  equitable  defence  pro 
totfs.     TWn&m  T.  JtaynanL  622 


SETTLEMENT. 
See  Hauuaob  SnTumMT,  82S. 


SHIPS  AND  VESSELS. 


SOVEREIGN. 


SPEClnC  PERFORMANCE. 


I,  Lands  in  another  state. 


441  note. 


2.  In  Baits  as  to  the  specific  perfarmance 
of  a  contract  to  parchase  lan^e  col- 
liery works,  the  purchasers  allied  as 
*  ddence  DuerepreeentBtion.by  the  ven- 
dors as  to  the  vdue.  As  to  several  al- 
Illations  the  purchasere  were  held  to 
have  failed,  sad  specifio  performance 
wss  decreed,  but  with  compensstion  to 
the  purcIisseTS  in  respect  of  an  alleged 
misrepreseaution  ss  to  the  amount  of 
stores  consnmed  in  the  collerles,  and 
a  conseqnent  excess  in  the  statement 
of  leconie.  An  inquiry  was  directed 
as  to  such  compcnBBtlon,  sad  it  was 
found  Chat  there  was  a  largs  excess  ia 
the   statemeot  of  income    Deyond   lt« 

Held,  that  the  purchasers  were  en- 
titled to  a  dedaction  from  their  pur- 
chase-money bearing  the  same  propor- 
tion to  the  whole  purchase-money  as 
the  excess  bore  to  the  income  stated  : 

3.  JMd,  that  as  no  direction  »  to  costs 
was  given  by  the  original  decree  in  the 
suits,  and  that  as  the  purchasers  were 
held  to  be  entitled  to  a  considerable 
shatement,  the  vendors  must  pay  the 
costs  of  the  Buits,  and  could  Dot  on 
the  hearing  on  farther  coosideration 
be  relieved  tnira  payment  of  any  part 
of  the  coete  on  account  of  the  failure 
of  the  purchasers  as  to  parts  of  their 
case  on  the  original  hearing.    FoKtU  v. 

Sie  SrtPCLATiOM,  lie. 


STATUTE  OF  LIMITATIONS. 
■B»e  IJinTATioNs,  SrittOT*  or. 
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STIPULATION. 

1.  In  a  redemption  suit  against  the  mort- 
gagee in  poflseesion  of  business  prem- 
ises, a  compromise  was  agreed  upon, 
under  which  the  mortgagor  was  to  pay 
a  fixed  snm  on  a  certain  day,  and  the 
mortgagee  was  to  carry  on  the  bosl- 

.ness  in  the  meantime,  and  give  up  pos- 
session on  payment,  and  all  proceed- 
ings in  the  suit  were  to  be  stayed. 
The  mortgagee  failed  to  pay  the  money 
at  the  time  appointed : 

Held  (reyersing  the  decirion  of  Ma- 
lins,  V.C.),  that  the  agreement  for 
compromise  could  not  w  enforced  on 
motion  in  the  suit,  but  a  fresh  bill 
must  be  filed  for*  specific  performance. 

2.  SemUe,  if  an  agreement  for  compro- 
mise relates  simply  to  the  prosecution 
of  the  suit,  the  court  will  enforce  its 
performance  on  motion  in  the  suit. 
Fryer  v.  OribbU.  776 


STOCKHOLDERS. 


1.  When  suit  by  lies. 


81  note. 


2.  Who  takes  dividends  on  stocks. 

419  fio^ 

8.  When  money  for  land  belongs  to  cap- 
ital and  not  to  income  of  trust  fund  in- 
yested  in  shares.  420  note, 

4.  Before  the  formation  of  a  company  for 
the  purchase  of  certain  property  the 
vendors  agreed  with  H.  that  he  should 
become  a  director,  they  providing  him 
with  the  forty  shares  necessary  to 
qualify  him.  He  thereupon  signed  the 
memorandum  of  association  in  respect 
of  forty  shares,  and  became  a  director. 
At  a  meeting  of  the  directors  checks 
were  drawn  On  the  bankers  of  the  com- 
pany and  given  lo  the  vendors  ij9i  pay- 
ment of  part  of  the  purchase-money. 
One  of  these  checks  being  for  the  same 
amount  as  that  due  on  H.'s  shares  was 
civen  by  the  vendors  to  H.,  and  was 
by  him  paid  in  to  his  own  bankers. 
He  then  drew  a  check  on  his  own  bank- 
ers, and  gave  the  check  to  the  company 
in  payment  of  the  sum  due  on  his 
shares.  The  company  was  afterwards 
ordered  to  be  wound  up  : 

Held,  that  H.,  being  a  director  of  the 
company,  could  not  retain  mon^y  so 


paid  to  him  by  the  vendors ;  that  the 
money  had  never  ceased  to  be  the 
money  of  the  company ;  that  there  had 
in  fact  been  no  payment  by  H.  of  the 
money  due  in  respect  of  the  shares; 
and  that  he  was  liable  asa  con&ibutory 
in  respect  of  these  shares.  Cmadian 
Oil  Worki,  809 

See  GoEFORATioNS,  2S7. 
Ultra  Virxs^  42,  81  mU, 


SUBSCRIBING  WITNESa 

1.  Who  is  to  will;  when  legacy  or  devise 
to  is  void  and  when  not  Pdi  v.  Bkf- 
dolph.  627, 636 


SUNDAY. 
Sm  CanoNAL  Law,  578. 


SURVIVOR. 
See  Marbiagk  Skttldceit,  782. 


TAXATION. 

See  MuiaciPAL  GoapoRATioan,  287, 
290  note. 


TECHNICALTIT. 
See  Crattu.  Moktgagb,  469|  478. 


TITLE. 

1.  When  passed  to  proper^  to  be  ship- 
ped.    Anderwn  v.  Morice,  465 

2.  The  defendants  bought  from  one  M. 
all  the  ore  of  a  certain  mine  in  Spsxo. 
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to  be  shipped  by  M.  at  Cartagena  on 
shipe  to  be  chartered  by  the  defendants 
or  by  him.  The  ore  was  to  be  paid  for 
by  bills  against  bills  of  lading,  or  by 
longer  bills  on  the  execution  of  a  char- 
terparty,  and  on  a  certificate  that  there 
was  enough  ore  in  stock  to  load  the 
vessel  chartered.  On  being  so  paid 
for,  the  ore  was  to  be  the  property  of 
the  defendants.  Several  vessels  had 
been  loaded,  and  others  chartered, 
and  several  payments  made  up  to 
March,  1672,  when  the  T.,  one  of  the 
chartered  ships,  arrived  at  Cartagena. 
The  payments  which  had  been  made  at 
that  time  exceeded  in  amount  the  price 
of  all  the  ore  shipped  and  to  be  ship- 
ped in  all  the  vessels  chartered  and  not 
loaded,  so  that  had  M.  shipped  ore  on 
the  T.  he  would  have  been  entitled  to 
no  payment  in  respect  of  it.  He  had 
ore  which  he  could  and  ought  to  have 
shipped,  taking  bills  of  ladiqg  to  the 
orcfor  of  the  defendants.  Instead  of  do- 
ing this,  before  any  ore  was  put  on 
board  the  T.,  he  telegpraphed  to  the 
'  defendants  that  he  would  not  load  the 
T.  on  their  account,  and  though  thev 
telegraphed  to  him  threatening  him  if 
he  did  not,  he  loaded  the  T.,  taking 
bills  of  lading,  making  the  shipment  to 
be  by  one  S.,  and  the  cargo  deliverable 
to  S.  s  order.  No  certificate  in  relation 
to  this  ore  was  ever  given  to  the  de- 
fendants. By  the  terms  of  the  char- 
terparty  the  captain  was  to  sign  bills 
of  lading  as  presented.  S.  was  a  ficti- 
tious person,  and  M.,  after  indorsing 
the  name  of  S.  on  the  bills  of  lading 
and  then  his  own,  indorsed  them  for 
value  to  the  plaintiffs : 

Heldy  that  the  plaintiffs,  as  against 
the  defendants,  were  entitled  to  the 
cargo ;  By  Bramwell  and  Cleasby,  BB., 
on  the  ground  that  though  M.  acted  in 
breach  of  his  agreement,  yet  the  man- 
ner in  which  the  ore  was  put  on  board 
the  T..  and  the  form  in  which  the  bills 
of  lading  were  taken,  showed  that  the 

Sroperty  in  the  ore  did  not  pass  to  the 
efendants  before  or  after  shipment; 
By  Kelly,  C.B.,  solely  on  the  ground 
that  the  charterparty  justified  the  mas- 
ter in  signing  oiUs  of  lading,  which 
gave  the  plaintiffis  a  title. 

8.  In  an  action  on  a  charterparty  by 
Messrs.  K.,  the  former  defendants,  as 
charterers,  against  the  shipowner  for 
not  delivering  a  cargo  on  board  the  M. 
to  the  plaintiffs  according  to  the  char- 
terparty, it  appeared  that  the  charter- 

14  Eng.  Rep.  Ill 


party  of  the  M.,  which  was  one  of  the 
vessels  chartered  for  carrying  ore  un- 
der the  contract  above  mentioned,  did 
not  authorize  the  master  to  sign  bills 
of  lading  as  presented,  but  the  ship- 
owner, by  the  charterparty,  agreed  to 
deliver  the  carffo  to  the  plamtiiro.  This 
cargo  had  also  been  fuUy  drawn  against, 
but  M.  obteined  from  the  master  bills 
of  lading,  as  in  the  former  case,  and  in- 
dorsed them  for  value  to  G.,  to  whom 
the  master  delivered  the  cargo  : 

Hddt  by  the  majority  of  the  court 
(Bramwell  and  Cleasby,  BB.),  that  the 
defendant  was  not  liable,  on  the  g^und 
that  the  master  performed  his  con- 
tract by  delivering  the  cargo  accord- 
ing to  bills  of  lading.  By  Kelly, 
C.B.,  dissenting,  that  the  defendant 
was  liable,  as  the  property  in  tfie  ore 
drawn  against  had  passed  to  the  plain- 
tiffs, the  parchasers,  and  as  the  master 
was  not  justified  under  the  charter  in 
giving  bills  of  lading  which  were  incon- 
sistent with  the  righto  of  the  plaintiffs 
Qabamm  v.  Kreefi.  662,  577  note, 

4.  What  passes  on  sale  of  part  of  mass  of 
similar  property.  577  note. 

See  Banker,  761,  829. 

iNTXaPLKADKR,  481. 

Navioablb  Rivkbs,  887. 

VlNDOR  AMD  PUBOHASBR,  789,  761  not/B. 


TOMBSTONE. 
See  Burial,  669. 


TROVER 

1.  Any  person  who,  however  innocently, 
obtoins  possession  of  the  goods  of  a 
person  who  has  been  frauonlentiiy  de- 
prived of  them,  and  disposes  of  them, 
whether  for  his  own  benefit  or  that  of 
any  other  person,  is  guilty  of  a  conver- 
sion. 

2.  Where,  therefore,  B.  had  fraudulently 
obtained  cotton  from  F.,  and  H.  (whose 
ordinary  business  was  that  of  a  cottoi^ 
broker,  and  who  was  utterly  ignorant 
of  the  fraud  of  B.),  purchased  it  from  B. 
in  the  belief  and  expectation  that  M., 
one  of  his  ordinary  cliento,  would  ac- 
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cept  it,  And  M.  did  afterwards  accept 
it,  though  H.  only  received  from  M.  a 
broker's  oommission  and  not  a  trade 
profit  on  the  sale  : 

Held,  that  in  this  instance  H.  had 
made  himself  a  principal,  and  by 
transferring  tlie  cotton  to  M.  had  com- 
mitted an  act  of  conversion,  which 
made  him  liable  in  trover  to  F.,  the 
real  owner  of  the  cotton. 

8.  A  finding  of  a  jury  may  be  explained 
by  the  particular  fiu;ts  of  the  case: 
thus,  a  finding  that  defendants  had 
bought  goods,  as  agents,  in  the  coarse 
of  their  business  as  brokers,  may  be 
explained  by  the  evidence  that  they 
were  in  business  as  brokers,  and  were 
in  the  habit  of  making  purchases  with- 
out any  definite  instructions  from  prin- 
cipals, and  intended  to  purchase  these 
goods  in  that  way.  Bitt  where  the 
facts  of  the  particular  case  showed  that 
they  had,  at  the  time  of  the  purchase, 
no  instructions  from  principals  to  nuike 
a  purchase,  but  made  it  believing  that 
it  would  be  acceptable  to  persons  for 
whom  they  often  acted  as  brokers,  but 
who  were  not  bound  to  adopt  the  pur- 
chase, and  who,  if  there  arose  any 
difference  as  to  terms,  could  not  insist 
on  the  purchase,  the  persons  thus  or- 
dinarily acting  as  brokers  made  them- 
selves liable  to  be  treated  as  principals, 
and  to  answer  in  trover  to  tlie  real 
owners  of  the  goods.  HoUinB  v.  ^10- 
Ur.  188,  177  noU. 


TRUST. 
See  Adyanckmsnt,  714. 


TRUST  AND  TRUSTEES. 

1.  The  question  whether  a  person  is  to 
take  as  an  executor  or  trustee  only,  or 
to  have  a  beneficial  interest  under  a 
will,  is  a  question  of  intention,  to  be  as- 
certained from  the  words  of  the  will  it- 
selfl 

2.  Where  there  are  trusts  to  be  performed, 
though  they  do  not  exhaust  the  fund 
(and  then  "there  is  a  general  gift  of 
residue,  without  any  accompanying 
trust,  to  the  executor),  they  may  be 
taken  to  explain  8i>ecial  provisions  in 
the  will  exempting  the  executor  from 
expense  and  liability. 


8.  A  testator  had  a  sister,  a  wife,  and 
two  (illegitimate)  children.  By  his  will 
he  appointed  6.  A.,  if  G.  A.  sfaKxild  sur- 
vive liim,  his  executor  and  trustee,  but 
if  G.  A.  should  die  in  his  lifetime  he 
appointed  B.  A.  He  then  gave  '*  the  fol- 
lowing legacies:**  £l,UOOeachtoG.A. 
and  B.  A. ;  £2,000  to  a  great  nephew; 
£100  to  his  wife,  and  £100  apiece  to 
his  two  children.  After  the  gift  of 
other  legacies,  he  gave  annuities  to  his 
wife  and  to  his  two  children  snbject  to 
restrictions  as  to  anticipation,  and  an 
annuity  to  his  sister  M.  W.  He  then 
gave  hb)  freehold  and  leasehold  prop- 
perty  (specially  described),  "and  iSX 
other  my  real  estate  and  the  residue  of 
my  personal  estate"  (subject  to  two 
debts  due  to  his  sister)  "  unto  the  said 
G.  A.  for  all  my  estate  and  iuteresl 
therein  respectively  if  he  shall  be  alive 
at  my  decease,  but  if  he  shall  die  in 
my  lifotime,  then  I  give  my  said  real 
estate  and  residuary  personal  estate 
unto  B.  A.  for  all  my  estate  and  interest 
*thereiu  respectively."  He  empowered 
his  trustee  to  retain  or  chanse  his  in- 
vestments, to  be  free  from  all  respon- 
sibility on  that  account,  to  employ  ao> 
countants  and  recovers,  to  be  Ae 
guardian  of  his  childrra  daring  their 
minority,  and  he  directed  that  the  trus- 
tee should  possess  all  powers  granted 
to  trustees  by  the  23  <k  24  Vict  c.  145. 
Held  (diss.  Loid  ChehnsfordX  tha^ 
the  gift  of  the  real  and  of  the  residoe 
of  the  personal  estate  (the  former  un- 
accompanied by  any  trust)  was  not 
affected  by  the  other  provisions  of  the 
will,  and  that  G.  A.  took  them  bene- 
ficially. 

4.  The  intention  of  the  statute  11  Gea  4 
<k  1  Will.  4,  a  40,  expUdned.  WilUam 
V.  Arkle.  1 

See  Bankruptcy,  756. 

EXBCUTOBS  Aim  ADimnST&ATOBSy  115, 

126  noU, 
Interpleader,  481. 
MORTOAOB,  7tf2. 
Set-off,  522. 


U. 


ULTRA  VIRES. 


1.  A  company,  created  a  corporation  un- 
der tiie  Companies  Act,  1862  (25  &  26 
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Ytct  c.  89),  is  not  thereby  created  a 
corporation  with  inherent  common  law 
rights. 

2.  The  objects  of  a  company  proposed  to 
be  incorporated  under  that  act,  as  stated 
in  the  memorandom*  of  association  re- 
quired by  the  8th  section  of  the  act, 
cannot  be  departed  from,  except  so  far 
as  the  12th  section  permits  the  chanee. 
The  memorandum  is  the  charter  of  me 
coiftpany. 

8.  Consequently  a  contract  made  by  the 
directors  of  such  a  company  upon  a 
matter  not  included  in  the  memoran- 
dum of  association  is  uJtra  viret  of  the 
directors,  and  is  not  binding  on  the  com- 
pany. 

4.  Nor  can  such  a  contract  be  rendered 
binding  on  the  company  though  after- 
wards expressly  assented  to  at  a  gen- 
eral meetinff  of  shareholders.  Being 
in  its  inception  void,  as  beyond  the  pro- 
visions of  the  statute,  it  cannot  be  rati- 
fied even  by  the  assent  of  the  whole 
body  of  shareholders. 


6.  A  company  was  registered  under  the 
Joint  Stock  Companies  Act,  1862.  Its 
objects,  as  stated  in  the  memorandum 
of  association,  were  these  :  "  to  make, 
and  8ell,*or  lend  on  hire,  railway  car- 
riages and  wagons,  and  all  kinds  of 
railway  plant,  httings,  machinery,  and 
rolling-stock ;  to  carry  on  the  bu^lnt^s 
of  mechanical  engineers  and  general 
eoniraeton:  to  purdiase,  lease,  work, 
and  sell  mines,  minerals,  land,  and 
buildings ;  to  purchase  and  sell,  as  mer- 
cliants,  timber,  coal,  metals,  or  other 
materials,  and  to  buy  and  sell  any 
such  materials  on  commission  or  as 
aeents.**  The  directors  a^eed  to  pur- 
chase a  concession  for  makmg  a  railway 
in  a*  foreign  country,  and  afterwards 
(on  account  of  difficulties  existing  by 
the  law  of  that  country),  agreed  to  as- 
sign the  concession  to  a  i:k>ci6t6  An- 
onyms formed  in  that  country,  which 
society  was  to  supply  the  materials  for 
the  construction  of  the  railway,  and  to 
receive  periodical  payments  from  the 
English  company : 

Heldf  that  this  contract,  being  of  a 
nature  not  includcil  in  the  memoran- 
dum of  association,  was  ultra  vires  not 
only  of  the  directors  but  of  the  whole 
company,  so  that  even  the  subsequent 
assent  of  the  whole  body  of  sharehold- 
ers would  have  no  power  to  ratify  it. 


6.  Observations  upon  what  must  have 
been  done  to  constitute  a  ratification 
of  any  contract  which,  though  not  ab- 
solutely void,  as  unwarranted  by  the 
memorandum  of  association,  had  been 
in  excess  of  the  powers  possessed  by  the 
directors  under  the  articles  of  associa- 
tion. 

7.  The  50th  section  only  authorizes  altera- 
tions which  ore  withm  the  limits  pro- 
vided by  the  memorandum  of  associa- 
tion.    AMury  Railway^  etc.,  v.  Riche, 

42,  81  note. 

See  Watskooubsbs,  86. 


USAGE. 

1.  A  custom  in  a  particular  market  that 
a  broker  who  nas  purchased,  and  is 
purchasing,  goods  of  a  particular  kind 
m  his  own  name,  may  take  portions 
of  those  goods  and  supply  them  to  prin- 
cipals who  have  emploved  him  in  his 
character  of  broker  to  buy  such  goods 
for  them,  is  one  of  a  peculiar  nature, 
and  cannot  be  supported  as  against  a 
principal  not  proved  to  have  been  ac- 
quainted with  it  when  he  gave  his  or- 
der. 

2.  QiKsre,  whether  it  applies  at  all  ex- 
cept as  between  brokers  in  that  par- 
ticular market. 

3.  Tlie  mere  fact  of  employing  a  broker 
to  execute  a  commission  as  a  broker, 
in  a  market  where  such  a  usage  prevails, 
will  not  make  the  principal  liable  un- 
der it 

4.  The  rule  that  a  usage  which  really 
changes  the  character  of  the  broker 
and  the  nature  of  the  dealing  is  one 
which  cannot  be  supported — approved 
of. 

6.  R.,  a  merchant  in  Liverpool,  gave  or- 
ders to  a  tallow  broker  in  London  to 
buy  certain  quantities  of  tallow  for  him. 
The  broker  did  not  buy  the  specified 
quantities  from  any  person,  though  he 
sent  bought  notes  in  the  usual  form, 
"  Bought  of  A.  on  your  account,"  but, 
both  before  and  after  the  order,  ho 
bought  from  various  persons,  in  his  own 
name,  larger  quantities  of  tallow,  pro- 

Cing  to  allot  to  R.  the  quantities  R. 
I  desireti  to  be  bouf^ht.     On  R.'s  re- 
fusal to  accept,  the  broker  sold  the  tal- 
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low,  and  brought  an  action  for  the  dif- 
ferences : 

Hddy  that,  though  the  evidence 
showed  Bttch  a  mode  of  dealing  to  be 
the  usage  in  the  London  tallow  market, 
the  action  was  not  maintainable  against 
a  princi|>al  who  did  not  appear  to  have 
had  knowledge  of  its  existence.  Bob- 
itmm  V.  JfoiUtL  177,  210,  naie. 


V. 


VENDOR  AND  PURCHASER. 

1.  Upon  a  sale  of  real  property,  the  pur- 
chaser has  not  an  absolute  right  in  all 
cases  to  require  the  vendor's  presence 
at  the  completion  of  the  purchase. 
Whether  such  a  requisition  is  reason- 
able or  not,  will  in  each  case  be  a  ques- 
tion for  the  jury. 

2.  The  fact  of  the  vendor  having  been 
confined  in  a  lunatic  asylum  is  not  a 
reasonable  ground  for  insisting  upon 
a  departure  from  the  ordinary  course, 
when  it  is  duly  certified  and  sworn  that 
he  was  competent  at  the  time  of  execut- 
ing the  conveyance. 

8.  By  the  conditions  of  sale  it  was  pro- 
vided as  follows:  "Should  the  pur- 
chaser neglect  or  fail  to  comply  with 
any  of  the  above  conditions,  his  de- 
posit-money shall  be  absolutely  forfeited 
to  the  vendor,  who  shall  be  at  liberty 
to  resell  the  property  by  public  auc- 
tion or  private  sale :  and,  if  the  amount 
or  price  which  shall  be  obtained  by 
such  second  sale  shall  not  be  sufficient 
to  cover  the  amount  bid  for  the  same 
at  the  present  sale  and  all  the  expenses 
of  or  incidental  to  the  present  sale, 
the  deficiency  shall  be  paid  by  the  de- 
faulter to  the  vendor."  The  purchaser 
paid  a  deposit,  but  failed  to  complete 
the  purchase.     There  was  no  resale  : 

Held,  that  the  vendor  was  entitled  to 
retain  the  depasit,  and  also  to  recover 
the  auctioneers*  charges  for  the  abortive 
sale,  and  the  costs  incurred  by  him  in 
preparing  to  complete  the  sale.  JSxsex 
V.  Danidl,  897 

4.  B.  <&  Co.  sold  some  iron  rails  to  the  A. 
Company  by  a  written  contract  stipula- 
ting that  payment  should  be  made  by 
buyers'  acceptances   of    sellers*   drafts 


against  inspector's  certificate  of  ap- 
proval and  wharfinger's  certificate  uf 
each  600  tons  being  stacked  ready  fisr 
shipment.  As  the  wharfingers  c«tifi- 
cates  were  delivered  the  A  (Simpany  ac- 
cepted the  drafts  of  R  &  Co.,  accord- 
ing to  the  contract,  which  B.  it  Co.  ne- 
gotiated ;  but  the  rails  remained  in  B. 
4fr  Co.'s  possession.  The  pliuntiff  ad-, 
vanced  money  to  the  A.  Company  on 
the  security  of  some  of  the  wbarfinger^a 
certificates  which  were  handed  over  to 
him  with  a  written  memorandum.  Tlie 
A.  Company  became  insolvent,  and  their 
acceptances  were  consequently  not  paid. 
The  plaintiff  filed  a  bill  against  B.  A 
Co.  and  the  receiver  of  the  esftate-  of 
the  A.  Company,  claiming  a  lien  on  the 
rails  in  the  hands  of  B.  <&  Co.  in  pri- 
ority to  their  lien  as  vendors.  The  bill 
alleged  that  according  to  the  custom  of 
the  iron  trade,  the  wharfinger's  c^- 
tificates  were  in  fact  "  warrants."  The 
plaintiff  having  moved  for  an  ininnction 
to  restrain  B.  6t  Co.  from  parting  wttli 
the  rails,  or  with  the  money  which  tliey 
might  receive  in  respect  of  them,  the 
Yice-Chancellor  ordered  B.  A  Ca  to 
pay  the  value  of  the  mils  into  court,  to 
oe  kept  m  rthedio  till  the  decision  of  the 
case: 

Hddf  first,  that  the  giving  of  the  ac- 
ceptances in  pnrHnsnce  of  the  rootract 
was  not  an  absolute  paymelit,  but  con- 
ditional on  the  acceptances  being  met ; 
that  upon  the  insolvency  of  the  accep- 
tor0  the  vendors'  lien  on  the  goods  re- 
vived ;  and  that  the  fact  of  the  ven- 
dors having  negotiated  the  bUls  made 
no  differenca 

6.  Secondly,  that  the  wharfinger's  cer- 
tificates were  not  documents  of  title,  and 
their  delivery  passed  no  right  to  the 
goods;  and  that  no  custom  of  trade 
could  give  them  the  effect  of  "war- 
rants "  or  documents  of  title  as  against 
the  vendors. 

6.  An  order  to  bring  a  fund  into  court  to 
remain  in  medio  ought  not  to  be  made 
upon  a  mere  allegation  in  the  bill  that 
tliere  is  a  question  to  be  tried  at  the 
Owm     V.  Bolckow.       739, 

751»ofe. 


hearing. 


7.  Where  a  contract  for  sale  goes  off  by 
default  of  the  purchaser,  Uie  vendor  is 
entitled  to  retain  the  deposit. 

8.  By  a  contract  for  sale  of  real  estate 
it  was  stipulated  that  a  portion  of  the 


pnrchase-iiiDDey  Bbonld  be  paid  iomie- 
diatelj,  and  Ihe  reddue  on  the  com- 
pUtioD  of  the  contract    There  waa  no 

Btipulatian  ka  to  the  rorfciture  uf  the 
deposit  ia  csee  the  purchase  went  off 
through  the  purchaeer'B  deraulU  After 
the  title  had  been  accepted  the  pur- 
chaaer  became  bankrupt^  and  the  trus- 
tee disclaimod  Che  cootract  under  tlie 
2Sd  section  of  the  Bankruptoj  Act, 
1869,  and  called   upon  the  vendor  to 


VENDOR  AND  VENDEE. 

See  Tttli,  662,  E77  note. 


VENUE. 
See  JdUBMCnoir,  84T,  637,  640  mUe. 


See  SotM  um  VnaKU. 


1,  The  Court  of  Admiralty  haa  no  jurie- 
diotion  to  decide  any  question  con- 
cernina;  booty  of  war  eicept  Buch  as  is 
referred  to  it  by  Order  in  Council. 
By  an  Order  In  Conncil  it  was  ordered 
that  the  claims  of  nit  penians  (o  prop- 
erty captured  during  cerUun  military 
operations  should  tie  referred  to  the 
judge  of  the  High  Court  of  Admi- 
ralty, who  should  make  such  ordrr  as 
to  him  should  seem  riglit  l>oth  as  to 
the  persons  who  were  and  the  propor- 
tions in  which  such  pcrsoDg  were  en- 
titled  to  share  therein.  Tlie  judge,  by 
decree,  decided  the  matters  so  referred. 

Afterwards 
by  the  terms  i 


n  the  captured  property,  alleged  that 
«rtain  portious  of  the  captured  prop- 
irty  had  not '         ' 


secretaries  of  s' 
court  Tor  a  ci 
secretary  of  st 


calling  upon  tlie 

ance  Miu  enow  caiuie  why  a  monition 
should  not  issue  monianing  him  to 
bring  the  property  in  bia  bands  into 
court.  The  court  refused  the  applica- 
tion.    The  Banda  Bootv.  689 


WATEB  AND  WATEScOUESES. 

..  A  company  which  purchases  the  land 

or  a  riparian  owner  stands  In  the  same 
aituadon  as  he  did  with  respect  to  tha 
water  rights  connected  with  that  land. 

:.  A  canal  company  was  established  by 
certain  acta  of  nirliamenL  The  acts 
gave  the  canal  proprietors  rights  as  to 
taldng  water  from  struanis  within  the 
distance  of  2,000  yards,  for  the  purpose 
of  making  and  maintaining  the  eanaL 
They  purchased  a  mill  on  a  stream, 
ftam  which  stream  they  bad  the  right 
to  take  water.  In  this  way  they  De- 
come  Aparian  owners.  Ab  such  they 
were  entitled  to  the  flow  of  water  from 
brooks  and  streams  ruDuing  Into  that 
stream,  eubjoct  only  to  the  rights  which 
other  riparian  owners  at  the  upper  part 
of  the  stream  might  lawfully  eierclse. 

i.  The  directors  of  a  waterworks  com- 
pany  purchased  a  mill  on  tha  upper 
part  of  the  same  stream,  and  so  became 
riparian  owners  as  tlie  owner  of  that 
mill  had  been.  They  not  only  used 
tlie  water  for  the  purposes  and  in  the 
manner  allowed  by  law  to  every  ripa- 
rian owner,  but  collected  It  into  a  per- 
manent reservoir  for  Ihe  supply  of  an 
adjacent  town,  and  claimed,  as  their 
legal  right,  such  a  user  of  it : 

HM.  that  this  use  of  the  WBt«r  by 
the  direcUirs  of  the  waterworks  com- 
j)any  was  not  a  reasonable  tise  of  the 
stream,  sach  as  could  justiliubly  be 
made  by  ao  upper  riparian  owner, 
and  tliat  the  canul  proprietors,  who 
were  also  riparian  owuera,  whose  flow 
of  water  was  thereby  affected,  were 
entitled  to  come  into  v<|uity,  and  ob- 
tain an  Injunction  to  rutrnin  this  Use 
of  tlie  water. 
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4.  The  cftDAl  proprietors  had  prerioosly 
sold  some  of  the  water  to  toe  inhab- 
itants of  the  town  and  others  : 

6.  Per  Lord  Hatherlxt:  Though  that 
might  be  in  excess  of  the  powers  given 
tlie  canal  proprietors  by  their  acts,  it 
fomted  no  excuse  for  what  had  been 
since  done  by  the  waterworks  company. 

6.  The  rights  of  riparian  owners  on  the 
upper  and  lower  portions  of  a  stream 
disussed  and  explained.  Swindon  Wo- 
ienoorlcB  y.  Wilts,  etc.  86 

7.  One  who  stores  water  on  his  own  land, 
and  uses  all  reasonable  care  to  keep  it 
safely  there,  is  not  liable  to  an  action 
for  an  escape  of  the  water  which  in- 
jures his  neighbor,  if  the  escape  be 
caused  by  an  agent  beyond  his  con- 
trol, such  as  a  storm,  which  amounts 
to  vis  major,  or  the  act  of  God,  in  the 
sense  that  it  is  practically,  though 
not  physically,  impossible  to  resist  it. 

On  the  defendant's  land  were  artifi- 
cial pools  containing  larffe  quantities 
of  water.  These  pools  had  been  formed 
by  damming  up  with  artificial  embank- 
ments a  natural  stream  which  rose 
above  the  defendant's  land  and  flowed 
through  it,  and  which  was  allowed  to 
escape  from  the  pools  successively  by 
weirs  into  its  original  course.  An  ex- 
traordinary rainfall  caused  the  stream 
and  the  water  in  the  pools  to  swell  so 
that  the  artificial  embankments  were 
carried  away  by  the  pressure,  and  the 
water  in  the  pools,  being  thus  suddenly 
loosed,  rushed  down  the  course  of  the 
stream  and  injured  the  plaintiffs  ad- 
joining property.  The  plaintiff  hav- 
ing brought  an  action  against  the  de- 
fendant K>r  damages,  the  jury  found 
that  there  was  no  negligence  in  the 
construction  or  maintenance  of  the 
works,  that  the  rainfall  was  most  ex- 
cessive, and  amounted  to  vis  major  : 

Held,  that  the  action  was  not  main- 
tainable.     Nichols  Y.   Marsland.   538, 

543  note. 

See  Navigable  Rivers,  837. 
Negugxnoe,  276. 


WAY. 

See  Easement,  805,  808  note. 


WIDOW. 

1.  When  may  recover  for  husband's  prop- 
erty, without  administering.    419  tsoU, 

2.  Cannot    transfer    title    to    husband's 
property    as    against    r^resentadon. 

419  note. 


WILLS. 

1.  The  question  whether  a  person  is  to 
take  as  executor  or  trustee  only,  or  to 
have  a  beneficial  interest  under  a  will, 
is  a  question  of  intention  to  be  ascer- 
tained from  the  words  of  the  will  itself. 
Williams  V.  Arkle.  i 

2.  The  only  son  of  a  marriage  cannot  soc- 
ceed  to  an  estate  which  had  been  lim- 
ited to  A.  and  his  heirs  in  tail  nude, 
"  except  an  eldest  son,"  and  does  not 
come  in  under  a  proviso  giving  the  es- 
tate to  A.  and  "  all  and  every  other  the 
sons  of  the  body  of  A.,  save  and  ex- 
cept an  eldest  son." 

8.  "Eldest"  and  "first-bom  "to  be  treated 
as  synonymous  terms. 

4.  n.  T.,  who  was  possessed  of  an  estate 
called  S.,  married,  in  1792,  Elizabeth 
C,  who  was  possessed  of  an  estate  called 
B.  They  had  three  children,  H.  M.  T., 
G.  G.  T.,  and  Melesina  T.  On  the  mar- 
riage of  H.  M.  T.  in  1 826  the  esUte  of 
S.  was  settled  on  H.  ^.  and  Elizabeth 
(father  and  mother)  for  life,  with  an 
annuity  to  H.  M.  T.,  and  on  the  death 
of  the  father  and  mother  the  estate  of 
S.  was  to  go  to  H.  M.  T.  for  life,  and 
then  to  his  sons  in  tail  male,  in  de- 
fault, Ac,  to  G.  G.  T.  and  his  sons  in 
tail  male.  On  the  marriage  of  G.  G.  T. 
in  1834  the  estate  of  B.  was  settled  on 
H.  T.  (the  father)  for  life,  tlien  on  Eliz- 
abeth his  wife,  then  on  G.  G.  T.  for  life, 
then  to  his  sons  in  tail  male,  and  in 
default,  <&c.,  to  Melesina  for  hfe,  then 
to  the  use  of  II.  M.  T.,  then  to  ^e  use 
of  the  second  son  of  U.  M.  T.  and  his 
heirs  male,  and  in  default,  to  the  use  of 
the  third,  fourth,  fifth,  and  of  *'all  and 
ever\*  other  tlie  son  of  the  body  of  U. 
M.  T.,  save  and  except  an  eldest  w>n, 
severally,  successively,  and  in  remain- 
der oneafter  anoUier,"  Ac,  "  tlie  elder 
of  such  son  and  sons,  otlier  than  an 
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eldest  son  as  aforesaid,  to  be  prefer- 
red,'* ACt  "  and  in  de&ult  or  failure, 
Ac,  to  the  nse  of  Henry  Arabin,  his 
heirs  and  assigns  forever.'*  And  in 
case,  under  the  deed  of  1826,  any  person 
of  the  issue  of  G.  G.  T.,  other  and  ex- 
cept a  vouDgest  or  only  son,  or  the 
heir  male  of  his  body,  should  become 
entitled  to  S.,  then  the  use  of  the  es- 
tate of  B.  should  thereupon  <Aase,  and 
the  lands  of  B.  should  thereupon  go 
over  to  the  person  next  entitled.  H. 
M.  T.  had  one  only  son.  G.  G.  T.  had 
no  issue.  Melesina  had  been  in  pos- 
session of  the  estate  B.,  and  was  dead  : 
Held,  that  on  her  death  the  ultimate 
remainder  in  the  estate  of  B.  given  to 
Henry  Arabin  took  effect  under  the 
words  which  excluded  an  eldest  son  of 
H.  M.  T.  holding  S.,   from  succeeding 

'  to  the  possession  of  £.,  and  that  an  only 
son  of  H.  M.  T.  had  no  title  to  B.,  and 
was  not  to  be  treated  as  other  than 
an  eldcMt  son  under  the  clauses  which 

'  gave  B.  to  the  second,  third,  fourth, 
tilth,  and  all  and  every  other  son  of 
H.  M.  T.,  save  and  except  an  eldest 
son.     Tuiie  v,  Bermingham,  26 

5.  The  words  "  shares  in  a  railway " 
company  used  in  a  will,  are  sufficient 
to  pass  "  stock"  in  a  railway  company. 

• 

6.  A  testator  bequeathed  to  his  wife  (be- 
sides other  property)  *'  leasehold  estates 
and  all  such  stocks  in  the  public  funds, 
or  shares  in  any  railway  of  which  I 
may  die  possessed,**  and  moneys  and- 
securities,  for  her  life,  then  to  his  chil- 
dren if  he  should  have  any,  and  on  her 
death  and  failure  of  issue  ho  gave  the 
"same  leasehold  estates,  stocks,  shares, 
moneys,  and  securities  *'  unto  his  brother 
T.  B.  A.  absolutely.  The  residue,  con> 
sisting  of  carriages,  furniture,  moneys 
at  his  bankers,  and  rents  tlien  due  to 
him,  he  gave  to  his  wife  absolutely,  and 
made  her  his  executrix ;  he  died  pos- 
sessed of  stock  in  the  funds,  of  stock 
in  a  railway,  and  of  shares  in  the  same 
railway  not  fully  paid  up,  and  not  con- 
verted into  stock : 

Hdd,  that  the  words  "  shares  in  any 
nulway**  passed  the  testator's  stock  in 
that  railway.     Morric$  v.  Aylmer,   108 

f .  The  testatrix  by  her  will  gave  her 
estate  real  and  personal  unto  M.  H.  for 
her  sole  use  during  her  life,  and  after 
her  death  to  her  children  in  equal 
ports ;  and  in  case  M.  U.  dies  leaving 


no  issue,  the  whole  of  the  property  to 
go  to  the  next  of  kin  : 

Hdd,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  words  "  leav- 
ing no  issue**  must  be 'construed  '*  hav- 
ing had  no  issue.*'  DreharTU  v.  Lay- 
ton,  282 

8.  Testator  devised  lands  to  his  niece 
Sarah  for  life,  and  after  her  death  to 
her  husband  Joseph  for  his  life,  and 
then  "  to  be  equally  divided  among  the 
children  of  the  above-named  Joseph 
and  Sarah,  either  by  the  proceeds  from 
the  sale  of  the  properties  or  otherwise, 
as  may  be  considered  most  advan- 
tageous at  the  time." 

There  were  eight  children  of  the 
niece  living  at  the  date  of  the  will  and 
at  the  death  of  the  testator,  of  whom 
two  were  respectively  named  Thomas 
and  Sarah. 

Thomas  was  an  attesting  witness  to 
the  will.  Sarah  was  present  when  the 
testator  executed  the  will,  but  she  did 
not  sign  it  in  his  presence  so  as  to 
make  her  a  good  attesting  witness 
within  the  Statute  of  Wills  : 

Held,  that  the  devise  was  to  the 
"children"  as  a  class,  as  tenants  in 
common;  and  that,  as  the  attesting 
.witnesses  (assuming  Sarah  to  have  been 
an  attesting  witness)  were  by  reason  of 
the  Statute  of  Wills,  s.  1&,  incapable 
of  taking  at  the  death  of  the  testator, 
they  comd  not  be  reckoned  as  members 
of  that  class,  and  their  shares,  there- 
fore, went  to  the  rest  of  the  class,  the 
other  children,  and  not  to  the  heir-at- 
law. 

9.  .Quare,  whether  Sarah  could  be  con- 
sidered as  an  attesting  witness  at  all  ? 
FeU  V.  Btddolpk  527,  586  note. 

10.  In  order  tc  constitute  one  an  executor 
according  to  the  tenor  of  the  will  it 
must  appear,  on  a  reasonable  construc- 
tion thereof,  that  the  testator  intended 
that  he  should  collect  his  assets,  pay 
his  debts  and  funeral  expenses  and  dis- 
charge the  legacies  contained  in  such 
will 

11.  In  the  absence  of  any  proof  that  al- 
terations in  a  will  were  made  before 
its  execution,  beyond  the  fact  that 
they  bear  an  earlier  date  than  the  will 
in  the  handwriting  of  the  testator,  such 
alterations  will  not  be  recognized  by 
the  court  or  appear  in  the  probate. 
Oooda  o/Adamion,  704 
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WITNESS. 


1.  No  action  will  lie  against  a  witness  for 
what  he  savs  or  writes  when  giving 
evidence  bekire  a  court  of  justice.  Tlie 
rule  is  founded  on  principles  of  pub- 
lic policy.  The  same  principle  applies 
where  a  military  man  is  bound  to  ap- 
pear and  give  evidence  before  a  mili- 
tary Court  of  Inquiry. 

2,  Where,  therefore,  a  general  in  the 
army  was  called  before  a  Court  of  In- 

auiry,  assembled  under  the  order  of 
tie  General  Commanding-in-Chief,  to 
inquire  into  the  conduct  of  a  particu- 
lar officer,  made  statements  in  evi- 
dence, and,  after  the  dose  of  his  evi- 
dence, handed  in  a  written  paper  (not 
called  for  by  the  court,  but  having 
reference  to  the  subject  of  the  inquiry) 
as  to  the  conduct  of  that  officer,  and  an 
action  was  brought  in  respect  of  those 
statements,  which  were  alleged  to  be 
untrue  and  to  be  malicious : 

Held,  that  evidence  of  their  fiilsehood 
and  malice  was  immaterial  and  irrele- 
vant, and  that  being  statements  made 
by  a  military  nuui  m  the  course  of  a 
military  inquiry,  in  relation  to  the  con- 
duct of  a  military  officer,  and  with 


reference  to  the  subject  of  that  inquiry, 
they  were  privilegwL 

8.  A  military  Court  of  Inquiry  may  not 
be  strictly  a  judicial  tribunal,  bat 
where  such  court  has  been  aaaembled 
under  the  orders  of  the  General  Oom- 
manding-in-Chief  in  conformity  wiik 
the  Queen's  Regulations  for  the  goTon- 
ment  6f  the  army,  a  witness  who  gives 
evidence  thereat  stands  in  the  same 
situation  as  a  witaeas  giving  evidence 
before  a  judicial  tribunal  Ikatkm  v. 
Bokeiy,  ^^ 


WORDS. 

"  Customary  clauses," 
"  Dangers  of  the  sea," 
"  Eldest." 

"  Entertainment^  place  cl/ 
"  First  bom," 

Issue," 

Issue  dying," 

Leaving  issue," 

Leaving  no  issue," 
"  Place  of  entertainment," 
"  Shares  in  any  railway," 
"  Usual  clauses," 
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ETOEX 


low,  and  brought  an  actdoii  for  the  dif- 
ferences : 

Hdd,  that,  though  the  evidence 
showed  such  a  mode  of  dealing  to  be 
the  usage  in  the  London  tallow  market, 
the  action  was  not  maintunable  against 
a  principal  who  did  not  appear  to  have 
had  knowledge  of  its  existence.  Bob- 
inson  Y.  MoUett.  177,  210,  noU, 


V. 


VENDOR  AND  PURCHASER. 

1.  Upon  a  sale  of  real  property,  the  pur- 
chaser has  not  an  absolute  right  in  all 
cases  to  require  the  vendor's  presence 
at  the  completion  of  the  purchase. 
Whether  such  a  requisition  is  reason- 
able or  not,  will  in  each  case  be  a  ques- 
tion for  the  jury. 

2.  The  fact  of  the  vendor  having  been 
confined  in  a  lunatic  asylum  is  not  a 
reasonable  ground  for  insisting  upon 
a  departure  from  the  ordinary  course, 
when  it  is  duly  certified  and  sworn  that 
he  was  competent  at  the  time  of  execut- 
ing the  conveyance. 

8.  By  the  conditions  of  sale  it  was  pro- 
vided as  follows:  "Should  the  pur- 
chaser neglect  or  fail  to  comply  with 
any  of  the  above  conditions,  his  de- 
posit-money shall  be  absolutely  forfeited 
to  the  vendor,  who  shall  be  at  liberty 
to  resell  the  property  by  ]>ablic  auc- 
tion or  private  sale :  and,  if  the  amount 
or  price  which  shall  be  obtained  by 
such  second  sale  shall  not  be  sufiicient 
to  cover  the  amount  bid  for  the  same 
at  thd  present  sale  and  all  the  expenses 
of  or  incidental  to  the  present  sale, 
the  deficiency  shall  be  paid  by  the  de- 
faulter to  the  vendor."  The  purchaser 
paid  a  deposit,  but  failed  to  complete 
the  purchase.    There  was  no  resale  : 

Iiddy  that  the  vendor  was  entitled  to 
retain  the  deposit,  and  also  to  recover 
the  auctioneers'  charges  for  the  abortive 
sale,  and  the  costs  incurred  by  him  in 
preparioj^  to  complete  the  sale.  Essex 
v.  nanidl.  897 

4.  B.  A  Co.  sold  some  iron  rails  to  the  A. 
Company  by  a  written  contract  stipula- 
ting that  payment  should  be  made  by 
buyers'  acceptances   of   sellers*  drafts 
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against  inspector's  certificate  of  ap- 
proval and  wharfinger's  certificate  of 
each  600  tons  being  stacked  ready  for 
shipment.  As  the  wharfii^r's  certifi- 
cates were  delivered  the  A  (>>mpany  ac- 
cepted the  drafts  of  B.  A  Co.,  accord- 
ing to  the  contract,  which  B.  A  Co.  ne- 
gotiated ;  but  the  rails  remained  in  B. 
A  Co.'s  possession.  The  plaintiff  ad-, 
vanced  money  to  the  A.  Company  on 
the  security  of  some  of  the  wharfinget^s 
certificates  which  were  handed  oVer  to 
him  with  a  written  memorandum.  The 
A.  Company  became  insolvent,  and  their 
acceptances  were  consequently  not  paid. 
The  plaintiff  filed  a  bill  against  B.  <& 
Co.  and  the  receiver  of  the  estate*  of 
the  A.  Company,  claiming  a  lien  on  the 
rails  in  the  hands  of  B.  &  Co.  in  pri- 
ority to  their  lien  as  vendors.  The  bill 
alleged  that  according  to  the  custom  of 
the  iron  trade,  the  wharfinger's  cer- 
tificates were  in  fact  "  warrants."  The 
plaintiff  having  moved  for  an  injunction 
to  restrain  B.  &  Co.  from  parting  with 
the  rails,  or  with  the  money  which  they 
might  receive  in  respect  of  them,  the 
Vice-Chancellor  ordered  B.  A  Co.  to 
ay  the  value  of  the  rails  into  court,  to 
e  kept  in  niedio  till  the  decision  of  the 
case: 

Hddf  first,  that  the  giving;  of  the  ac- 
ceptances in  pursuance  of  the  contract 
was  not  an  absolute  }tayinelit,  but  con- 
ditional on  the  acceptances  being  met ; 
.that  upon  the  insolvency  of  the  accep- 
torp  the  vendors*  lien  on  the  goods  re- 
vived ;  and  that  the  fact  of  the  ven- 
dors having  negotiated  the  bills  made 
no  difference. 

6.  Secondly,  that  the  wharfinger's  cer- 
tificates were  not  documents  oftitle,  and 
their  delivery  passed  no  right  to  the 
goods;  and  that  no  custom  of  trade 
could  give  them  the  effect  of  **  war- 
rants *'  or  documents  of  title  as  against 
the  vendors. 

6.  An  order  to  bring  a  fimd  into  court  to 
remain  in  medio  ought  not  to  be  made 
upon  a  mere  allegation  in  the  biD  that 
there  is  a  question  to  be  tried  at  the 
hearing.      Ghttm     v.  Bolckow.       789, 

7.  Where  a  contract  for  sale  goes  off  by 
default  of  the  purchaser,  the  vendor  is 
entitled  to  retain  the  deposit. 

8.  By  a  contract  for  sale  of  real  estate 
it  was  stipulated  that  a  portion  of  the 
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Snrchase-money  should  be  paid  imme- 
iately,  and  the  residue  on  the  com- 
pletion of  the  contract.  There  was  no 
stipulation  to  to  the  forfeiture  of  the 
deposit  in  case  the  purchase  went  off 
through  the  purchaser's  default  After 
the  title  had  been  accepted  the  pur- 
chaser became  bankrupt,  and  the  trus- 
tee disclaimed  the  contract  under  the 
28d  section  of  the  Bankruptcy  Act, 
1869,  and  called  upon  the  vendor  to 
repay  the  deposit: 

Hdd,  that  the  vendor  was  entitled 
to  retain  the  deposit.  Barrell  v.  Far- 
nelL  757 


VENDOR  AND  VENDEE. 


See  TiTLK,  662,  677  note. 


VENUE. 


See  Jurisdiction,  847,  637,  640  note. 


VESSELS. 


See  Ships  and  Vessels. 


w. 


WAR. 

1.  The  Court  of  Admiralty  has  no  juris- 
diction to  decide  any  question  con- 
cernini^  booty  of  war  except  such  as  is 
referred  to  it  by  Order  in  Council. 
By  an  Order  in  Council  it  was  ordered 
that  the  claims  of  all  persons  to  prop- 
erty captured  during  certiun  military 
operations  should  be  referred  to  the 
judge  of  the  High  Court  of  Admi- 
ralty, who  should  make  such  order  as 
to  him  should  seem  right  both  as  to 
the  persons  who  were  and  the  propor- 
tions in  which  such  persons  were  en- 
titled to  share  therein.  Tlie  judge,  bv 
decree,  decided  the  matters  so  referred. 
Afterwards  certain  persons  entitled 
by  the  terms  of  the  said  decree  to  share 


in  the  captured  property,  alleged  that 
certain  portions  of  the  captured  prop- 
erty had  not  been  distributed  amongst 
the  persons  entitled,  but  were  improp- 
erly withheld  by  one  of  Her  Majesty's 
secretaries  of  state,  and  applied  to  the 
court  for  a  citation  calling  upon  the 
secretary  of  state  to  entdr  an  appear- 
ance and  show  cause  why  a  monition 
should  not  issue  monisning  him  to 
bring  the  property  in  his  hands  into 
court.  The  court  refused  the  applica- 
tion.    ITie  Bafula  Booty,  689 


WATER  AND  WATERCOURSES. 

1.  A  company  which  purchases  the  land 
of  a  riparian  owner  stands  in  the  same 
situation  as  he  did  with  respect  to  the 
water  rights  connected  with  that  land. 

2.  A  canal  company  was  established  by 
certain  acts  of  Parliament  The  acts 
gave  the  canal  proprietors  rights  as  to 
taking  water  from  streams  within  the 
distance  of  2,000  yards,  for  the  purpose 
of  making  and  maintaining  the  canaL 
They  purchased  a  mill  on  a  stream, 
from  which  stream  they  had  the  ri^ht 
to  take  water.  In  this  way  they  be- 
came riparian  owners.  As  such  they 
were  entitled  to  the  flow  oS  water  from 
brooks  and  streams  running  into  that 
stream,  subject  only  to  the  rights  which 
other  riparian  owners  at  the  upper  part 
of  the  stream  might  lawfully  exercise. 

8.  The  directors  of  a  waterworks  com- 
pany purchased  a  mill  on  the  upper 
part  of  the  same  stream,  and  so  became 
riparian  owners  as  the  owner  of  that 
mill  had  been.  They  not  only  used 
the  water  for  the  purposes  and  in  the 
manner  allowed  by  law  to  every  ripa- 
rian owner,  but  colk*cted  it  into  a  per- 
manent reservoir  for  the  supply  of  an 
adjacent  town,  and  claimed,  as  their 
legal  right,  such  a  user  of  it : 

Held,  that  this  use  of  the  water  b}' 
the  directors  of  the  waterworks  com- 
pany was  not  a  reasonable  use  of  the 
stream,  such  as  could  justifiably  be 
made  by  an  upper  riparian  owner, 
and  that  the  canal  proprietors,  who 
were  also  riparian  owners,  whoee  flow 
of  water  was  thereby  affected,  were 
entitled  to  come  into  equity,  and  ob- 
tain an  injunction  to  restrain  this  use 
of  the  water. 


